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It is after a long time that a new edition of these lectures is 
published. Besides giving an account of the Sraddha rites, an 
historical survey of the growth of the principles of succession 
from the earliest times and dealing with other important 
subjects, the lectures contain an exhaustive and critical exposi- 
tion of the modern principles of inheritance in Hindu Law. No 
text writer in recent times has helped more towards the solution | 
of vexed questions of inheritance in the two leading Schools of = 
Hindu law than the author of these lectures. Lapse of time 
has only inéreased the value of these lectures. no tah 


In editing the work, the lectures have, in the main, been PR it oe 
left untouched. It is only with regard to portions dealing with | i 

e-law that considerable additions and alterations have been  __ 
made by reason of the growth of a large volume of judicial — 
decisions since these lectures were first published. The deci- 
sions have been referred to in their proper places and where. 
~ necessary, have been examined and commented on oa nee gh 
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FOREWORD. 


Mr. Rajkumar Sarbadhikari, the author of this treatise and 
for many years Professor of Law in the Canning College at 
Lucknow, was an erudite scholar and a profound jurist. ‘This 
new edition of his great work prepared by his nephew Mr. Jyoti- 
prasad Sarbadhikari, a distinguished vakil of the Calcutta High 
Court and Professor of Hindu Law inthe University Law Col- 
lege, will be warmly welcomed by all branches of the profession. 
The striking value of the achievement of the author can be 
fully realised only by those who still recollect the unsatisfactory 
condition of the literature of the Hindu Law half a century ago. 
Mr.’ Sarbadhikari prepared his lectures in the full conviction 
that Hindu Law was not stationary, but had all along marched” 
with the progress of times and would continue to develope in 
succeeding generations. “The ball has gone on rolling ever 
since, and each succeeding legislator—from the great anchorite of 
KALYANA to the philosophic lawyer of Triveni—has been adding 
impetus by the force of his genius to its never- ceasing motion.’ 
The researches of the author himself have, in no small measure, 
zontributed to a further development of the Hindu Law of In- 
heritance in our own times. To him chiefly we owe the doctrine 
of mutuality amongst heritable bandhus in the MITAKSHARA 
school, a doctrine which has helped courts to solve many 4 
‘snotty problem in the succession of that class of kinsmen. — 
His masterly exposition of the principles of succession in the y 
two schools has served to illumine many a dark and obscure 
corner of Hindu*Law. The author has elaborately explained 
tne doctrine of propinquity in the MITAKSHARA BA, oS 
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including cognate Kinsmen, such as daughter’s grandson, sister’s 
grandson and so on in the line of heirs will remove what would 
otherwise be a just reproach to that School. He has e¥olved 
exhaustive orders of succession in the two Schools by working 
out the great principles of propinquity and religious benefit, 
orders which, though they may differ in some respects from the 
view taken by the Courts, are the logical outcome of those 
principles and are consistent and harmonious. He has also 
pointed out, what is apt to be overlooked, that the doctrines of 
propinquity and religious benefit are really not hostile but com- 
plimentary to each other. But the most attractive portion of 
the work is the learned account of the Sraddha rites and their 
intimate connection with the Law of Inheritance, of the 
development of the Law of Succession from the Vedic period 
up to the. present time, of the integral character of Hindu Law, 
and finally, of the inter-dependence of the various schools, 
Those and other valuable features of the work as scientific 
treatise of the first rank have been preserved in thenew edition, 
though the editor has not hesitated to bring the work up to date 
_ by the incorporation of the substance of judicial decisions which 
have been examined and criticised with a refreshing freshness 
in the light of the fundamental principles enunciated and 
expounded by the author. The labours of the editor have been 
fully worthy of the original work, and he can wish for no higher 
commendation. 
>. 
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HIGH COURT, CALCUTTA, | (Sd) ASUTOSH MOOKERJEE, 
7th February, 1922. j- Judge, High Court, Calcutta. 
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LECTURE 
INTRODUCTION 


Scope of the work—Obseqnial offerings and their legal bearing—Kiamya Sraddha— 
Ancestor-worship: Its general prevalence and various symbolisations—Its develop- 
ment amiong the Roman Catholics—In the form of feeding the spirits on All Souls’ 
day —Soul-cakes—Their identity with the pindas—Severance of the legal and religious 
aspects of obsequial offerings—Lllustrated by frankalmoigne land tenure in Saxon 
England—The pwinciple which underlies the tenure of land among the Hindus— 
Lands originally held for spiritual services—The laws relating to funeral expenses in 
England and Scotland are traceable to the connection between spiritual service and 
rights of inherjtance—This connection is still recognised by the Hindus—The Greek 
view of sepulchral duties—Roman sacra— Provision for obsequial expenses indispens- 
able in Rome—Analogous Hindu custom—With the Hindus the right of inheritance 
is co-extensive with the obligation of performing obsequies—Failing competent heir, 
this obligation extends even to the king—Funeral rites—-In Greece—Obolus—A 
similar Hindu custom mentioned in the Yayur-Veda—Grecian rites described—Choai, 
or tomb-offerings—Genesia, or birthday offerings—Nekusia, or mortuary offerings— 
Roman ceremonies—Silicernium, or funeral feast—Public feast on the anniversary 
of death— Worship of the manes of the departed—Persia—Pecaliarity of the Parsee 
custom—Exposure of dead bodies—Five sacrifices—The last of these has affinity with 
Hindu Sraddha—Chinese fanerals—Their descriptions—Their pre-eminent importance 
—Death rendered happy with the assurance of posthumous ceremonies—Medhurst’s 
account—Egyptian ceremonies—Mummies—Post mortem trial—The Hindu form of 
ancestor-worship quite distinct from the Egyptian—Hebrews—They had nothing akin 
to the Hindu mode of worship—Ancestor-worship an Aryan usage—Inferred from the 
similarity of ceremonies performed by different nations. 


Tue subject of the present course of lectures is—* The Nature 
and Origin of the Sraddha Ceremonies, and the 
Gradual Development of the Principles of 
Inheritance in the different Schools of Hindu Law.” The first . 
pant of the subject does not at first sight seem to be very 
attractive. Death and mourning, obsequial 
Obsequial o ifer- E 
ings and théir legal offerings, and funeral ceremonies are seldom è 
SE fa calculated to excite pleasant feelings. — “To the — 
lawyer, however, they have a melancholy interest of kan 


` r R. 


Scope of the work. 





2 THE HINDU LAW OF INHERITANCE 


It will be our object to-show that this interest is founded on 
reason, and that obsequial offerings and funeral rites are 
intimately connected with one of the most important branches 
of Hindu law. 

It is usual with devout Hindus to perform, before under- 
taķing any important task, some mystic rites 
in honour of their departed ancestors. These 
rites are known by the rather cacophonic name of kamya 
sraddha. The spirits of the dead are solemnly invoked to bless 
the work which is about to be undertaken, and to give strength 
to the performers to accomplish the object desired. Let us 
follow this time-honoured practice, and begin our lectures with 
ancestor-worship—the keystone, as it were, of the Hindu Law 
of Inheritance. 

Great importance has been attached by almost every nation 
to the obsequies of the dead, dictated in the 
first instance by love and affection, sanctioned 
afterwards by religious conviction, and moulded into various 
forms by stubborn social necessity. Funeral customs are 
associated with a wide variety of sentiments, from gentle and 
rational sorrow, up to deification of the departed; and we owe 
to these customs some of the most magnificent fruits of archi- 
tectural genius and labour. The Pyramids of Egypt, the Castle 
of St. Angelo, and the Taj of Agra speak of undying affection, 
gratitude, and veneration for those we loved and revered. The 

temples dedicated to {patron saints also bear testimony to the 

religious care and reverence with which the hallowed memories 
of the dead were preserved in every part of the world. These 
tombs and temples are now the honoured heirlooms of humanity, 
and form an essential part of the necessary conditions of 
civilised existence. They are the visible representations of the 
inner sentiments of love and respect for those who have left 1 us 
never to return. Are these not symbols of ancestor-worship ? 
Strictly speaking, they are notso. These grand and magnifice 


Kamya sraddha. 


Ancestor-worship. 
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buildings were not in every instance elected by descendants to 
perpetuate the memory of their beloved ancestors; but the 
central elements of ancestor-worship can be clearly discerned 
in the feelings which dictated the erection of these standing 
monuments of affectionate remembrance. AN 

LA 1istorical records 


Its general pre. to Show that ancestor-worship has existed from 


valence 


Abundant evidence can be gathered f 


a very remote period. It existed among the 
Greeks and the Romans, the ancient Persians and the Egyptians, 
as well as among the Teutons and the Celts; and it is practised 
to this day by the modern Chinese and by all pious Hindus. 

and varioussym. Even the repressive influence of Christianity 
bolisations. = < has not been able to stamp it out in civilised 
Europe. What are the offerings of flowers upon the graves of 
friends and relatives and parents, but an indication of the 
sentiments which originated the solemn institution of ancestor- 
worship. The decorations of graves and tombstones also point 
in the same direction. ‘The portraits of dead parents are cal- 
culated to excite feelings akin to those which are associated 
with the worship of ancestors. The dead parents are often 
figured in the minds as real beings who exercise a beneficial 
influence over the conduct of their living descendants. The 
dying injunctions of these parents acquire all the force of sacred 
obligations, and the shades of the departed are fancied as 
following their descendants wherever they go, and however they 
may be engaged in the various occupations of life. The dead 
ancestors are considered as guardian angels, who warn their 
descendants of dangers to come, and rescue them from perils in 
which they are involved. The manes among Protestants do not 
receive divine honours, it is true, but the sentiments with which 
they are regarded afe allied in every respect to those connected 
with ancestor-worship. The souls of the departed are with 
them actual spjrits, who take a deep interest in all the transac- 
tions in which their descendants may be concerned. In short, 


` 
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this belief is nothing more-or less than that which is at the root 
of ancestor-worship. 
This is the feeling in Protestant Europe. It takes a much 
ANGKA sia OTe developed form among Roman Catholics. 
among the Roman The chapels over the dead, and the prayers to 
Catholics. 3 
the dead, are only different shapes of ancestor- 
worship. When a dead ancestor is thought not to be in purga- 
tory, prayers, we are told, are offered up to them for interces- 
sion. A Hindu, or a Chinese, does nothing more. The chapels 
over the dead constantly remind the worshippers of the souls of 
the departed for whose benefit they have been erected. ‘If 
erecting a chapel to the virgin,” says Herbert Spencer, “is an 
act of worship, then the sentiment of worship cannot be wholly 
absent if the erected chapel is over a dead parent.” The 
sanctified remains are there rousing religious sentiments closely 
related to ancestor-worship.” 
But this is not all. The custom of feeding the spirits, 
In the form of DOth annually and at other times, affords an 
feeding the spirits indisputable proof of the existence of ancestor- 
worship among the Catholics of Europe. We refer to the 
feasts held on All Souls’ day in various parts 
of Europe, both among Teutons and Celts. 
The object of the festival, it is stated, is to alleviate the suffer- 
ings of the souls in purgatory, by prayers and aimsgiving. The 
origin of this festival is thus related: “A pilgrim returning 


on All Souls’ day. 


from the Holy Land, was compelled by a storm to land ona 


rocky island somewhere between Sicily and Thessalonica. | Here 


he found a hermit, who told him that, among the cliffs of the | 


hinh. huge flames ascended, and the groans and ¢ aH 
tormented by evil angels were audible. The } 
frequently heard the complaints and i impart at 


+ Spencer's Prigoiples of Sociology. 
2 Ibid. 
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at the number of souls that were torr ¢drom them by the prayers 
and alms of the pious. The pilgrim acquainted his Abbot with 
the facts which had come to his knowledge, -and the Abbot 
thereupon appointed the day after ‘ All-Saints’ to be kept in 
his monastery as an annual festival for “All Souls’.” This 
observance is adopted by the whole Catholic world ; but the 
theological account of the origin of the festival cannot conceal 
the fact that the feast of All Souls, in which the spirits of the 
dead are annually fed, is a relic of an earlier institution, and is 
now incorporated with Christian rites, and is sanctioned by the 
canons of the Catholic church. We may remark by the way 
that the festival of All Souls corresponds to the pitri pinda 
yajna of the Hjndus. 
In some parts of the west of England, it is still the custom, 
6 we read, for the village children to go round to 
Soul-cakes. è 4 x $ 
all tbeir neighbours souling, as they call it, 
collecting small contributions, and singing the following verses : 
Soul ! soul! for a soul-cake ; 
Pray good mistress, for a soul-cake. 
One for Peter, two for Paul, 
Three for them who made us all. 
Soul! soul! for an apple or two ; 
If you have got no apples, pears will do. 
Up with your kettle, and down with your pan ; 
Give me a good big one, and I'll be gone. 


We do not go beyond the limits of reason, if we affirm 
that the soul-cales referred to in the verses 
quoted above are pindas, which are still pre- 
sented by the Hindus to the souls of the deceased. The cere- 
monies attending the presentation of the soul-cakes have been 
discontinued by the edicts of the Christian church, but the 
original pinda remains to remind us of the original institution 
which was universally adopted by the Aryan world, and carried 
by the Aryan immigrants to different parts of the wongan 
their common “home in the plains of Central Asia. WAE 


Their identity 
with the pindas. 


ay il 
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In Christian countries-the legal obligation and the religious 
= duty of performing the obsequies of deceased 
legal and seki - relatives have ceased to be blended. The point 
ya el gpreduial vk development at which law breaks away from 
religion has been passed, but we are not quite 
prepared to admit that every trace of the intimate relation 
which once existed between them has entirely disappeared from 
the jurisprudence of modern Europe. We still find signs which 
lead us to suppose that at one time the connection was insepar- 
able, and that it is only the spirit of utility, guided by reformed 
religious faith, which has loosened the bonds which once 
subsisted between the legal obligation and the religious duty of 

celebrating the obsequial rites of deceased ancestars. 
One of the land tenures in Saxon England was known by 
the name of frankalmoigne. It wag a tenure by 

Illustrated by ; Ka : 

frankalmoigne land- Which a religious corporation held lands on 
ia Saxon condition of praying for the souls of the grantor 
and his heirs. “ By the ancient common law 
of England, a man could not alienate lands which came to him 
by descent without the consent of his heir, but he might give a 
part to God in free alms.” Here we find a striking resemblance 
to texts of Smritis* which say that immovable properties no 
single coparcener can alienate by gift, mortgage or sale except 
in times of distress or family necessity or for religious purpose. 
The condition, as we said above, on which lands were held in 
frankalmoigne of the superior lord was that masses and divine 
services should be said for the donor and his heirs, but no other 
particular service was insisted upon. It was an understood 
thing that divine service should be performed for the deceased ; 
but if the tenant in /rankalmoigne failed to comply with this 
condition, the lands could not be taken away from him. They 
were given to him and his heirs for ever. The tenure by 
~ divine service was also of this nature; the difference being that 
pari KING ana JB 


“a 


+See text quoted in Mit., I, i, 28. 
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in the latter case the tenant was bound to render fealty, and 
the lord was entitled to distrain, in the event of failure to 
pertorm the service. 
Among Hindus all immovable property may be said to be 
held in frankalmoigne. The Hindu heir, or the 
which wae re tenant in Indian Frankalmowne, is bound by law 
‘neue the Hindas and religion to present soul-cakes to the relative 
from whom he inherits the property. As in 
frankalmoigne lands could not be taken away from the donees 
once they were vested in them, so the Hindu heir cannot be 
deprived of the inherited property, even on failure of the 
original condition upon which it descended to him. Once the 
title is created, it is indubitable, and no” subsequent act or 
omission of the heir can divest him of the property to which he 
is now lawfully entitled. 
The tenure in frankalmoiqne then furnishes a clear proof of 
Hitters ane te the fact that there was a time when lands were 
held for spiritual held on condition of rendering spiritual ser- 
pain vices to the donor. This was not a feudal 
tenure; it might be called a spiritual tenure of land. Spiritual 
tenures are not the exception, but the rule in India. 
The law reguiating funeral expenses in England and Scot- 
land shows that the connection between the 
Ne aera duty of performing the obsequies, and the right 
n ugiand and of inheriting the property of a deceased rela- 


Scotland are trace- 
able to the connec- tive, has not yet been entirely severed. It does 


tion between spiri- ; A È 2 
tual service and not, of course, exist in that vigour in which it 
rights of inheritance. à 3 5 

is met with in India; but nevertheless connec- 
tion does exist, and the heir is bound by law to comply with 
certain conditions which are inseparable from his tenure of the 
inherited property. ‘‘ Funeral expenses are a privileged debt, 
allowed before all other debts and charges, both in England and 
in Scotland. If the parties primarily liable neglect the duty of 


giving decent’ burial to the dead, a stranger may do so, and 
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claim reimbursement outvof his effects, before all others having 
rights, whether heirs or executors.” Reformed notions of re- 
ligion and spiritual duty have changed the primitive ideas about 
spiritual benefits, and produced an order of things foreign to 
the religious Government of the ancient world. 
But the central element found in the theory of spiritual 
ae benefits, which regulates the devolution of pro- 
still recognised by perty among Hindus, forms an essential part of 
see the law relating to funeral expenses in England 
and Scotland. 
“ Sepulchral duties,” says Grote, “ were sacred beyond all 
others in the eyes of a Greek.” The dead had, 
Aigo tick deuce as it were, a legal and a moral claim to obse- 
quial rites. Jf these were not rightly perform- 
ed, the souls of the dead wandered disconsolate, and could not 
taste the joys of the Elysian abode. By one of the laws 
of Solon, children who were released from all other obliga- 
tions to unworthy parents, were nevertheless bound to per- 
form their funeral rites. Those who neglected to perform 
this last act of duty, were condemned to eternal infamy. 
It was a grave charge against the moral character of a man 
that he failed to celebrate the obsequies of his “relatives. 
Children could be prosecuted for neglecting this solemn duty, 
just as they were liable to criminal prosecution, if they 
neglected to support their parents who were incapable of 
earning a livelihood. The first obligation of an heir was to 
perform the customary funeral rites. If no money was left, 
the relatives were still bound to celebrate the obsequies. Tf 
they failed to do so, the Government could, after giving 
warning, cause the funeral rites to be duly performed, and then 
compel the nearest of kin to pay double expenses. When a 
rich man died, his nearest relatives hastened to pay respect to- 
his remains, probably to raise a presumption- of their being the 
rightful heirs. The ee n pe the G p is 
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will show, were held periodically, and the heirs were bound to 
duly perform them at the appointed times. ‘The due perform- 
ance of the ceremonies was an incident of property, and the 
claim of the dead upon their heirs was sanctioned by the law 
of the country. 
Great care was taken by the civil iaw to make due provision 
f for the performance of the sacra of the Romans. 
sre rer Si The sacra were sacrifices and ceremonies held 
in honour of deceased ancestors. ‘They were family rites, 
which every member of the family was obliged to perform in 
honour of the dead. No adoption in the family could take place, 
unless proper arrangements were made forthe celebration of 
the sacra ot the family, from which the adoptive son was taken, 
and no testament was allowed to distribute an inheritance 
unless the different co-heirs agreed to share in due proportions 
the expenses of the saci of the family. 
It was the custom in Rome to reserve a certain sum of 
money for the obsequial rites of the deceased. 
E aaa a If no such provision was made by the deceased 
indispensable in himself during his lifetime, the duty of paying 
the expenses and of celebrating the rites 
devolved upon the heir, to whom the property was left ; and in 
the event of his dying without a will, this duty developed upon 
his relatives, according to their order of succession to the 
property.’ 
There does not seem to have been much difference in this 
Analogous Hindu respect between the Roman and the Hindu 
panom system. “ He who inherits the property,” says 
Vishnu, “shall also offer the funeral cake. A son must 
present this cake, even if he does not get any portion of his 
father’s property.”’* By the law of the Romans also a son was 
compelled to pay homage to his deceased father, in the shape of 
$ i 
1 Smith’s Greek and Roman Antiquities. si Na | A 
2 xv, 40, 43. ; a i Plt gaaka 
2 ` 
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certain funeral ceremonies, even if he did not obtain any 
property from him. The Hindu system went further, and laid 
it down as an imperative rule, that the right to inherit a dead 
man’s property is exactly co-extensive with the duty of per- 
With the Hindus forming his obsequies. The devolution of 
he kt of inher property depends upon the competence to 
sigo MAN ea pana perform the obsequial rites of the deceased. 
obsequies- They cannot be separated. He who is entitled 
to celebrate these rites, is also entitled to inherit the property ; 
and he who gets the property must perform the funeral rites of 
the last owner. If there are no relatives who are legally 
competent to perform them, the law of succession does not 
apply, and the property escheats to the Crown. 
ANG ian The king takes the property as an heir, and 
one” even tothe as such, is also bound to discharge all the 
obligations of an heir. He must cause the last 
rites to be performed for the deceased, and must also see that 
they are periodically celebrated on the appointed days. The 
“water” and “the cake” are essentially necessary for the 
lasting peace of the soul of the deceased, and he who inherits 
his property must perform ceremonies which would conduce to 
his spiritual welfare. Hindu law has thus inseparably connected 
the duty of presenting the “ water” and “the cake” with the 
right of inheritance, and this makes it absolutely necessary that 
a clear conception should be gained of the sraddha rites which 
form the basis of the Hindu law of inheritance.* 

Before we come, however, to the description of the funeral 
ceremonies as they exist among the Hindus, 
let us take a rapid survey of funeral rites as 
they existed among the different nations of the ancient world. 

In Greece. We first come to the classic fields of ancient 
Greece. Ee 


Funeral rites. 


4 


a > iu 5. is x 
1 See Janki vs. Nand Ram, 11 AN., 194, where at pp. 211—219, Mahmood, J quo stos 
the above with approval, rir as aie ad 
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The Greeks either buried or burnt their dead. It was 
common to anoint the body, to crown it with flowers, and then 
to lay it on a bed of state, before performing the holy rites of 
cremation. On the third day after death, it was taken outside 
the town before sunrise by the friends of the deceased, and 
there those rites were performed, without the due performance 
of which the soul of the departed would not be allowed to 
dwell with the blessed, and live at ease and in abundance among 
innocent pleasures in the fields of Elysium. 

Before consigning the dead body to the purifying flames, 
an obolus was put into its mouth for Charon, 
and a honey-cake for Cerberus. All those who 
took part in these ceremonies were considered as polluted, and 
had to perform rites of purification before they could again be 
admitted into-the temple of the gods. 


Obolus. 


Putting the obolus into the mouth of the corpse, corres- 
Pp eR Scns ponded, it should be remarked, to the Hindu 
custom mentioned Custom mentioned in the Yayur-Veda of placing 
in the Yayur- Veda. i k 
3 a piece of gold in the open mouth of the deceased, 
with what object it is difficult to imagine. When a man under- 
takes a long journey, he supplies himself with ample funds to 
meet his travelling expenses. When the deceased was about to 
start upon a journey to that distant land, “ from whose bourne 
no traveller returns,” it was but natural for his affectionate 
relatives to provide for his comforts on the way, and as gold can 
command all the comforts we require, what could be more reason- 
able than to place a piece of gold in the hands of the traveller. 
To return from this digression. On the third day after 
death, the Greeks offered a sacrifice to the dead 
called trita. The sacrifices’ and ceremonies 
which followed the funeral were known as trita, ennata, tria- 
kades, enagismata, and choai. The principal sacrifice to the dead 
was on the ninth day, called ennata. The mourning for the 
! Smith’s Greek and Roman Antiquities. : ese < 


Grecian rites de- 
scribed. 
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dead appears to have lasted till the thirteenth day after the 
funeral, on which day sacrifices were again offered. At Sparta 
the time of mourning was limited to eleven days. During the 
time of mourning it was considered indecorous for the relatives 
of the deceased to appear in public; they were accustomed to 
wear a black dress, and in ancient times cut off their hair as 
a sign of grief. 
The tombs were preserved by the family to which they 
‘Choai, or tomb. belonged with the greatest care, and were re- 
ion ngu garded as among the strongest ties which 
attached a man to his native land. On certain days the tombs 
were crowned with flowers, and offerings were made to the 
dead, consisting of garlands of flowers and varioys other things. 
The act of offering these presents was called enagizein, and the 
offerings themselves enagismata, or more commonly choai. 
The genesia, we quote Dr. Smith, mentioned by Herodotus, 
Genesia, or birth. appear to have consisted of offerings of the 
anang; same kind which were presented on the anniver- 
sary of the birthday of the deceased. The nekusia were, pro- 
Nekusio, or mor- Dably, the offerings on the anniversary of the 
Dey ateritize. day of death, when meals were presented to the 
dead and burnt. 
The Roman ceremonies were analogous. 


a 
Inhumation was practised in the earlier ages ; but towards 
Roman cere- the close of the Republic, and dur œ th 
ZOpeNpA: four centuries of the Empire, the bod iy 
usually consumed by fire and the ashes consigi Soo. NA 
in an urn. When the whole was consu ? <= 








sae rows in ne interior c o 
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The preparation of the body for burial or cremation was 
performed by a hired body of men. ‘The corpse was dressed in 
its best attire: if a magistrate, in official robes ; and if he had, 
while alive, been crowned, then wearing the crown. In early 
times the burial took place at night, but in later times this was 
the practice only of the poor, who could not afford a funeral 
display. On the eighth day the body was carried to the grave 
in a stone coffin on a wooden, or in some cases a golden bier, 
amid music and lamentation, and sometimes mimic representa- 
tions of the life and merits of the deceased by professional 
players. The sons of the deceased went with their heads 
veiled, and the women beat their breasts and lacerated their 
cheeks. When the body was burnt, oil, perfumes, ornaments, 
and everything supposed to be agreeable to the deceased were 
thrown into the fire. On returning from the funeral, friends 
were purified by sprinkling themselves with holy water, or 
stepping over a fire. There were days set apart for the 
purification of the family. The mourning and the solemnities 
connected with the dead lasted for nine days after the funeral ; 
at the end of which time a sacrifice was performed called 
novendiale; and we also read that nine days after cremation a 
repast called coena feralis was placed beside the tomb, and of 
this the manes were supposed to partake. 

A feast was given in honour of the dead, but it is uncertain 

Silicerniumor OD What day. It sometimes appears to have 
faneral feast. been given at the time of the funeral, some- 
times on the novendiale, and sometimes later. The name of 
silicernium was given to this feast. 

After the funeral of great men, there was, in addition to the 

feast for the friends of the deceased, a distribu- 

Public feast on 
the anniversary of tioñ of raw meat to the people, and sometimes a 
ere public banquet. Public feasts and funeral game 
were sometimes given on the anniversary of funerals. At all 
banquets in honour of the dead, the aa ‘resets - 
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The Romans, like the Greeks, were accustomed to visit the 
ear. tie tombs of their relatives at certain periods, and 
manes of the de- to offer them sacrifices and various gifts. The 
el manes were regarded as gods,and were wor- 
shipped with divine honours. At certain seasons which were 
looked upon as sacred days, sacrifices were offered to the spirits 
of the departed. An annual festival, which belonged to all 
the manes in general, was celebrated on the 19th of February, 
under the name of /eralia or purentalia, because it was the duty 
of children and heirs to offer sacrifices to the shades of their 
parents and benefactors.* 

Ancestor-worship existed in ancient Persia, and is practised 
to this day by the Parsees of:Bombay. The 
Pavsees are descendants of the ancient Persians, 
who were expelled from Persia by the Mahomedan conquerors. 
Their religion, says an eminent scholar as delivered in its 
original purity by their Prophet Zoroaster, and as propounded 
in the Zend-Avesta, is monotheistic, or perhaps rather pan- 
theistic, in spite of its philosophical dualism, and in spite of its 
apparent worship of fire and the elements, regarded as visible 
representations of the deity. Its morality, we are told, is 
summed up in three precepts of two words each—* good 
thoughts,” “ good words,” “good deeds”; of which the Parsee 
is constantly reminded by the triple coil of his white cotton 
girdle. In its origin the Parsee system is allied to that of the 
Hindu Aryans, as represented in the _Veda, and has 7 eae 
common with the more recent Brahm: A a 

One notable peculiarity 


Persia. 
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dog, regarded by the Parsees as a sacred animal. The dead 
Repote Gi. deal bodies are not buried, but exposed on an iron 
noniga grating in the dakhmas, or towers of silence, to 
the fowls of the air, to the dew, and to the sun, until the flesh 
has disappeared, and the bleaching bones fall through into a 
pit beneath, from which they are afterwards removed to a 
subterranean cavern. The mourners repeat certain gathas, 
and pray that the spirit of the deceased may be safely 
transported on the fourth day after death to its final 
resting-place.* 
The sacred books of the Parsees prescribe five sacrifices, 
NEGEN which every faithful worshipper of fire is bound 
„to perform. These are: the slaughtering of 
animals for public or private solemnities ; prayers; the daruns 
sacrament, with its consecrated bread and wine, in honor of the 
founder of the law; the sacrifice of expiation, consisting either 
of flagellation, or gifts to the priest; and lastly, the sacrifice for 
the souls of the dead. The sacrifices for the dead resemble the 
The lust of these  “TAddhas of the Hindus. On reading the prayers 
a kr With calling upon the spirits 0f deceased ancestors, 
we are struck by the resemblance they bear to 
the Vaidic mantras recited by Hindu priests on those solemn 
occasions when funeral oblations are presented to the souls of 
the dead. It is but natural that there should be greater resem- 
blance between the Zoroastrian and the Vaidic ceremonies, than 
between the Hindu and the Greek funeral rites. The ancestors 
of the ancient Persians and those of the Vedic Aryans dwelt for 
a long time together, before a religious schism separated them 
from each other. They shared common beliefs and common 
traditions, and it is reasonable to expect that the two religious 
systems should haye much in common. The Parsees have 
apparently the same respect for the spirits of the departed, who 
were also called pitaras, as the Hindus have for their ancestors. | 


1 Professor Manise Williams. 
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Sraddhas were as familiar to the ancient Persians as they are to 
the Hindus of the present day. 

It has been supposed that the Chinese and the Hindus are 
ice ho. the only two nations of the present age which 

celebrate Sraddha ceremonies in honour of their 
departed ancestors. We have seen that the Parsees also per- 
form ceremonies which are analogous to the Sraddha rites. The 
Chinese funeral sacrifice have many points in common with 
those prescribed by the Hindu Sastras. It is difficult to 
imagine from what sources the Chinese could have borrowed 
these rites. The Buddhists show an aversion to these rites, and 
it was not possible, therefore, that the Buddhist missionaries 
could have imported them from India. They must, therefore, 
have been of indigenous growth. 

“As soon as a Chinese has expired, some relation or friend 
immediately takes his coat, goes to the top of 
the house, and turning his face towards the 
north, calls as loudly as possible upon the soul of the deceased 
three times successively. After which, he folds up the coat and 
turns his face towards the south ; and then unfolds his coat again, 
and spreads it over the deceased, there to remain three days un- 
touched, in expectation that his soul will resume its former state. 

“ There is no business in the life of a Chinese so important 

Their pre-eminent tO him as his funeral; and no object of art or 
importance, science in which he is so interested as his 
coffin. A: wealthy man, we. are told, will ees 1 si ae 


Their description. 
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tomb to perform the customary rites, and to offer the prescribed 
sacrifices. It is the firm belief of every Chinaman that the 
peace of his soul entirely depends on the due celebration of 
these posthumous observances.” 

The following curious particulars related by the eminent 
missionary Medhurst will be read with in- 


Medhurst’s 
account. 


terest : 

‘According to the precepts of Confucius, children are 
bound to sacrifice to their deceased ancestors; and at the anni- 
versary of their parents’ death, as well as at the feast of the 
tombs, all persons must present offerings to the manes of their 
progenitors. 

“These sacrifices are not offered as an atonement or pro- 
pitiation, but merely for the support of the departed individual. 
The ghosts age supposed to feed upon the provisions offered up, 
and, in consequence, forbear to annoy their descendants; or, it 
may be, exert some influence in their favor. As the food, how- 
ever, does not decrease in bulk after being feasted on by the 
spirits, the Chinese imagine that the flavour only is taken away, 
while the substance remains. Thus those who leave children 
and grandchildren are well provided for by their descendants; 
but alas ! for those who happen to die without: da 










regions, cold, hungry, and aeativate: 
grounded on this prevailing sentiment many suba tious 5 
vices. They induce survivors to call in | mere aid at é KS 
every funeral, that the souls dine relati 
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near; gongs and drums beaten to give notice to the forlorn 
ghosts that a rich feast is provided for them; and then the 
priests set to work to repeat their prayers, and move their 
fingers in a peculiar way, by which means they believe 
the gates of hell are opened and the hungry ghosts come 
forth to receive the boon. Some of the spectators profess 
to be able to see through the open portals, and the scampering 
demons, pale and wan, with hair standing on end, and every 
rib discernible, hurrying up to the high table, and shouldering 
away the baskets of fruit and pots of rice, or whole hogs and 
goats, as the case may be, and returning with satisfied looks, as 
if they had enough to last them till the next anniversary. When 
the priests have gone through the service, the rabble come 
forward, and scramble for what the spirits have left.” 

The funeral ceremonies of ancient Egypt require only a 
Egyptian cere- Passing notice: “ When any of their relations 
moea... died, the whole Egyptian family quitted their 
place of abode, and during sixty or seventy days, according 
to the rank or quality of the deceased, abstained from all 
the comforts of life, excepting such as were necessary to 
support nature.”* It is worthy of notice that the embalming 
of the body and the judgment of the dead were peculiar 
to the Egyptian system. Bodies were embalmed to preserve 
the from decay, and placed in prominent ape inate 

dwelling-houses, or entombed in mapendlousdy 

pyramids. The mummies were dressed in — 

the living, raad nae es aar 
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sat in solemn judgment upon the departed individual. The 
Pe) $i question to be decided was, whether the merits 
Fost mortem “of thé’ individual during his lifetime were such 
that his remains deserved the honours of burial. All persons 
who brought any accusations against the dead were patiently 
heard, and judgment was pronounced after deliberate considera- 
tion. ‘There were wailing and lamentation if the judgment was 
unfavourable ; but shouts of applause rent the sky if the judges 
thought that the remains were worthy of the honours of burial. 
The body was then carried over to the other side of the lake in 
a boat by a ferryman called Charon. All the legends about this 
distinguished personage that are related in Greek and Roman 
mythologies had probably their origin on the banks of the Nile. 
[t is to be remarked that although the mummies were 

. Often treated in Egypt as idols are in Hindu 

The Hindu form 
of ancestor-worship 


quite distinct from 
the Egyptian. 


households, they were not looked upon as gods, 
and no periodical sacrifices were oftered to 
them. Ancestors were certainly worshipped, 
but not in such a form as in India, Greece, or Rome. The 
similarity between the Egyptian forms and those of India was 
bet slight, and we have no hesitation in saying that sraddhas, 
at least in the form in which we have them in India, were 
utterly unknown in Egypt. It has been often thought that the 
social and religious systems of ancient Egypt and India had 
many points in common, and people have even gone so far as to 
say that the Vedic Rishis borrowed their religious tenets and 
social customs from the priests of Isis and Osiris. We need 
not enter into this vexed question at present. It is enough for 
our purpose to say that one of the most solemn of religious 
sacraments, the sraddhas of the Hindus, was not sanctioned by 
the spiritual regime of Egypt. India and Egypt, in this instance 
at least, did not meet upon common ground, and assist each 
other in framjng their social and religious laws. The care 
which was taken of the dead, plainly showed that the gratitude 
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of the Egyptians to their deceased relations was immortal. 
“Children, by seeing the preserved bodies of their ancestors, 
recalled to mind those virtues for which the public had honoured 
them ; and were excited to a love of those laws which such excel- 


+3 


lent persons had left for their security.” We thussee that ancestor- 
worship in Egypt took a shape quite distinct from that in vogue 
in India. Ancestor-worship did prevail in Egypt, but it was 
worship of a peculiar type, and we cannot institute any compari- 
son between the Indian and the Egyptian modes of such worship. 
I have been often asked whether the Hindu svaddhas had 
ei Alay any counterpart in the Hebrew funeral cere- 
monies. We search in vain in the sacred books 
of the Hebrews for any indication of ancestoreworship in the 
same form in which we meet with it in India. 

They had nothing 
akin to the Hindu Hlaborate ceremonies were performed at the 
mode of worship. $ 3 
time of burial, but they were not of the same 
nature as those observed in India. The Hébrew books pre- 
scribed innumerable feasts and sacrifices, but none of them were 
like the şraddhas of the Vaidic Aryans. There were burnt 
offerings, and peace offerings, and sin-offerings, but there were 
no obsequial offerings similar to those of the Hindus. The 
ceremonies performed in connection with the funeral honours 
paid to Joseph in Egypt merely followed Egyptian observances, 
and were not Jewish in their nature. Even these ceremonies 
had very little in common with the Indian rites. Whatever, 
therefore, might be said to the contrary, and however plausible 
the arguments against the theory, we are strongly disposed to 


think that antente an was an aler aa gka Ja te 
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cannot admit of a doubt. What we simply contend for is, that 
the form in which we meet with it in Hindustan is characteristic 
of the Aryan race, and the Semitic modes of such worship had 
not the faintest resemblance to the obsequial offerings presented 
by us to our departed ancestors. 
You will thus see that ancestor-worship was a very common 
Inferred from the form of primitive worship. It was a tribute 


similarity of cere- 


monies performed OL respect paid to the memory of departed 
by different nations. ancestors, and was a pleasing expression of 
the sentiments of love and affection which their descendants 
bore towards them. The lawgivers and the philosophers of 
ancient Greece and Rome enjoined it as a sacred duty to the 
rising generation, and the faithful followers of the Zendavesta 
and the Veda practise it as a solemn rite of religion to this day. 
The ceremonies performed by the Aryan nations bear a striking 
resemblance to each other, and it is a natural inference, 
therefore, that the common ancestors of the Greeks and the 
Romans, Zoroastrians and Hindus, honoured and worshipped 
their departed forefathers before they left their original seat at 
the source of the Oxus and Jaxartes. ‘If we find,” says Cox, 
“that in the traditions of different Aryan tribes the same 
characters reappear with no other difference than that of title 


and local colouring, the inference is justified that a search into — 


the mythical stores of all the Aryan tribes would disclose the 
same phenomenon. If our conjectures are verified here, it will 
be impossible to withstand the conclusion that these tribes must 
have started from a common centre, and that from their ancient 
home they must have carried away, if not the developed myth, 
yet the quickened germ from which might spring leaves and 
fruits, varying in form and hue according to the soil to which it 
should be committed anq the climate under which the piani 
might reach maturity.” 





1 Spencer’s Principles of Hama - ah gi 
2 Myth. Aryan Nations, Vol. I, p. 99. ie Slew <r gg MA Reet ok 





LECTURE II : 
ORIGIN AND GROWTH OF ANCESTOR-WORSHIP 


Primitive form of ancestor-worship described in the Rig-Veda—Simplicity of its spirit— 
Pitris—Solemn sacrifices in honour of the dead formed no part of the Vedic ritual at 
first—The term pitris in the Rik hymns applicable to ancestors in general—lIts limita- 
tion to the first three ancestors in the White Yayur-Veda—Later classification into 
= cognates,” ‘‘agnates,’’ and “gentiles "’—-Materials abundant to show the link bet- 
ween ancestor-worship and the rules of inheritance—Funera’s in the Vedic times 
described—Hindu form of worship three thousand years ago— Hymns: invocation— 
Salatation—Presence of the invoked ideally realised—Prayer for protection—Bless- 
ings, Forgiveness, and safticiency—Concluded with prayer to the tire—Second hymn 
elucidated by Rig-Veda glossator—Law and moral usages of the commentator's times 
based upon the revealed Scriptures of the Hindus—S‘riddha not mentioned in the 
hymns—Yijnavalkya—His dissent from the teachings of his times—-His innovations 
upon the Vedic faith—'* Ancestral sacritice ”"—* Pitaras "— His system gradually ex- 
panded by later teachers —Quotations from his work—Modern “ Sraddha” distinguish- 
ed from Vedic “ ancestral sacrifice "—/Its origin in Pitriyajna— Pitri-loka, or ancestral 
region— Vedic doctrine of future life compared with the Greek—Vedic account of the 
enjoyments of the future state -These enjoyments limited to the sensnal—Yajna- 
valkya’s doctrine—Knowledge, its end and aim—Inferiority of the Vedic doctrine— 
Hindu theory of future existence examined by Professor Roth--Yajnavalkya’s idea of 

dim the ‘‘ ancestral abode" far less clear that the Rig-Vedic—Lunar remorse period 

of Vedic literatare—Apastamba—Gantams—Brahrisna period—Sae ta | order— 

Basis laid of funeral Sraddha—Improved teachings of the Fure, pi à oi enue 
Gautama’s precepts —Apastamba quoted—Conclusions—Simple a tral-¥ 

placed by daily and monthly Sriddhas—Persons conlpeteniaa 

lations— Persons excluded from the funeral re 

Sons dividing the family estate—Community of property 


Meaning i eas term sapinda steno tn nt 6 
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merged in the family; the unit of social organism—Principle of joint family system— 
Subordination of the private to the common good—lIndividual emancipation from the 
family thraldom with the progress of civilisation—Due to three causes—l. Inter- 
‘ourse with people beyond the pale of the family circle—For purposes of commerce— 
Navigation—Supremacy—Travel : its usefulness in fostering independence of spirit 

2. Growth of philosophy—Retirement from secnlar cares and anxieties. Creed of 
Egoism—Religion—Consciousness of accountability after death for acts done inter vivos 

Sraiddha ceremonies reconciliatory of the struggle between the individual and the 
family for supremacy—aAll Soul's day of the Hindus—Parvana Sraddha—Religious 





sanction of sraddha rites—Obsequial rites classified—1l. Initiatory—2. Intermediate 


3. Conclusive—Their end and object: re-embodiment of the sonl—Elevation to 


ce 


heaven— Association with the manes—Eternal beatitude—Dwellers in ancestral 


region” dependent upon pindas—Necessity for adoption—Period of sojourn in the 
“ ancestral region” determined by good or bad deeds on earth—Popalar notion re- 


garding the ““ pitris” and pitri-loka—Sraddha rites form the essential elements in the 


religious and legal codes of India. 
We find the first trace of ancestor-worship in the Rig-Veda, the 
“most ancient written record of the Aryan fami- 

gion ban ait ly. It occurs there in its most primitive form. 
described inthe Riz- The spirits of the dead ancestors are invoked 
to bless their children and their children’s 

children, to confer upon them long life and prosperity, and to 
protect them from the evils inseparable from human existence. 
A childlike simplicity pervades, in the earlier books of the 
Simplicity of its Rig-Veda, the spirit of the hymns sacred to the 
TES pitris or ancestors, and we cannot but believe 
that the inspired sages of ancient India never dreamt of the 
elaborate systems of ancestor-worship invented in compara- 
tively modern times by the followers of the Brahmanie faith. 
From an examination of the hymns of the Rig-Veda address- 
ed to the pitris it appears that the object of the Vedic 
form of ancestor-worship was, unlike that of Srāddhas of 
later times, not to confer spiritual benefit on the ancestors, 
but to invoke their protection and blessing on the worshippers 
themselves." Roots and fruits, milk and butter, are offered to 
the dead, and they are earnestly prayed to come and sit among 
their children on the kusa grass spread for them, and to eat the 
simple food placed before them. The spirits in invisible forms 
1 Supp., 34—35. =" aay 
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come before their children, taste the food presented in love to 
them, applaud those who thus remember them, and depart in 
peace, strengthened by the invigorating drink offered to them. 
In the ceremonial of the Rig-Veda, the ancestors are generally 
known as pitris, and are not separately distinguished. A general 
offering was given, probably corresponding to 
the enagismata of the Greeks.’ The word 
ancestral-sacrifice is mentioned only once in the Rig-Veda,’ and 
that in such a way as plainly to indicate that solemn sacrifices 
in honour of the dead did not originally form a 
Solemn sacrifices à 3 
inhonourofthedead part of the Vedic ritual. The paternal and 
formed no part of E i 
the Vedic ritual at maternal samcëstors were not mentioned by 
IEA name, and whatever might be the interpretation = 
given by the later lawgivers to the Rik hymns celebrating the 
pitris, the original authors of them studiously refrained from 
enumerating the pitris invoked by them. The pitris are always 
mentioned in the plural number, and it seems to be clear, 
therefore, that the Vedic oblations, of roots and 
the Rik mamas fruits, water and milk, butter and rice, were 
wee A intended for all the ancestors in general. Who — 
these ancestors were, and what was meant by 
the term pitaras, there is no means of ascertaining from: gk? we 
wording of the hymns. According to some authorities 2s the ; 
of the Rig-Veda are supposed to refer te ni 
higher order of beings. A 
The White Yayur-Veda, St must | hi 
least four hundred ye 
Its limitation sto of the Rik hymna 


the first three ances- 


tors in the White i 
or meda. mentions anang 


Pitris. 
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great way in proving the assertion that ages elapsed before the 
cognates and agnates and gentiles in the modern digests of 
Hindu law were evolved out of this simple 
cate io eS expression pitaras, or patres. The intimate 
nares agnates, connection between, and the gradual develop- 
and ‘ gentiles. z 23 
ment of, ancestor-worship and of the principles 
of Inheritance, is the aim and scope of the present course of 
lectures ; and I hope to be able to point out the 
Materials abun- ] admark 1 e ] li f 
dant to show the landmarks and to give a general outline. o 
link between an- Ie nie A ` TEN 1 = 2 PEET 
cestor-worship and this important subject. There are materials 
the rules of inherit- in abundance in the original Sanskrit works, 
Vedic and non-Vedic, legal and ceremonial, 
which, if properly used, are sure, after a patient investigation 
and thoughtful study, to yield a rich harvest of important 
juridical truths. 
Before I proceed further, I would draw your attention to 
Funerals in the the following account of the Vedic funerals : 


Vedic times de- 
seribed. 


“ When the remains of the deceased have been placed 
upon the funeral pile, and the process of cremation has 
begun, Agni, the god of fire, is prayed not to scorch or 
consume the departed, not to tear asunder his skin or 
his limbs, but after the flames have done their work, 
to convey to the fathers the mortal who has been presented 
to him as an offering. The eye of the departed is bidden 
to go to the sun, his breath to the wind, and his different 
limbs to the sky, the earth, the waters, or the plants, according 
to their several affinities. As for his unborn part, Agni is 
supplicated to kindle it with his heat and flame, and assuming 
his most auspicious form, to convey it to the world of the 
righteous. Before, showever, this unborn part can complete its 
course from earth to the third heaven, it has to traverse a vast 
gulf of darkness. Leaving behind on earth all that is evil and 
a yc and pe ei Tie patha which the “fathers | trod 
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the spirit, invested with a lustre like that of the gods, soars to 
the realms of eternal light, in a car, or on wings, on the unde- 
caying pinions, wherewith Agni slays the rakshasas; wafted 
upwards by the Maruts, fanned by soft and gentle breezes, and 
refreshed by showers, recovers there its ancient body ina 
complete and glorified form; meets with the forefathers who 
are living in festivity with Yama; obtains from him, when 
recognized by him as one of his own, a delectable abode ; and 
enters upon a more perfect life, which is crowned with the 
fulfilment of all desires, and which is passed in the presence of 

the gods, and employed in the fulfilment of their pleasure.” * 
I will now give you a few hymns which will explain the 
oss nature of ancestor-worship prevalent among the 
pero thou- Hindus three thousand years ago. The follow- 
ing extract is taken from the-Tenth Book of 

the Rig-Veda ° 

“ May the soma-loving fathers, who are both of low degree 
T EA ee and of high rank, rise and accept the clarified 
canton. butter we offer unto them. There is not one 
among us who bears any ill-feeling towards them. They na 
know how we are disposed towards them, and so 
come to us to preserve us from harm. Oh! let a nd = 
ptei us 3 from evil in the performance of thes pup, acrific i... 













those who, though born a 
departed from ap worl 
tation to my fathers, who are sitti mt | 
friends well able to entertain Pa 

“My ancestors bavo, n 


Salutation. 
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fathers are sitting upon the kusa grass I have spread for them, 
and are eating the food, and drinking the soma juice I have 
placed before them. 

“ Fathers, who are now sitting upon the kusa grass, 

Prayer for protee. You will have to protect us, your children, 
aes ignorant of the ways of the world. Accept 
this clarified butter we have prepared for you, and then 
give us effective protection, and increasing our happiness, 
remove the cause of our grief, and save us from sin and 
misery. 

“ This sacrificial butter is like a precious gem, dear to you. 
Come near unto this, we pray you, kind 
fathers; give a gracious hearing to your 
praises; speak well of us, and confer blessings upon us. 

“ Sitting at your ease at my right hand, may all of you 
accept these oblations we offer unto you. Ah 
we commit any offence against you, through 
our human infirmities, fathers, forgive us. 

“I am but a weak and mortal man, but I give unto you 
this clarified butter—it is all I possess. Sitting : 
near these bright flames I have kindled for — 
you, give unto us and to our children enough s — 


Blessings, 


Forgiveness, 


and sufficiency. 








enough to make us happy. l es See E 
“QO! ye bright and omniscient flames, you know a hi as 
“Concluded with MY fathers, whoever and wherever. ry may = 
priye to the te- be. Those who are. here poa 
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Sayanacharya, the celebrated commentator on the Rig- 
NE ca Veda, who flourished at the court of Vijaya- 
cidated by Rig- nagara in the fourteenth century, gives the 
Veda glossator. 3 se : 
following traditional explanation of the second 
hymn quoted above : 

“By the expression those who were born before me is meant 
those who were born before the birth of the sacrificer, viz., 
elder brothers, grandfathers, and others; and by the expres- 
sion born after me is meant younger brothers, his own sons, and 
others.” 

Sayana here is trying to base the ceremonial funeral fabric 
of his day, which contained within it descendants and ascend- 
ants, collaterals and cognates, upon the simple Vedic foundation 
contained in the words “born before” and “born after”. 
Sayana, it should be remembered, lived nearly two thousand 
years after the Vedic hymns were composed. Revolutions 

upon revolutions had passed over the land, 
oR ina epee uprooting the old Vedic ideas, and introducing 
based ‘upon the re. entirely new notions about religion, morality, 
vealed Scriptures of and property. The Brahmanie theogony had 
flourished and decayed, and Buddhism had 
spread its influence far and wide, shaking to its foundation the 
ancient faith of the country. The Brahmanic bbe tis Si a 
still struggling to assert its domination over | t e n 
of men, when Sayana and Madhava, Megane’ th mse 
those means which their biar c snn: in ay ar i " 
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a natural propensity of human nature to ground its belief of the 
present upon that of the past, which is ever hallowed in the 
minds of men. 

[t will be seen in the extract given above, that though the 


word ‘‘sacrifice’’ is often mentioned, the word 


Sydddha not men- 
tioned in the hymns. §'-q@ddha—the ancestral sacrifice of the later law- 
oivers—was never used. The word Srāddha came into exist- 
ence long after the Vedic ceremonial had hardened into shape. 

| will give the next extract from the Vajasaneya Samhita 
of Yājnavalkya, better known as the White 
Yayur-Veda. 
The exact time when Yājnavalkya flourished cannot be 


Yajnavalkya. 


Ate ont » ascertained, but there cannot possibly be a 
the teachings of his doubt that he composed his great work many 
“er hundred years after the Rik hymns had formed 
the standard of faith of the Aryan Hindus. He also was an 
inspired sage, and his word was law to millions of Aryan Hindus. 
He was a dissenter from the religious teachings and practices 
of his time, and his work originated in a schism, of which the 
great sage was a leader. He was a reformer, but a reformer of 
the Vedic type. He introduced many new ideas into the Vedic 

His ionovations faith, but these were strictly modelled upon 
upon the Vediofaith- those he received from his spiritual teachers 
following the ancient path. The words “ ancestral sacrifice ” 

“Ancestral sacri. Bad come into more general use, and the 
fod expression “ pitaras,” or patres, was beginning 
to be developed into the more immediate ancestors. It should 
be remarked, however, that Yajnavalkya, though 
he inculeated the duty of paying homage 
to the three immediate ancestors of the sacrificer, could not 
boldly come forwartl and enjoin upon his followers their abso- 
lute obligation of offering sacrificial food to them, and ka 
connect them with the patres of the preceding generation. 
He uses the wora “svadha,” or food, but does not aaa t- 


a Was 


** Pitaras.”’ 
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connection this food had with the “salutation,” which immediate- 
ly followed it. Probably he wished to invoke the spirits of the 
ancestors to taste this food, but he could not boldly speak out 
his mind. That would be, he probably thought, too great an 
innovation upon the preceding ceremonial. 

He was yet feeling his way; but a fair beginning was 

s made, and the later teachers following his lead, 
is system gra- 
CE /bxppndel Hy gradually, expanded his system of funeral 
obsequies into their present shape. Many of the 
prayers and hymns made use of during the present age on the 
occasion of performing the Sraddha ceremonies are borrowed 
from the Vajasaneya Samhita of Yajnavalkya. Let us see now 
what Yajnavalkya himself says upon this subject, : 
“ Gratify my ancestors, O! ye invigorating waters! Ye are 
Quotations from &ll in all to us. Ye are food fit for our pro- 
bis work, genitors; ye are nectar and milk, clarified butter 
and fruits collected in spring.’ 

“May our progenitors, who are worthy of drinking the 
soma-juice, and who have been purified by fire, approach us 
through the paths travelled by gods; and oleae, grih the 
food presented at this sacrifice, may they ask 
preserve us from evil.” 

* Ancestors! rejoice, take your respective shares, : 
strong as bulls.” An 


“Give us, O! oe akas vives and c 
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“We invoke thee, O! Lord, and place thee in our heart of 
hearts. In taking thy name, the darkest recesses of our minds 
shine with divine light. Listen to our prayers, and let our 
ancestors come unto us and taste the clarified butter we shall 
offer unto them. 

“ Here is food. Salutation unto our fathers, who would 
gladly eat this food. 

“Here is food. Salutation unto our grandfathers, who 
would gladly eat our food. 

“Here is food. Salutation unto our great grandfathers, 
who would gladly eat our food. 

“Our fathers have eaten our food; our fathers have 
rejoiced ; our fathers are gratified; give your blessings unto us, 

O! fathers. 

“Let my fathers, drinking the soma-juice, purify me ; let 
my great grandfathers bless me with a hundred years of life, 
which I may pass in joy and holiness. | z 

“Let my grandfathers purify me; let my great grand- 
fathers sanctify me, and bless me with a hui Bea's of life. a 
May I attain the age allotted to man.” ° OO a 

It should be carefully borne in mind at neither ne R a 

Veda, nor in the White Yayur-Veda, is t i 
aha” distinguished any mention of the S'rdddhas of the o present 
trl sacrifice ances: age. Their “ ancestral sacrifice” i is 

= sacrament, which is observed to t 
funeral Sraddha is in pee ges bia Lit 
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In the Satapatha Brahmana, which is also ascribed to 
Yajnavalkya, and which is the most complete 
and systematic of all the Bralimanas, mention 
is made of a_pitri-loka,* or ancestral region. 

It would be interesting to compare the Vedic doctrine 

Vedic doctrine of of a future life with that of the Greeks: 

future life compared e 
with the Greek. “The Elysian plain, or ‘land of the dead,’ 
according to the Greeks, far away in the west, where the sun goes 
down beyond the bounds of the earth, and Eôs gladdens the close 
of day as she sheds her violet tints over the sky. The abodes 
of the blessed are golden islands sailing in a sea of blue, the 
burnished clouds floating in the pure ether. Grief and sorrow can 
not approach them ; plague and sickness cannot come near them. 
The blissful company gathered together in that far western land 
inherits a tearless eternity. What spot or stain can be seen on 
the deep blue ocean in which the islands of the blessed repose 
for ever? What unseemly forms can mar the beauty of that 
golden home lit by the radiance of a sun which can never go 
down? Who then but the pure in heart, the truthful, and the 
generous can be suffered to tread the violet fields ? ” ° 

“In the earlier books of the Rig-Veda there is little 
reference to a future state, but in the ninth and tenth it is 
frequently mentioned. A state of blessedness is distinctly 
promised to the virtuous, and these allusions are more full and 
frequent in the Atharva. In some passages of the att 
family ties of the earth are represented as renewed in hes 

The enjoyments of the future state are s 

Vedic account of Veda * to be conferred by the 


the enjoyments of Ñ 
the future state. s£ Place me, O! purified | Se 


Pitri-loka, or an- 
cestral region. 








1 Weber's Edition of Satapatha Brahmana, p. L101 4 

2 Cox, Vol. II, 322. ie eee 
3 Muir's Sanskrit Texts, Vol. V. 
4 1X, 118, 7. 
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dwells where the sanctuary of the sky exists, and where pure 
and sweet waters flow. Make me immortal in the third heaven, 
in the third sky, where action is unrestrained, and the regions 
are luminous. Make me immortal in the world, where there 
are pleasures and enjoyments—in the sphere of the sun—where 
ambrosia and satisfaction are found. Make me immortal in the 
world, where there are joys, delights and pleasures, and grati- 

fications, and where the objects of desire are all attained.” 
The “pleasures” and “ gratifications”’ spoken of here by 
: the inspired Rishis of the Rig-Veda are all of a 

These enjoyments : 

limited to the sen- sensual kind, and we search in vain for those 


sual. zi 
Si > of which so 


spiritual “joys and pleasures,’ 
much has been Said in the later writings of the Bréhmans. 
In the Satapatha Brahmana,* however, we find thoughts 

eee ING ANA running in a different channel. We meet with 
doctrine. ideas of a transcendental nature, of which 
it is impossible to form a clear conception. ‘The sublime 
mysticism of the later philosophers must have owed its origin 
to the mystic doctrine of a future state propounded by 
Yajnavalkya : l 

“his soul is the end of all this. It abides in the midst 

of all the waters. It is supplied with all objects of desire. 
This soul is free from desire, and yet possesses all the objects 
of desire, for it desires nothing. On this subject there is this 
Knowledge, its end Verse: “By knowledge men ascend to that 
angel. condition in which desires have passed away. 
Thither gifts do not reach, nor austere devotees who are 
destitute of knowledge; for no person attains that world by 
gifts or by rigorous abstraction. It pertains only to those who 
have such knowledge.’ 45 
There is much in this which commends itself to enlighten- 


Inferiority of the €d reason, but there is much also which cannot 


Vedic doctrine. | be comprehended by human reasof unaided by 
' X, 5, 4, 15. : 3 BAE Hats 
6 ` ee, 
T 


- Roth. 


tral abode ” fur less 
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the spirit of the inspired sage who propounded this doctrine. 
We cannot stop here to analyse it, but we cannot refrain from 
stating that Yajnavalkya’s ideas about the state of blessedness 
after death are superior to those of the authors of the hymns 
of the Rig-Veda. The joys of the “ ancestral region ” are not, 
according to him, sensual enjoyments, whatever else they may 
be. 

Referring to the BanduMoctsin’ of a future state Pro- 

Hindu theory of fessor Roth says : `° 

future existence ex- com NA 
amined by Professor “The place where the glorified ones are 
to live is heaven. In order to show that not 
merely an outer court of the divine dwellings is set apart 
for them, the highest heaven, the midst or innermost part 
of heaven, is expressly spoken of as their seat. his is 
their place of rest; and its divine splendour is not marred 
by any specification of particular beauties or enjoyments, 
such as those with which other religions are wont to adorn 
the mansions of the blessed. There they are happy; the 
language used to describe their condition is the same as that 
with which is denoted the most exalted felicity. “What shall 
be the employment of the blest, in what sphere their activity 
shall expend itself > To this question ancient Hingi wisdom 
sought no answer.’ a TEE ANE 

Whatever may be the opinion of du WPA astic 
4. seholars upon this subject, we a abe 


Yajnavalkya’s . os 4 ear. 
idea of the “ances- that the ideas of Yajnavalkya 










clear than the Rig- ABON the “anca a 
veno, 
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The poets of the Rig-Veda would appear to be more 
rational in their explanations than the great author of the 
Satapatha Brahmana. But the explanation given by the Rishis 
of the Rig-Veda has been thought to be unsatisfactory by the 
later philosophers—or rather, to speak with greater precision, 
the materialistic language of the Vedic poets is said to contain 
within it a rich mine of profound truths, which far-reaching 
wisdom alone can discover! Yajnavalkya must haye had a 
glimpse of these transcendental ‘truths; but it is extremely 
difficult to understand the meaning of his words. He spoke in 
enigmas, which it is impossible to unriddle. We are anxious 
to know his ideas about ‘ the ancestral region,” of which men- 
tion is made so^often in his writings. He might have communi- 
cated in confidence the holy secrets of this blessed abode to 
Maitreyi, his beloved wife and favourite disciple ; but he has left 
us entirely in the dark, and his uttered sayings give us no clue _ 
to his profound thoughts on this subject. But there can be 
no doubt that the seed sown by him fructified, and as a result 
we have in later days a boundless “lunar 
region,” inhabited by seven classes of corporeal 
and incorporeal spirits of departed ancestors, and the progeni- 
tors of the human race. iua 
I will now give you a few extracts from works composed 

Sutra period of DY human authors during the Sutra perio | of 
Vedic literature. Vedic literature, which extended, according to 
Max . Müller, from 600 to 200 B.c. The extracts are tak 
ae from Gautama and Apastamba, the la 
a A “ whom cannot, Wadon ae to o weni reveare 


Lunar region. 







KA 
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The Sutra period does not immediately follow the age of 
hymns and prayers. Another period, called the Brāhmana 
period, intervened between them. Ritual and 
liturgy were the chief objects of the writings of 
this age. But these writings were full of philosophical specula- 
tions about the origin of things and the destiny of man. The 
Vedic hymns were invested with supernatural charms, and 
legends were invented to give shape and form to ideas about 
law and morality which lay dormant in the minds of the inspired 
giants of remote antiquity. Myths and traditions had gathered 
round the old hymns; these were systematised, and gave rise 
to the untrammelled theological dreamers of 
this age. The priestly order’ was instituted, 
and its power and influence were fully established. The mem- 
bers of this class, well versed in Vedic lore, monopolised the 
teaching of sacred truths, and laid the foundation of that 
theological sovereignty which brought under its sway the 
conscience and will of all the subsequent generations. The 
Basis laia of Simple “ancestral sacrifice” of the Rik and 
funeral Sraddha. vee was miaiitained intact, bni the bas 


Brahmana period, 


Sacerdotal order. 


well ph DP ented the parent ine bak va 
Brahmana attached to the Rig-Veda, we find that « ae 
sacrifice” had become an unquestioned article of faith 
denizens of the “ancestral region” had define i 
privileges.* The writers of the 
Improved teach- a AN oi Meg A 
ings of the Sutra improved upon the ‘th 
© ae authors, — i sors, and com 
“a feast: ef ‘the, dead”. T 
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form, and directions were given for their performance. We 
will not, however, analyse the canons of this sage, but will come 
at once to Gautama and Apastamba, from whom all the 
subsequent lawgivers drew their inspiration. We will hear 
from their own lips what they have to say about our obligation 
to perform the S'’raddha. 


Santama sip nee 'GAULAMA, CHAPAR: 


cepts. 

“He, the sacrificer, shall offer the funeral oblations to the 
manes on the day of the new moon. No restriction as to time 
and place need be observed, if holy Brahmans are at hand, or if 
he is near a particularly sacred place. 

“On failure of sons, the deceased person’s sapindas, the 
sapindas of his mother, or a pupil shall offer the funeral 
oblations. On failure of these, an officiating priest or 
teacher. 

“Let the sacrificer select as good food as he can afford, 
and have it prepared as well as possible. 

“The manes are satisfied by gifts of sesamum, rice, barley, 
and water; by fish, and the flesh of deer, hares, turtles, boars, 
and sheep; by cow’s milk; and by the flesh of cranes, gdats, 
and of a rhinoceros, mixed with honey. 

“Let him entertain such as possess divine knowledge, and 
such as are endowed with eloquence and beauty, of a suitable 
age, and of a virtuous disposition. Let him feed upwards of 
three, or one guest at least, endowed with particularly good 
qualities.” 

pete The following extract is taken from 
quoted. APASTAMBA, Prasna IT :? 

“On account of the blood-relations of his mother, and 
on account of these of his father within six degrees, or 
as far as the relationship is traceable, he shall bathe, if 
they die. | a 


. A i TEn 
* Sacred Books of the East, Bühler, Vol. IJ, ; 
2 Ibid, i Re ve “an 
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“At all religions ceremonies, he shall entertain Brahmans, 
who are pure, and who have studied and remember the Veda. 
That food must not be eaten of which no portion is offered in 
the fire, and of which no portion is first given to guests. No 
food mixed with pungent condiments or salt can be offered as 
a burnt offering. 

“A female shall not offer any burnt oblation, nor a child 
that has not been initiated. 

* Formerly men and gods lived together in this world. Then 
the gods, as a reward for their sacrifices, went to heaven, but 
men were left behind. ‘Those men who perform sacrifices in 
the same manner as the gods did, dwell after death with the 
gods and Brahma in heaven. Now, seeing fmen left behind, 
Manu revealed this ceremony, which is designated by the word 
Sraddha: and thus this rite has been revealed for the salvation 
of mankind. At that rite the manes (of one’s father, grand- 
father, and great grandfather) are the deities to whom the 
sacrifice is offered. But the Brahmanas who are fed, are the 
sacrificial fire (the mouth of the gods). 

, That rite must be performed in the latter half of every 
month. Numerous and distinguished offspring, success in 
agriculture and trade, store of cattle, success in battle, and the 
attainment of general prosperity, are the rewards which the 
sacrificer obtains, if he performs the ceremony at stated periods. 

“The substances to be offered at these sacrifices are 
sesamum, rice, barley, water, roots, and fruits. But the satis- 
faction of the manes is greater, if food is mixed with fat, and if 
beef, buffalo’s meat, and the flesh of other tane) and wild 
animals is offered to them. | 

“He shall not perform a funeral sacrifice at ighi aise 
an eclipse of the moon takes place. S a INA 

“Now follows the daily funeral oblation. Thi i 
perform evety day during a year. After thi i 
funeral sacrifice once a tonti or stop altog 
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Here we see that the primitive ideas about ancestor-worship 


| have undergone a change. The simple ancestral 

Conclusions. ee - % < 
Simple ancestral sacrifice has been replaced by the daily and 

worship replaced by 7 

daily and mobthly monthly Sraddhas, and a new word for 

Sraddha. 


ances- 


tral sacrifice” has been coined to express the 
new ideas. The Srdddhas have become recognised as a 


permanent religious institution of the country. 


Persons com [he persons entitled to perform the ceremony 
petent to perform 3 
hed ceremony de- ave been defined. Sons, and sa pindas, CL 


parte paterna and ew parte materna, are, 
according to Gautama, fully competent to perform the exequial 
rites. Apastamba could not, it is true, go so far. The blood- 
relations of the deceased, both through father and mother, he 
says, are affected by impurity. Though as yet no connection is 
sought by him to be established between these and the persons 
entitled to perform the Sraddha ceremony, still it cannot but 
strike a careful observer that the bonds between them are being 
drawn closer and closer, and that it would not be long before the 
blood-reJations, both paternal and maternal, would be acknow- 
ledged as those whose imperative duty it was to offer funeral 
oblations to their deceased kinsman. To the simple presents of 
roots and fruits were added burnt oblations and meat offerings, 
Oblations. and even beef, the very touch of which contami- 
nates a pure Hindu, and for which a severe penauce is required to 
free him from defilement, was considered as a great delicacy, by 
tasting which but once “ the manes became satisfied for a year’ 
Minute directions are given both by Gautama and Apa 


Ne tamba as to the class of men who should 
Persons excluded 


from the funeral be invited to vag funeral repast. “ Atheists ‘2 


repast. and ‘“usurers” were mercilessly excluded, 


and it is to be particularly | noted that “sons who have — 


ee enforced a division of the family estate 


rairai 
avna 
family erates 7 on no account be. invited to the Feah. of 


. against the wish of their fathers ” should 
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the dead.” They were outcastes in Hindu society, and were 
looked upon with contempt. 
This prohibition points to a very significant fact. Commu- 
Pitan ga nity of property between fathers and sons was 
property between held to be a firmly established institution of the 
father and son. c : 
country; but at the same time the son’s title to 
the ancestral property was at the time of Gautama as good 
as that of his father; and if the former wished, he could 
force his father to make a partition, and such partition 
was acknowledged to be just and right, and was fully 
sanctioned by the law of country. Says Dr. Jolly :* “Such 
sons shall be excluded from funeral repasts, which shows that 
the division against the father’s wish, though not precisely 
illegal, was reputed countra bonos mores. This appears to have 
been the true feeling in the Smriti epoch about any partition 
enforced by the sons, and this feeling continued to subsist 
in spite of the important rights that were gradually accorded to 
the sons over ancestral property.” 
We may remark in passing that the word sapindu often 
Meaning sali heng OCCURS both in Gautama and Apastamba. Gau- 
mvn by Apaetamba ‘tama lays it down that “ sapinda relat tionship 
and Gautama: ceases with the fifth or the seventh anc esto ee 
Apastamba says, that it extends to blood-relations of her 
and father within six degrees. Haradatta, the le 
mentator on Gautama, states that the Sapinda re 
spoken of by Gautama, “extends to Ric 
case rof, the son of an DRE dapehi er 


v 
(Ties 

NIU r 
| \ 











opinion between Fee ae to the ch contested 


1 Gautama, XV, 19. 

2 Jolly’s ‘Tagore Law, 99. 
3 Gautama, Ch. XIV, 13. $ 
4 Sacred Books of the East, Bi al 
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Sapinda relationship. Both of them restrict it to six generations, 
excluding the deceased. This definition evidently includes 
ascendants, descendants, and collaterals, but the precise degree 
of kindred in which a relative should stand to the deceased 
person to entitle him to be called a Supinda is not clearly 
indicated. There is nothing also in Gautama’s reference to 
Supinda relationship to show that he considered that relatives 
on the mother’s side were considered by him as Sapindas,. 

We will not further discuss this point at present, but 


| „q reserve our remarks for a future Lecture. 
lts etymological 
senang: Suffice it to say, however, that the word sapinda 


<ç 233 


with, 
and “pinda,” body. This derivation is angrily rejected by another 
class of lawyers. ‘The etymological sense, however, in which 


according to one class of swriters, is derived from “ saha, 


the word is uhderstood by the former class of writers is “ per- 
children of the same 


39 66 


sons proceeding from the same body, 


ancestor.” In this sense sapinda-relationship means “ consan- 


guinity,? and sapindas would include all the 
relatives on the father’s and mother’s side, 
extending to generations untold. This would “make the 
whole world kin,” and all the nations of the earth would claim 
this relationship. The fitle to the property of the deceased 
depended, in a great measure, upon the right of the claimant to 
Th eet this relationship ; and it was necessary, there- 
Necessity for | 2 Faa É 

narrowing theappli- fore, to restrict the term within certain bounds. 
bg ki He tam: Both Gautama and Apastamba felt this diffi- 
culty, and limited the signification of the word to “six degrees,” 

counting from, but excluding, the deceased. We shall revert to 
this subject and show through what different stages of progress 
the word has passed in the course of at least two thousand 
years. The word has a history of its own replete with interest, 
and if this history could be scientifically traced to its source, a 


Consanguinity. 


great portion of | the ancient history of India would be unearth- i 


ed, and the diffe rent pea of thought of the Aryan Hindus 


K 4 Ka BA ka 
M ne ere Li MEDIES ee Cee e une ae, F 
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would be clearly displayed—to the lasting benefit of philo- 
sophical inquirers into the ancient condition of India. 
We come now to comparatively modern times. - Our next 
extract will be taken from the Institutes of 
Manu, the father of modern lawgivers. The 
Code of Manu is the foundation of modern Hindu law, and is 
held in the highest reverence. The age of the Code is supposed 
by some to be the fifth century B.c. The internal evidence it 
contains, however, makes it probable that the work was com- 
posed at least three or four centuries later. We will discuss 
this point in a future lecture. Suffice it to say in the mean- 
time, that it is a record of old Hindw society wor thy of venera- 
‘tion, and is a most important digest of the Gurrent laws and 
creeds of an age long anterior to the modern schools of Hindu 
jurisprudence. The following extract is from the third Chap- 
ter of Manu :* 
ms From month to month, on the dark day of the moon, let 
Extracts from 24 twice-born man having finished the daily 
gnu. sacrament of the pitris, and while fire is still 
blazing, perform the solemn Sraddha in honour of his ancestors. | 
“At the Sraddha of the gods he may entertain two Brah- 
manas; at that of his father, paternal grandfather, and great 
grandfather, three; or one i at that of the go iy one pel 


Institute of Manu. 












eh who has gone through Ae Rik or anus or S sit . 
that man whose oblation has been eaten, after r 
honours, by any one of those three Brahmans, » | 
constantly satisfied as» high as the seventh | 
sixth degree). ; 
“The divine manes are always pleas 7 
empty gladés, on the banks of rivers, aida 
“ à Manu, lII, 122 ; ILI, 125; 11, 145—140, 
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“ Having walked in order from east to south and thrown 
into the fire all the ingredients of his oblation, let the sacrificer 
sprinkle water on the ground with his right hand. From the 
remainder of the clarified butter, after having formed three 
balls of rice, let him offer them with fixed attention, in the 
same manner as the water, his face being turned to the south. 

“Then haying offered those balls, after due ceremonies 
and with an attentive mind (to the manes of his father, his 
paternal grandfather, and great grandfather), let him wipe the 
same hand with the roots of kusa, which he had before used, 
for the sake of his paternal ancestors in the fourth, fifth, and 
sixth degrees, who are the partakers of the rice and clarified 
butter thus wiped off.’ ER 

“If his father be alive, let him offer the Sraddha to his 
ancestors in tbree higher degrees. Should his father be dead, 
and his grandfather living, let him, in celebrating the name of 
his father (that is, in performing obsequies to him), celebrate 
also his paternal great great grandfather.” 

“Before the obsequies to ancestors as far as the sixth 
degree, they must be performed to a Brahmana recently 
deceased ; but the performer of them must in that case give the 
Sraddha without the ceremony to the gods, and offer only one 
round cake (and these obsequies for a single ancestor should be 
annually performed on the day of his death). 

“When, afterwards, the obsequies to ancestors as far as 
the sixth degree, including him, are performed according. to 
law, then must the offering of cakes be made by the descendants 
in the manner before ordained (for the monthly ceremonies). 

“A housholder (unable to give a monthly repast) may 
perform obsequies here below, according to sacred ordinance, 
only thrice a yaon in the seasons of winter, and summer, and 
during the rains.” 

Mann, «11, 207; IU, 214—215 ; III, 116 ; TIT, 220—221." 


1 Manu, III, 116. . ; a 
a Thid., ITI, 220—221, ae eds are: 
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It will be observed that Manu has added three more 
h ancestors to the list of the immediate three ; 
According to f > 
Manu six genera- Or, in other words, the father, the grandfather 
tions of ancestors 
entitled toobseqnial and the great grandfather of the great grand- 
offerings. 5 5 < 
father of the sacrificer are, according to him, 
also entitled to obsequial offerings. Six generations of ancestors 
form, in this manner, a community of progenitors whose names 
must be celebrated, and to whom a tribute of respect 
must be paid, by their descendants, at least thrice every 
year. 
A distinction, however, is made between the three 
a Risk immediate ancestors and the three beyond them. 
Pindas being ae 
oroi to the frst The solemn Srāddhas are tobe performed in 
t ; 
ie honour only of the former, and the pindas or 
balls of food are to be offered only to them. ° The latter are 
not entitled to pindas, but to what may be called the crumbs 
e" ARMOR cor filings of pindas. They are partakers only 


pindas ` to the last of the divided oblations of the rice and clarified 
e. 


ay butter wiped off from the hand with the roots 

of kusa grass. These three ancestors are the saka sho 
modern Digests of Hindu Law. “ana 

Manu, however, does not stop here. In thec 

Seve more gene. ing of impurity caused by the der 


rations added by relative, he pare of anona SS 
pami 
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entitled to libations” p inana t elor and o ex 
of water ; 
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equal oblation of water,” may also include all persons, whose 
“ births and family names are no longer known ” 

Manu has thus provided for the Sraāddhas of all the pater- 
Be St nal ancestors, but the maternal ancestors do 
AKA naun ANANG not yet come in for a share of the Sraddha. 
Draven Up to this time, the paternal relationship alone 
was honoured, and the kinsmen through the mother had no place 
in the family sanctum. By including all the paternal ancestors, 
even. those “‘ whose births and family names are no longer 
known,” Manu had reached the limits of the agnatic family, 
and no new member could find any entrance into this group, 
large as it is. 
It seemed}; however, to Yajnavalkya and his followers, that 
this was a clear case of injustice to our kins- 
Ciba Hey pn Ka men through the mother, and they laid down 
nt es PE fi! ^ the rule that the three immediate maternal 
ancestors are also entitled to pindas from the 
sons of their daughters. “After funeral obsequies,” says 
Yajnavalkya, “have been duly performed, in honour of paternal 
ancestors, balls of food should also be offered to the maternal 
ancestors.” ° This Yajnavalkya must not be confounded with 
the inspired sage of the Vedic-age. This was.only his name- 
sake. It is probable that our author incorporated in his 
treatise the teachings of the Vedic writer, but the latter must 
not be confounded with the former. Yiajnavalkya, the law- 
giver, probably promulgated his Code towards the middle of 
_ the second century after Christ.’ 
Pee iin _ To sum up. 
( The Rig-Veda enjoined WA offerings to the Sheree of 
dened ancestors, and the White Yaju distinctly hinted that, i in 
adoring the. progenitors in general, our three immediate ancestors 


should also be Remembered Gautama and Apastemin laid itdown 
= ej) Manni Ougpe V gO: 5 posi WEH s] ° es ait 
2 Yaj., I, 242. i : 
‘3 See Ramachandra vs, y yakiti 
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that the three immediate ancestors had a right to funeral 
oblations from their descendants, and defined the degrees of 
relationship within which the competence to perform the S7a@ddha 
ceremonies should be confined. Manu commanded that not 
only the father, the grandfather, and the great grandfather are 
entitled to obsequial offerings, but the three ancestors beyond 
them should also partake of butter and rice from the hands of 
their successive children of children’s children. Even the more 
remote ancestors were not forgotten. If their birth and family 


names be unknown, balls of funeral cakes cannot be presented 
to them, but libations of pure water should be given in their 
honour, that they too from whom we may have derived the least 
particle of blood, may be satisfied that*they live in the minds of 
— posterity, and are gratefully remembered as the first progenitors 






a> of the family. Yajnavalkya, the lawgiver, pointed out that the 

mater nal ancestors are equally entitled like the paternal ances- 

a tors to acts of adoration in the shape of Sraddhas, and the 

impulse given by him gained accelerated strength in subsequent 
ses, and created that elaborate system of funeral ceremonies, 
which has guided, and is still moulding, in spite of foreign 
influences, the national character. 

We will analyse now the term Sraddha, and attempt to 
discover the original idea imbedded in this 
word. The word is immediately derived from 
Sraddha, faith, devotion, veneration. The word Svdaddha, there- 

ere een fore, means an act prompted by faith or vener- 
term. ation. Now the word Svaddhd is derived from 
two Sanskrit roots: srut, truth, and dha, to hold. It signifies, 
accordingly, the holding of, or belief in, truth. 

Yraddha means This is the literal signification of the word, and 


“ ledge of 
kan of the it is easy to perceive from this how it came 


‘ttribntes of the 
see oe inspiring mean “ veneration ” for our superior si 


respect, followed by by ledge of truth—knowledge of the sal 
of a superior per NEE, us wit 
; Pa 


J Sraddha. 
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of respect, and an act of adoration to genuine worth becomes 
an imperative duty to society. The feeling of respect we enter- 
tain towards the objects of devotion leads us to perform acts 
which may give a visible expression to our emotions, and various 
expedients are resorted to for accomplishing the object aimed 
at. Men in all ages have testified their deep sense of respect for 
a holy man even at the cost of their lives. Gratitude towards 
those by whom we are benefited naturally disposes us to honour 
our benefactors. The bond which unites us to our fathers and 
grandfathers, gives rise to feelings of affection, gratitude, and 
respect. In the case of our immediate ancestors, gratitude and 
respect are secondary feelings, it is true; but when influenc- 
ed by the irresistible spell of love and aftection, these feel- 
ings prove an inexhaustible source of joy and happiness. 
The love wê feel for our father and grandfather, the 
gratitude we owe them, and the respect we entertain for 
them, prompt us to honour their memory when dead; 
and the act of remembrance takes the form of a solemn 
offering to the manes of our ancestors. The idea that the 
spirits of our parents hover round us, and are gratified 
by our acts of devotion, takes strong possession of the 
human mind, when unenlightened by the spirit of divine 
philosophy. But love and devotion bear no analysis as to their 
nature, and spurn at the hard realities which would dissolve 
the charm. We long to show to the spirits of our ancestors 

Emblematic that they live in our memory ; we realise their 
Guuracter of the embodied existence by the mind’s eye, and 
ee forgetful of the surrounding world, we become 
conscious for a moment of their actual presence, and in 
_the exuberance of our feelings we offer them food and 
water to allay their hunger and thirst. This is Sréddha, 
the tribute of respect paid to the memory of our ances- 
tors, the fool offered to the manes, the solemn feast of 
‘the dead. = na | pe 


s 





48 THE HINDU LAW OF INHERITANCE 


I said before, that ancestor-worship had its origin in the 
3 = 
wilds of Central Asla, and that the Greeks and 
Worship of ances- | 
tors due to the feel. the Romans and the Teutonic nations carried 


ings of love and 


gratitude it with them to the countries towards the 


setting-sun, and that the followers of Ormzad 
and the worshippers of Brahma brought it with them to Iran, 
and the land of the five waters. But neither on the banks of 
the cool Cephisus, the ceruleau Tiber, or fabled Rhine, nor on 
the golden plains of Iran, did this solemn worship attain that 
_ stage of development, which it reached on the flowery slopes of 
the Snowy Range. Awed by the grandeur of the king of 
mountains, and captivated by the luxuriance of the surrounding 
plains, the Aryan Hindus, in the enthusiasm of their hearts, 
poured forth to the Supreme Being those eloquent prayers 
which are embalmed in the most ancient record of the Aryan 
family; and, in the warmth of their gratitude, they did not 
forget that they owed it also to their ancestors to honour and 
remember them. Call it worship, or call it by any other name 
you please, it was nothing but the warm and spontaneous 
offering of love and gratitude to the authors of our being. | 
* Abundant evidence can be given of the fact that the 
Ry eg primitive society in ancient India consisted of 
theprimitivestateof patriarchal families. The story of Sunahsepha, 
society in india. g 2 a 
velated in the Aitareya Brahmana, and similar 
legends supply the evidence in question. The father of Sunah- 
sepha, in the exercise of his unquestioned parental authority, 
sold his son for a hundred head of cattle,to a prince, with the 
avowed object of his being offered up as a human sacrifice. No 
power on earth could rescue him from the grasp of the ink 
father, till divine interference was prayed for, and his 
at last saved by the united efforts of the gods. It i 
this that the power of the father in his 
which is ofe of the chief characteristics 
family. The most recent researc 
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primitive society in all countries consisted of these patriarchal 
families. 
The chief features of the patriarchal state of society are 
Itsprominent these: The eldest male parent—the eldest 
arez ascendant—is absolutely supreme in his 
household. His dominion extends to life and death, and is as 
unqualified over his children and their property as over his 
slaves.’ This patriarchal group consists of animate and inani- 
mate property, of wife, children, slaves, land, and goods, all 
held together in subjection to the despotic authority of ithe 
eldest male of the eldest ascending line, the father, the grand- 
father, or even more remote ancestor. The force which binds 
the group togéther is power. ‘Taking the conceptions whieh 
have their root in the family relation—what we call property, 
what we call marital right, what we call parental authority, 
says Sir Henry Maine, were all originally blended in the general 
‘conception of patriarchal power. The authority of the 
patriarch, or pater familias, is thus the element or germ out of 
which all permanent power of man over man has been gradually 
developed.’ 
The joint undivided family springs universally out of the 
patriarchal family, a group of natural or adap- 
family. omh at tive descendants held together by their subjec- 
the Patriarchal aya” tion to the eldest living ascendant, father, 
grandfather, or great grandfather. Whatever 
may be the formal prescriptions of law, the head of sucha 
group is always in practice despotic, and he is the object of.a 
respect, if not of an affection, which is probably seated deeper 
than any positive institution. But in the more extensive 
assemblage of kinsmen, which constitutes the joint family, 
the eldest male of the eldest line is never the parent of 
all the members, and not necessarily the first in age among 
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them. The sense of patriarchal right never dies out in such 
groups. 
The Sraddha rites originated in that state of society, when 
all its different elements had coalesced, and had 
ie hare formed a hard compact mass. The different 
eani I social groups, called families, were sharply 
defined, and stood out like solid rocks imper- 
vious to external influences. They were the units of a social 
organism, which grew with their growth. Individuals had no 
separate existence apart from their families. They moved and 
had their being within their families, but outside this charmed 
circle their existence was not recognised by society. They 
were like the component parts of a chemical cofnbination, which 
by their intimate union produce the compound, but which, 
when the combination is once formed, cannot*again be easily 
separated from each other. The family was joint and un- 
=a divided; the joint and undivided action of the individual 
members kept up its life, and when its members ceased to work 
for the common benefit, its corporate life became extinct; but 
with its extinction, the individuals also composing the family 
lost their power and usefulness, and became mere nonentities 
in the social organism. The Greek fable of “the belly and the 
members of the body” points a moral of no ordinary signifi- 
cance. The force of the solid truth that “ Union is strength,” 
“was fully realised by the patriarchs of aucient society. The 
ee of a eed famiy are fully ga - th 













live together, within the same fom abo 
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The theory of the joint family 


KENE 


Ba rE EN, members must for 
family system. ° 4] their exertions | 


1 Maine’s Early Institutions, 116, 910, É 13 





ORIGIN AND GROWDEH OF ANCESTOR-WORSHIP 5 il 


common good. Personal comforts, personal inclinations, 
: personal feelings, and personal hopes and 

Subordination of : 4 a e y 
the private to tho aspirations must be sacrificed in the service of 


CoOomimnol vood. 


= 


the joint family. Individual will, and in- 
dividual freedom of action, must be curbed to promote the 
interest of the united body. All the members of this corporate 
body must become like the inanimate kings and queens on the 
chessboard, and be guided in all their actions by one moving 
power. 

The Hindu joint family, as it has always been constituted, 
“is really a body of kinsmen, the natural and adopted descen- 
dants of a known ancestor. Consanguinity knits all the members 
together. It is’ an actual bond of union, and in no respect a 
sentimental one”. All the members are joint in food, in estate, 
and in worshrp. ‘ According to a true notion of a joint un- 
divided Hindu family,” said the Privy Council, “no member of 
the family, while it remains undivided, can predicate of the joint 
undivided property that he, that particular member, has a certain 
definite share. The proceeds of the undivided property must be 
brought into the common chest or purse, and then dealt with 
according to the modes of enjoyment of an undivided family.” * 
This however is strictly true only in regard to the coparcenary 
property in a joint Mitakshara family; for, in a Dayabhaga 
family, the joint property is held in quasi severalty each of the 
co-sharers having a distinct specific share. 


The ancient organisation of society reached its culminating 


tf point when it established within its bosom 
individual eman- 2 
cipation from the these social groups, capable of self-government, 
family thraldom è . a a 
with the progress of and capable of withstanding, in time of need, all 
oe external aggression. But as civilisation advanc- 


ed, and the progress of the country was marked in different 


directions, the barriers between the different sections of the 


community became gradually removed, and comniunism began 
1 Appovier vs. Rama Subba Aiyan, 11 M. I, A., 75 (89—90). A a 
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to lose ground. Individuality awoke from its sleep of ages, aud 
showed signs of renewed life. There were strong symptoms of 


individuality asserting its independence, and breaking away 
from the bonds, which held it so long enthralled. Curses and 
anathemas were of no avail, and the veteran philosophers of 
Hindu society living upon the traditions of the past, expended 
the fire of their eloquence in vain to punish social recusancy, 
and to bring back within the deserted fold those who had 
already left their protection. The spirit of progress was 
guiding men’s thoughts and feelings with its magic wand, and 
the sacred traditions all gave way before the irresistible power 
of individuality. It was the eve of a great revolution, and 
Hindu society, with all its compact social groups} which were so 
long thought impregnable, was threatened with destruction. 
The causes which led to the disengagement of the individ- 
ual from the compact group of his family are not tar to seek. 
aka BAE tes Three powerful disintegrating influences were 
coupar at work, viz.: intercourse with people outside 
the family group; the growth of philosophical theories ; and 
last, but not least, religion. 
Towards the end of the Brahmana period, civilisation must 
have made considerable progress in ancient 
ae Pena ar India. The whole system of social organisation 
a AL of family was fully developed, and the distinction of 
caste was fully established. The Hindus of 
that age were a manufacturing people, and, what is more 
remarkable, they were a maritime and a mercantile people.’ 
A brisk trade was carried on not only between the different 
biota aay provinces of India, but also with China and 
commerce. the other neighbouring countries. Even the 
Rig-Veda speaks of merchants, covetous of gain, crowding the 
ocean on a voyage, ie gives a wami deseription of a naval 
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expedition against a foreign island frustrated by a shipwreck.’ 
It is quite clear, therefore, that, even in that early age, the 

A Hindus were quite familiar with the ocean and 
pe aes the neighbouring countries which could be 
reached only in vessels sailing over the ocean. Distant expedi- 
tions on land were also undertaken at this time. ‘Che essential 
| | condition of the Rajastya, or the royal sacrifice, 
pes fone co was, that the performer must be acknowledged 
as the universal monarch. ‘There were princes and chiefs in 
different parts of the continent who did not easily yield allegi- 
ance, and it was necessary to send expeditions to force their 
obedience. In horse-sacrifices, also, an army always accom- 
panied the hors®, which roamed at will. Those who opposed 
the progress of the animal must at once be subdued. 
All these -facts show that the people were accustomed to 
travel and leave the conservative family associa- 
foes hanes tions behind. In distant journeys, in dwelling 
spe ndeuce ef among strange people, one is constantly thrown 
on his own resources, and the idea that he is a 
free agent, that he is independent of the compact assemblage 
known as his family, becomes deep-rooted in his mind. He 
sees that, among other nations, persons living apart from their 
families are happy and contented, and he is naturally led to 
believe that he too, if he lived separate, would be free from the 
despotism of his chief, and would be able to gratify his desires 
and fulfil his hopes and aspirations in a far greater degree than 
if he dwelt with his family. Discontentment has been said to 
be one of the chief instruments of progress ; be that as it may, 
discontentment, no doubt, was the first cause which led to the 
disintegration of the joint family in India. 
The second cause was the growth of certain philosophical 
2 Growth of theories, which attempted to prove the utter 
philosophy.  gworthlessness of the trammels of existence in the 
1 Ibid., L, 8, 1, 4. pa Pete 
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shape of worldly connections. These theories must have come into 
existence when the first breach was made in the compact family, 
when the individual member of the family felt that a separate 
existence was preferable to joint undivided existence. The 
first step was the institution of the orders or stages of life. 
'Fhis institution allowed an individual member of the family, 
when he arrived at mature age, to retire from the world, 
abandoning active life, and giving up his cares 

een on and anxieties about the interest of his family, 
Haunts Creed of Which hitherto engrossed all his attention. 
The idea of self, of aham or ego, as distinct 

from its surroundings, then gradually gained ground, and it 
had its most distinct expression in the famous proposition aham 
Bramha. I am a free agent, the self in me is a spark of the 
divine essence. I am distinct from those wha surround me. 
The notion that aham, or ego, with all its accidents and limita- 
tions, must be preferred to everything which interfered in any 
way with the full development of individuality, became in no 
long time an article of the social creed. Itis true that it is not 
exactly like the well-known Roman maxim that “all men are 
equal,” but if its nature be closely examined, it will be seen 

that it produces the same social results as the other, Once the 
truth was established that aham, or ego, or self, was distinct 
from all its accidents—from the family relations Wid, 
reverence for the hallowed family associations would b 
ened, and steps would soon be taken to er 
happiness and personal comforts. — This fe 
cause, therefore, which — tended to distu 
power of the joint pins: $ 
members. ae Jj 
“The third cause, which ) 
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was the influence of religion. The conviction 
Ng A nt of responsibility after death, of direct rewards 
death for acts done and punishments in another world, “the con- 

ception of the individual, who was to suffer 
separately, and enjoy separately, was necessarily realised with 
extreme distinctness; ” and it is not surprising to find that, in 
the struggle between communism and individuality, with this 
religious conviction in the background, communism had. to 
make considerable concessions to individual rights.” To the 
same influence we owe those injunctions in the Smritis ° which 
declare that there is greater spiritual merit in partition (after 
the demise of the parents). 

How to Harmonise the corporate family existence with 

Yriddha ceremo. the heterogeneous phenomena of individuality 
pia Rees ees was a problem which presented itself to the 
ea the facie me sages of antiquity for solution. The Sraddha 
supebman yi rites were happily hit upon, and there was 
again harmony in Hindu society. 

By the institution of the Sraddha ceremonies, a concession 
was made to the claims of individuality, and it had the 
effect of saving Hindu society from threatened dissolution. 
By this compromise the dignity of the individual was main- 
tained, and his: grievances, real or supposed, were removed 
without injury to the corporate existence of the family. By 
the institution of the Sraddha rites, the indubitable title of 
the individual member to the love and gratitude of his children 
received social sanction, individuality was gratified, and 
Hindu society moved again in its usual course. Living 
in the midst of the joint family, the individual member 
could not indulge in the luxury of loving and being 
loved by his own children. The love he bore towards 


them was habitually Wek and Ng outward expression 
s Sei ee 


1 Maine's Barly Top ittubions. | MENE 
2 See Gautama, XXVIII, 4; Manu, IN, 111; Vysain Day, HT, 1, 8. ‘Fea or i 
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of the inner feelings was condemned as unworthy of a 
member of the sacred institution of social communism. 
Fihal affection and parental love must be totally eradicated, 
and all outward manifestations must be entirely controlled 
and replaced by the tyrannous regard for the all-absorbing 
interest of the joint family. So long as a man was alive 
and his children lived before his eyes, and he could watch 
over their welfare, if not outwardly, at least in his heart of 
hearts—this in itself was a source of happiness, and it mattered 
not whether he gave outward expression to his affection, or the 
children to their love, gratitude, and respect, during his lifetime. 
He was conscious, at least so long as he lived, of loving and of 
being loved, and it consoled him in a measure for his want of 
independence and liberty of action. But to be forgotten after 
death, to be denied the privilege of living in the hearts of his 
descendants, was a real hardship, and it was not unnatural that 
he should rebel against social authority, and claim his right to 
receive a tribute of respect from those he most loved —from 
those whose expression of gratitude and respect would gratify 
him most. When he left the world, and was gathered to his 
fathers, his children should perform his funeral obsequies, and 
mourn for their irreparable loss. On the anniversary of his 
death, again, every year, his children should pay a tribute of 
respect to his memory, and give alms to the poor, and make 
offerings to the deserving. On occasions of rejoicing, | when 
every heart in the ‘family was filled with joy, it was not 
unnatural that the departed father should claim a portion 
of the prevailing happiness, and should be ho o Sam 
remembered in the midst of the festivities. On 
All Souls’ day of Gay of the Hindus, when | tumn 
the Hindus. gayest attire; “when the ‘winds b 
the rivers flowed sweet; ip the belies vas SW 
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sweet, and the soil of the earth was sweet,’’* the children of 
the deceased naturally longed to approach ne spirit of their 
beloved father, and their father’s father, with offerings which 
would be acceptable to them. This is Parvana Srāddha, the 
very corner-stone, as it were, of the Hindu Law of Inheritance. 

The original motive and the social necessity which dictated 
Sabie FAA A the Sraddha rites have all been forgotten in 
Religious) sanction the course of ages, and we saw that even in the 
age of Apastamba* a supernatural origin was 
ascribed to it. Social institutions never become deep-rooted in 
India unless they receive religious sanction, and unless religion 
invests them with a divine halo. 

The vocation of social philosophy is finished the moment 
religion steps in, and human eyes dare not pry into mysteries 
which have been declared by high authorities to be “ unknown 
and unknowable”. That social institutions are the products of 
social wants, and that they grow and are not made, is seldom 
taken into consideration; they soon become petrified by the 
irresistible action of religious influences, and acquire the strength 
of an obdurate mass of solidified rocks. The Sraddha rites 
have gone through this process, and religious accretions have 
gathered round them, and religious motives have been freely 
attributed to them. 

The popular notions concerning these ceremonies are based 
upon religious teachings, and it can be easily inferred that the 
obsequial rites are made largely to partake of the supernatural 
element. The spirits of departed ancestors will find no rest, 
but will for ever roam in the region inhabited by the ghosts of 
wicked men, unless Sraddha rites are performed for them. 
They sometimes take up their abode on house tops and on the 
branches of tall trees, and annoy their living kinsmen in every 
possible way, till ie papred: a agan. in the Sastras, are 
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offered to them in the holy shrine—in the presence of the great 
chastiser and saviour of wicked spirits—Gadadhara at Gaya. 
Funeral rites are of three descriptions—the initiatory, 


„~ Obsequial rites intermediate, and the final. 
classified. 


The first are those which are observed from the burning 
of the corpse to the touching of holy water, 
weapons, etc., and the cessation of impurity 
caused by the death of a kinsman. 

The intermediate ceremonies are the Sraddhas which are 
performed during the first year after death, 
including the Sapindikarana, or the rites on 


1. Initiatory. 


2. Intermediate. 


the first anniversary of death. > 
The final rites are those which follow the Sapindikarana, 
ho F when the deceased is admitted amongst the 
` cinsive. 


ancestors of his race, and the ceremonies are 
thenceforth general or ancestral.’ 

The first set of funeral ceremonies are performed to effect 
Their end aa DY Means of oblations the re-embodying of the 
object : re-embodi- soul of the deceased after burning his corpse. 

ment of the soul. A x 
The intermediate rites are intended to raise his 
shade from this world, where it would else continue t ) wa 


Klas Eh in among gas and evil spirits, up to the “an- 
kesyenj cestral region,” and there deify bim; agit iy were 
among the manes of departed ancestors. i | 

“Association with Sraddha should be offer d 
pa kaga the day after mournin 
Srāddhas singly to the deceased in 
similar PER ae be pe 
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deceased to heaven. When the intermediate ceremonies are 
finished, the deceased, as we observed before, takes his proper 
place in the ancestral region of eternal bliss among his ancestors, 
and is for ever free from the woe, misery, and evils, incident to 
human nature. Those, however, who sought in this world the 
path of “emancipation,” called moksha, and were free from 
“ the bondage of works,” attained “ eternal beatitude,” and were 
for ever absorbed into the essence of the 
Supreme Soul. The “ancestral region” was 
never meant for them; they attained a sphere of their own 
where there was neither happiness nor woe, anxiety nor desires. 

Dwellers in “an. Lhe residents of the “ancestral region,” un- 
ae Be cambios elike these blessed spirits, were constantly 
pilas, dependent upon the pindas, or balls of food, 
offered by their descendants, and if the line of their dh 
failed, they had no longer the power of enjoying happiness, but 
were woe-stricken, and lost the happy abode. To guard against 
such disastrous results, men, when alive, adopt, on failure of 

Woes eles to issue of their own body, the sons of near kins- 
adong: men, with the object of continuing their line of 
progeny, so that there may be an interminable succession of 
pindas, which the ancestors may live upon, till the time allotted 
to them in the “ancestral region ” is finished. 

The acts, good or bad, which the pitris performed in this 

O e e world, during their lifetime, determine their 
in the “ancestralre- period of sojourn in the ancestral seat, and at 
gion” determined - a she 
by good or bad deeds the end of this period, they are born again into 
pl Ae this world, and the circle of existence rolls on, 
till it can no longer be followed by the eye of reason. 

The prevailing ideas regarding the “ ancestral region ” and 

Popular notion re- the pitris; its residents, are worthy of notice. 
garding the “pitris” The pitris, we repeat, are a race of divine 
beings, inhabiting celestial regions of their own, and receiving 


1 Nirnaya Sindhu, Tages. p. 511. Asiatic Researches, Vol. VII. 
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into their society the spirits of those mortals for whom the rite 
of fellowship in obsequial cakes has been duly performed. ‘The 
pitris collectively, therefore, include a man’s ancestors ; but the 
principal members of this order of beings are of a different 
nature and origin. According to Manu, they were the sons 
of Marichi, Atri, Angiras, and the other Rishis or saints 
produced by Manu, the son of Brahma, and from them 
issued the gods, demons, and men. The Puranas divide the 
pitris into seven classes, three of these are without form, or 
are composed of intellectual, not material substance, and are 
able to assume what forms they please. The other four 
classes are corporeal. The world in which the pitris reside is 
called pitri-loka, or ancestral region, which is 
sometimes supposed to be tlie lunar sphere. 
According to the Puranas, however, it is below the heaven of 
1 . The time at which the pitris are to be worshipped, the 
libations which they are to receive, the benefit which they 
derive from them, and the boons which they confer on the 
worshipper, are all minutely described in the Puranas, to which 
the curious, and historical inquirers may be referred for further 
information on these interesting points.’ 
It follows from all that we have said before that the 
Sradaha rites Performance of the Sraddha rites is the bounden 
from the essential duty of the sons and kinsmen of the decease ed. 
elements in the reli- 
gious andlegalcodes Religion enjoins it, morality approves of w and 
SARN the sacred laws of the country give t their most 
solemn sanction to it, and prescribe a severe peng he 
shape of loss of inheritance, in case of omiss ; ion 
These Sraddha rites, accordingly, form an essential part í = 
religious, moral, social, and legal codes la clear | 


and ““pitri-loka.” 
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LECTURE III 


NATURE OF SRADDHA RITES. PERSONS 
COMPETENT TO PERFORM THESE RITES 


Times for worship—Yajnavalkya’s opinion—Vishaupurana—Neglect to give offerings to 
the manes an unpardonable sin—S'raddhas classified: 1. Nitya—2. Kamya—3. 
Gosthi—4. Suddhi—5. Karmanga—6. Daiva—7. Yatra—8. Pushti—9. Vriddhi 
—10. Naimityiką— 11. Sapindikarana—l2. Parvana—Rites essentially the same— 
Difference in details of procedure—Not of importance from a legal point of view— 
Vriddbi Sraddha described—Occasions of its performance—Procedure—lIts other 
names—Abhyudayika— Nandimukha—Ekoddhishta S’raddha—Described in the Vishnu- 
purana—lIts historical interest—Sapindikarana—aAs described in the Vishnupurana— 
Its effects: the union and fellowship of the deceased with his immediate ancestors— 
Prayers offered up at Suapisdikarana—Parvana Sraddha—Procedure described— 
Invocation of gods—Invitation of the manes—Welcome offerings—Oblation to fire, and 
the Moon—Consecration of the residue-—-Offerings of funeral cakes to the three paternal 
and maternal ancestors—Homage paid to remoter ancestors—Libations of water— 
Disposal of cakes—Dismissal of the manes—Circumambulation—Songs of the pitris— 
Oblations occasionally offered to the wives of the paternal and maternal ancestors— 
Competency of persons to offer oblations determined by fixed rules—Ineflicacy of 
offerings made by blood-relations in contravention cf the rules—Rules taken from 
Vishnupurana—Dictum as to competency of daughter's grandson not followed— 
Paramount authority of the Mitakshara—Dharma Sindhu Sara on the order of 
succession of blood-relations entitled to perform sraddha—Son—Eldest to the exclusion 
of others—Sons separately—Younger son—Adopted son—Grandson and great 
grandsou— Widow (in case of deceased being a male)—-Co-wife’s son, and then hus- 
band (in case of deceased being a female)—Daughter—Danghter’s son—U terine 
brother—Half-brother—Brother’s son—Father, mother, daughter-in-law, sister— 
Sister's son—Father’s brother, his son, and other sapindas—Samanodakas—Kinsmen 
of the same gotra—Maternal relatives—Father’s and mother’s sister’s son—Father’s 
bandhus—Mother’s bandhas—Disciple—Son-in-law—Friend—Any person taking the 
property (in case of the deceased being a Brahmin)—Natural father of an adopted son 
entitled to pinda—Rules for Sraddha of a deceased female—Initiatory funeral rites obli- 
gatory—Intermediate ones optional—Fiual ones compulsory on the inheritor of property 
—Final rites for a women performed only on the anniversary of her death— Rules for 
Mithila school—In case of females—Bengal School—Rules for Bombay school taken 
from Nirnaya Sindhu—Persons entitled to pindas cat Nirnaya pina Pindas 
offerable by females to certain specified persons « 
promiscuously by*kinsmen—Persons entitled to pindas have a ñght to lib 
Remote ancestors epee’ to libations eens nates eee 
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proximity of kinship—Effects of impurity—Importance of the rules—Gautama— 
Suddhi Tatwa (Mithila school)—Sriddha ceremonies serve as a key to the Hindu Law 
of Tnheritance—Spiritual benefit the criterion of the right of inheritance—The princi- 
ple strictly true in the case of the Bengal school. 


Ler us examine to-day the nature of the Sraddha ceremonies, 

Times for wor. 2Nd enquire who are those privileged persons 
nes that are competent to present the exequial 
cakes to their deceased kinsmen. 

You must know first of all that the manes cannot be wor- 
shipped at all times of the year. There are appointed periods 
during which alone offerings can be presented to them. The 
seasons proper for such worship have been defined with a 
minuteness and precision, which show the extreme solicitude of 
the Hindus in all matters relating to the last aet of duty which 
they owe to their ancestors. Yajnavalkya* mentions the follow- 
ing seasons as sacred to Sraddhas performed in honour of 
ancestors collectively: | 

1. The day of the new moon, when the sun and moon are 
in conjunction. 

2. The eighth lunar day of the dark half of a month. h 

According to Raghunandana, the standard authority = 
ceremonial matters in the Bengal school, there are ee 
such sacred days in the calendar—in the months of A grah sayana, 
Magha, and Phalguna. According to the Mitakshara, h ARETE: 
there are four such days in the course of the yea i! nere being 
one on the eighth of the moon’s wane in each of t > f 
months. ora 

seed Any auspicious occasion, as the kh 1 
marr iage of a daughter. À i 
A The dark ee of E tho, ted 
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pam 


7. When he reaches the equinoctial line. 

8. When the moon reaches the seventeenth division 6f her 
path, technically known as vyatipata. 

9. When the moon is in magha, the 10th lunar asterism, 
and the sun in hasta, the 13th lunar mansion. 

With reference to this particular period, Manu says: “ What- 
ever pure food, mixed with honey, a man offers to the manes on 
the thirteenth day of the moon, in the season of rain, and under 
the lunar asterism magha, has a ceaseless duration.”* The 
offerings on this occasion must have been considered to be 
particularly efficacious, for the oblations given on this occasion 
sustained and refreshed the pitris through the countless ages of 
eternity. : 

10. Eclipses of the sun and moon. 

Yajnavalkya adds, that the ancestral offerings are not to 
TEGEN be limited to these occasions alone, but when- 
opnom ever the heart yearns for a meeting with our 
ancestors—whenever we feel prompted by gratitude and affec- 
tion to make offerings to the spirits of our parents and kinsmen 
—whenever good and wise men honour our residence with a 
visit, and we have the: means by which we can accomplish our 
earnest desire—Sräddhas should be performed without hesita- 
tion in honour of those who were honoured during life, and whose 
shades ever look took to us for spiritual food and nourishment. 

The following passages, quoted from Vishnupurana, deter- 
mining the proper seasons during which ances- 
tral Sraddhas should be performed, may be 
read with interest. They embody the remarks made by Yajna- 
valkya, and give additional information on this subject. 

“ Whenever a householder finds that any notable circum- 


Vishnupurana. 


2 * mi . . ° 1 
stance has occurred, or a distinguished guest has arrived, on _ 
which account ancestral ceremonies are appropriate, he should | 
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celebrate them. He should offer a voluntary sacrifice upon any 
atmospheric portent, at the equinoctial and solstitial periods, 
at eclipses of the sun and moon, on the sun’s entrance into a 
zodiacal sign, upon unpropitious aspects of the planets and 
asterisms, on dreaming unlucky dreams, and on eating the grain 
of the year’s harvest. The third lunar day of the month of 
Vaisakha (April-May), and the ninth of Kartika (October- 
November), in the light fortnight, the 15th of Nabha (July- 
August), and the 15th of Magha (January-February) in the 
dark fortnight, are called by ancient teachers the anniversaries 
of the first day of a yuga, and are esteemed most sacred. On 
these days water mixed with sesamum seeds should be regularly 
presented to the progenitors of mankind; as‘well as on every 
solar and lunar eclipse; on the eighth lIunations of the dark 
fortnights of Agrahayana, Magha, and Phalguna (December— 
February); on the two days commencing the solstices, when 
the nights and days alternately begin to diminish ; on those days 
which are the anniversaries of the beginning of the manvantaras 
(or reign of Manus); when the sun is in the path of the Ram ;, 
and on all occurrences of meteoric phenomena.” >  — 
There are thus, the wise have calcylated, ninety-sin * differ- 
eee ae a ae in the course of the year, when ; 
offerings to the an be honoured | ‘col 
manes an unpardon- when the debt of filial 


able sin. 
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writers on sacred law, of even greater importance than the 
offerings due to the gods." There is a common saying among 
us that a man may be pardoned for neglecting all his social 
duties, but he is for ever cursed if he fails to perform the 
funeral obsequies of his parents, and to present them with the 
offerings due to them. The feeling may be condemned by the 
utilitarian matter-of-fact philosophers of the present day, but 
it will ever continue to be honoured by the priests of “ humanity ” 
in all ages and countries. 
ibrar igs a There are twelve classes of Sraddhas.* They 
fogs are as follows: 
l. The Nitya, or constant. These are daily offerings of 
1. Nitya. *food or water to the manes in general. The 
three immediate ancestors with their wives have also a share in 
the offerings given. This is one of the five great sacraments 
which must be performed day by day. 
2. The Kamya, or voluntary, performed for the accom- 


2. Kamya, plishment of a special design. 
5. The Goshthi, for the advantage of a number of learned 
3. Goshthi. persons, or of an assembly of Brahmans, invited 


for the purpose. 
4. The Suddhi, or purificatory ; one performed to purify, 
4. Snddhi, a person from some defilement ;—an expiatory 
Sraddha. 
5. The Narmanga; “one forming part of the initiatory 
6, Karmanga ceremonies, observed at conception, birth, tonsure, 
ete. This is preparatory to the celebration of any solemn rite, 
and is considered as a part of such rite. 
6. The Daiva; to which the gods are invited, and which is 


6. Daiva held in honour of deities. 
7. The Yatra Sraddha; held by a person previous to the 
7. Yatra, undertaking of a distant journey. 


1 Manu, 117,208, ° ` BA 
2 Nirnaya Sindhu, 308; Vishnu Purana, 314 ; Cole. Mis. Essays, Vol. IT, 196, 
5 > 
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8. The Pushti Sraddha; one performed to promote health 
8. Pushti. and wealth. 
9. The Vvriddhi, or festive Sraddha, held on oceasions of 
9. Vriddhi. rejoicing. 
10. The Naimityika, or occasional; the ceremonies in honour 
10. Naimityika. of a kinsman recently deceased. It is known 
by the name of Hkoddishta, which term is also applied to the 
Sraddha rites held on the anniversary of the death of a person.’ 


h] Y kd J- ja rh A » wen . 
These Skak: 11. The Sapimdikarama, or the first anni- 
karens: versary Sraddha.” 
12. Parvana. 12. The Parvana, or ancestral Sraddha.* 


1 The first sixteen funeral repasts taking place after the ten days immediately succeed- 
ing the day of death (?), as well as that on the anniversary of such dgy, are Ekoddishta. On 
these occasions, the following articles are first presented in honour of the deceased—raw 
rice, liquid butter, honey. barley, soaked peas, fruit, water, frankincense, white flowers, 
kusa grass, a lamp, sandal-wood, betel, cloth, a thread, and water for the feet. The obla- 
tion of the faneral cake then takes place.—Suth. Dattaka Mimansa, Seg. IV, 74, note, 


2“The ceremony of Sapindikarana, or rite of associating the deceased with the manes 
of departed ancestors. It should strictly take place on the (first) anniversary of the day of 
death, but is more usually performed at the funeral repast of the thirteenth day from the 
decease (?). Previous to its performance, the deceased is not denominated a pitri, or de- 
parted ancestor. This rite consists in the following ceremonials: Four vessels called 
“puti, each of two leaves, are prepared. These are filled with water for the feet, scented 
wood, flowers, sesamnm seed, and consecrated severally to the deceased and three nearest 
departed ancestors on the father’s side. The contents of that consecrated to the deceased, 
with the exception of a small part, is poured out in equal portions into the other three, 
with recitation of the two prayers commencing ““ Ye samana,” ete. Then the observances 
of the Ekoddishta and Parvana rites, with the variations necessary, take place, the same 
pray rs being recited;—that is, those of the former rite are performed in honour of the 
aed, and those of the latter in honour of the three ancestors above mentioned. Of the - 
ae Pineal cakes which would be thus offered severally to the deceased and the three ances- 
tors in question, that consecrated to the deceased is divided iuto three parts, one of w 
admixed with each of the other three cakes. Itis from this thatthe ceremony takes i 
The portion of the contents of the “puti” consecrated to the deceased, which is 
for the purpose of being presented to deceased, ajaa the other article 
which is part of the Kkoddishta rite, required to be performed in his hon 
Dattaka Mimansa, Sec. VI, 35, note. 
3“ The Parvana, or double rite, consists in the same oblations ( 
and other ceremonials being celebrated on the death of the ; 
of the ancestors on the father’s Side, as well as those on the 
the articles mentioned above (in the description of ; n the ff s} 


to. each of the three nearest deceased male ancestors on the 
‘The oblations in honour of the ancestors on eithe Vis z 
offering. The term Visvadeva denotes a certain kee E 
ee so called is in their honour, and consists of slau 
shonld also be presented, both on igen oca 
he lord of the soil. i 
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The last four classes are considered to be the most solemn. 
All the others may be omitted, but these four must on no 
account be neglected by a faithful Hindu. 

All these different descriptions of Sraddha may, according 
to the Mitakshara, be reduced to two classes: Parvana, or 
ancestral; Ekoddishta, or individual.’ As all the exequial rites 
are intended either for ancestors in general, or for a single 
individual in particular, the classification of the Mitakshara is 
philosophically correct. Vridhi Sraddha, for example, is an 
ancestral or Parvana Sraddha; and Sapindikarana is individual. 
The daily funeral repast, and the festive repast, ete., are merely 
variations of the Parvana rite. 

We shall briefly describe the Sraddhas known as Vriddhi, 
Hkoddishta, and Sapindikarana; and give a fuller account of 
Parvana Sraddha, it being especially important from a legal 
point of view. In fact, a description of one class of Sraddhas 
will convey a clear idea of the ceremonies observed in all the 


denominated “ pitripaksha,’ as peculiarly set apart for the performance of rites in honour of 
ancestors; and particularly on the thirteenth of this month; on any day of Agrahiyana, 
previous to using the rice of the new crop; in Vatsakha, at the time when the grain ripens; 
in Ashara, for the rains: when the sun enters the constellation drdrd; on occasion of 
eclipses; and visiting places of pilgrimage.” —Suth. Dattaka Mimansa, Sec. IV, 72, note, 


“During the first half of the month of dswina, Parvana rites are celebrated, 
whereat the solemnities observed in honour of pateroal ancestors are observed also 
in honour of maternal. But it is ordained, that where the father may have died 
during this fortnight, on the anniversary of the day of his death, instead of the 
usual Ekoddishta. or rite dedicated to him alone, the same ceremoninls of a Parvana 
rite shall be performed as would have been celebrated in honour of the father and his two 
ancestors, had the anniversary of his decease not fallen within this fortnight: but a 
Parvana rite shall not be commenced, for the sake of the solemnities, which, on this 
supposition, would have been observed in honour of the three maternal ancestors ; for, the 
commencement of these is held to be subordinate to, and to depend on the same solemmnities 
in honour of the paternal ancestors, which would have already been especially performed. 
The main object of performing a real Parvana rite is the celebration of solemnities in 
honour of the paternal ancestors.” —Suth. Dattaka Chandrika, Sec. 1, 24, note. 


“ Parvana Sraddha: This ceremony consists in the presentation of a certain number 
of oblations—namely, one to each of the first three ancestors in the paternal line and 
maternal line respectively; or, in other words, to the father, the grandfather, and the 
great grandfather in the one line, and the maternal grandfather, the maternal great grand- 
father, and the maternal great great grandfather in the other.”—5 B, L. R., 40. 


“ Parvana: A Sraddha with a double set of funeral cakes m three cakes are offe d to 
the father, paternal grandfather, and great grandfather ; and three to the maternal grand- 


father, his father, and his grandfather ; and the crumbs of each set to the remoter an ag 
paternal (and maternaè ?).”—2 Cole. Dig., 339. bs a l i R KANAAN 


1 Mitakshara, I, 216, a SE pI 
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other classes. The rites are essentially the same, and thie 

Rites essentially Prayers and hymns repeated from ‘the Vedas 
tan ae; = are also mostly the same. The difference in 
the procedure of the ceremonies is but slight, and to a general 

Difference in de. Treader is of no consequence. No legal import- 
tales gf prooedare. ance, also, is attached to the manner in which 
the ceremonies are performed, and we will not, therefore, tax 
your patience by giving a detailed description of all the cere- 
monies observed on these occasions. Their name is legion, and 
a full account of all them would fill alarge volume. ‘The Hindu 
ceremonial writers have displayed such a vast amount. of 
erudition in the treatment of this subject, as clearly to show 
that the importance attached to it was exceedingly great, and 
those who could throw any additional light on such matters 
were held in universal respect. Fortunes are sometimes lavished 
away in celebrating with pomp the Sraddha of an ancestor, 
thousands of persons receive food and alms, and learned Brah- 
mans from all parts of the country are invited and honoured 
with liberal donations on these occasions. It is not wonderful, 
therefore, that the learned in India, to whom the Sraddha cere- 
monies are a source of great profit and emolument, and to whom 
the knowledge of their true nature is entrusted as a sacred 
treasure, should guard them with jealousy, and add on every 
possible occasion to the stock of information which has already 
been collected. There are differences oc ST ear area 
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Vriddhi, or festive Sraddha*: The ceremonies proper for 
Vriddhi Sraddha this Saddha are to be performed on occasions, 
Coscripad: of rejoicing, or on an occasion of good fortune. 
When every heart in the family beats with joy, when all the 
descendants of a common ancestor are engaged in festivities, 
they naturally wish that their dead parents, and others who, dur- 
ing life, were sharers in their happiness, should partake in spirit 
of some portion at least of the universal joy. Sacred ceremonies 
are, therefore, held in their honour. They are generally per- 
Occasions of its formed on the birth of a son, or the marriage 
partoxnienges of a son or daughter; on entering a new dwell- 
ing, or on tonsure of a youthful member of the family. When 
the invited Brahmans are seated, and the family priest has 
arranged in due order the necessary materials 
- for the sacrifice, the sacrificer, clothed in white 
garments, having put a ring of kusa grass on his finger, touches 
in humble obeisance his right knee 
ing in the west—makes a solemn declaration that it is his duty 
that day to honour his father, grandfather, and great grandfather, 
and the three maternal ancestors, all with their wives; and as 
soon as permission is given to him by the assembled guests, he 
invokes the presence of the deities and the spirits of the 
ancestors, The Vriddhi Sraddha being essentially a Parvana 
Sraddha, the prayers and hymns appropriate to the occasion, and 
which, as we remarked before, are almost the same word for 
word as in the other Sraddhas, are repeated, and offerings made 
of curd, honey, ghee, and barley, are duly presented to the 
manes. The female ancestors do not in any manner play a 
secondary part in this ceremony; they share with their 
respective husbands the offerings of food, and their names may 
also be separately mentioned in the course of the ceremonies.’ 


Procedure. 





1 Sas Dinanath Dr. vs. Hrisikesh, 18 C. W. N., 1303. 


2 The followers of th the Yajur-Veda only present separate pervana pindas to pa 
female ancestors. 








70 THE HINDU LAW OF INHERITANCE 
Its other names. This Sraddha is also known as Nandimukha or 
Abhyudayika.” The word Abhyudaya has the same signification 
Abhyudayika, as Vriddhi, prosperity or festivity, and the two, 
therefore, are identical. But the word Nandimukha is used ina 
Nandimukha. different sense. The term is applied to the 


rites themselves, because a certain class of progenitors, the 
residents of the “ancestral region,” are especially invoked on 
this occasion. According to the authorities quoted in the Nirnaya 
Sindhu, these beings are addressed both as pitris and gods; 
being in the former case either the ancestors prior to the great 
grandfather, ancestors collectively, or a certain class of them ; 
and in the latter being identified with the vishvadevas, or the 
assembled gods. 
Ekoddishta: The ceremonies Sonate for a person 
Ekoddishta recently deceased are called after this name. 
Pangan. These ceremonies are held in honour of a single 
individual, and are, therefore, known as ekoddishta: Hka, one, 
and uddish, to refer to. All the Sraddha rites which refer to 
one person only would be called by this name. All the sixteen 
Srdaddhas mentioned before, which are performed during the 
first year after death, and all the ceremonies which are per- 
formed on the anniversary of a person’s death, are classed under ~ 
this head. The first anniversary rites are not included in this 
category; there is a different term for those p which 
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of food is to be offered to the deceased, intended for the puri- 
fication of one person, and Brahmans are to be entertained.” * 
The sacrificer turning his face towards the south presents 
offerings to the deceased, and repeats the following prayer : 
* Those of my ancestors and kinsmen who have been consecrat- 
ed by the purifying flames of fire, as well as those who have not 
been able to enjoy this sacred rite, let all, all of them be grati- 
fied by the offerings I present to them on the ground, and 
attain the regions of eternal bliss.” He then offers a libation 
of water to the deceased. As the water flows in a continuous 
stream, the sacrificer goes on repeating the following mantra : 
“ Here is food for you: you are not an isolated being, but are 
an intimate bortd of union between me and my ancestors who 
preceded you, and the descendants who have followed you. 
Here is food for you.” 
From a historical point of view, the Ekoddishta Sraddhas 
Its historical in. &re Very important. These were probably the 
Seren Svaddhas which were first instituted, the others 
being only subsequent improvements. The deceased parents or 
dear kinsmen whose loss was deeply deplored must have been 
the first objects of the Sraddha rites, and it must have been 
long after the institution of this ceremony that the Parvana 
Svdddha was developed. If we are to believe the Pauranic 
legend, the first Sraddha rites were performed for a deceased 
son, and not for an ancestor. Be that as it may, the individual 
Sraddha occupies an important place as a social and religious 
institution, and its celebration is attended with a solemnity and 
a lavish expenditure of worldly substance which do not belong 
to the other ceremonies. . 
Sapindikarana: This is the first anniversary Sraddha, 
consisting of offerings to an individual, and 


Sapindikarana. 
mg intended to introduce the shade of a deceased 
CFI Br DDI end ae cee ee 
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kinsman to the rest of the manes. This is an important cere- 
mony for the peace of the soul of the deceased. So long as 
this rite is not performed, the spirit of the departed ancestor 
is unable to find an entrance into the “ ancestral region,” and 
take his proper place among the manes of the other ances- 
tors. It is absolutely necessary, therefore, to perform this 
ceremony. 

After the Sapindana rites are performed, the deceased 
becomes in a way independent of the sacrificer, for even if his 
immediate descendant fails afterwards to offer him food and 
water, he may have his share in the offerings given, by remote 
members of the family, to ancestors and kinsmen in general. 

We quote again from the Vishnupurana : * 

OET AN GK “The practices of this rite are the same as 
the Vishnupurana. those of the monthly obsequies, but a lustration 
is to be made with four vessels of water, perfumes, and 
sesamum. One of these vessels is considered as dedicated to 
the deceased, the other three to the progenitors in general ; and 
the contents of the former are to be transferred to the other 
three, by which the deceased becomes included in the class of 
ancestors to whom worship is to be addressed with all the cere- 
monies of the Sraddha.” Be ey ee ge 

The Sapindana is a process of combination. “On the first 

Grik a ip) anniversary of death, the balls of food c offe: red 
union and fellowship to the deceased individually and var 
Stea INe ances. blended together, and thus t 
pees whose honour the ceremon sp $ 
made to form a link in the chain of ai spe, awe sc = 
the rite of fellowship, the mysterious ighahaanlackha da. 
ceased with all the other departed s 
are offered to the deceased- an 
secrated to the deceased bei rv 
mixed with” the other thre nt 

Ly, P., 318. gi. 















NATURE OF SRADDHA RITES 73 


then offered to the deceased, and the act of union and fellow- 
ship becomes complete. 
As the sacrificer arranges the four vessels mentioned above, 


Pran ora GE Bah he must repeat the following prayers: 


Awan Aan. “ Hail to the ‘ancestral region’ where my 


fathers reside, who are of exalted minds, and who during their 
lifetime were kind to every creature on earth. Here is food 
for them. Adoration to them. Let this sacrifice be offered to 
these divine beings.” ` 

“ Those who are dear to me, and are yet alive; those who 
are kind-hearted, and are animated by kind and exalted feel- 
ings, may they bless me for a hundred years in this world with 
happiness and jay.” ° 

The other prayers and hymns are mostly the same as in the 
Parvana Sraddha. At the conclusion of the ceremony the 
Brahmans are prayed to bless the sacrificer: “ May generous 
givers abound in our house; may the Scriptures be studied, and 
progeny increase in it; may faith never depart from us; and 
may we have much to bestow on the needy.” ` 


Parvana S'raddha * 


It will be necessary now to describe the Sraddha which is 
performed in honour of progenitors in general, 
and at which three funeral cakes are offered 
to three paternal ancestors, as many to three maternal ancestors, 
and two to the Visvadeva or assembled gods. 
The person who performs the ceremony, after placing the 
Proceduredeserib. iMplements and materials in regular order, 
ed. solemnly declares his intention of performing a 
Sraddha, and the mptive for celebrating the rites. He then 


Parvana S‘raddha. 


1 White Yaju, 19, 45. 

2 Ibid., 19, 46. 

3 Manu, II, 259; Yaj., I, 245. ae 

4 Colebrooke’s Mis. Essays, Vol. II, p. 166. =e 
10 
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proceeds to invite and to welcome the assembled gods and the 
manes. 

“ First he places two little cushions of kusa grass on one 
side of the altar for the Visvadevas, and six in front of it for 
the pitris. 

“ After strewing kusa grass on those cushions, he asks, 
‘Shall I invoke the assembled gods ?’ 

* Being told, ‘Do so,’ he thus invokes them : ‘ Assembled 

Invocationof gods! hear my invocation ; come and sit down 
goga, on this holy grass.’ After scattering barley on 
the same spot, he meditates this prayer: ‘Assembled gods! 
listen to my invocations, ye who reside in the sky; and ye who 
abide near us on earth, or far off in heaven; ye whose tongues 
are fire; and ye who defend the funeral sacrifice, sit on this 
grass and be cheerful.’ 

“He then invites the manes of ahan with similar 

Invitation of the invocations: ‘O fire! zealously we support 
manes. thee; zealously we feed thee with fuel ; eagerly 
do thou call our willing ancestors to taste our oblations.. May 
our progenitors, who drink the juice of the moonplant, who are 
sanctified by holy fire, come by paths which gods travel. 
Satisfied with ancestral food at this solemn sacrifice, may they 
applaud and guard us.’ 

“He next welcomes the gods and flees manes with oblations 

Welcome offer. Of water, etc., in vessels made of pl 
ings. leaves. Two are presented to thee isv; Bh = 
and three to paternal ancestors, and as many to m a kk 
fathers. The water of each vessel is succ essiv red in 5 
Brahman's hand, and the empty vessels ar ed un j 
sets. The performer of the Sraddha y tie F 
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conveys offerings to the manes, be efficacious.’ ‘May this 
oblation to the moon, wherein the progenitors 
of mankind abide, be efficacious.’ 
“ Brahmans should be fed with the residue of the oblation ; 
Consecration of lt is accordingly consecrated for that purpose 
BUM ots by the following prayer: ‘The vessel that 
holds thee is the earth; its lid is the sky; I offer this residue 
of an oblation, like ambrosia, in the undefiled mouth of a 
priest: may this oblation be efficacious... The performer 
of the Sraddha then points with his thumb towards the 
food, saying, ‘Thrice did Vishnu step, and at three 
strides traversed the universe; happily was his food placed 
on this dusty earth. Be this oblation efficacious.’ He 
adds, “May the demons and giants that sit on this consecrated 
spot be dispersed.” He meditates the Gayatri, which has been 
thus paraphrased : ‘Om! Let us adore (not the visible material 
sun), but that incomparably greater light, which illumines all, 
delights all, from which all proceed, to which all must return, 
and which alone can irradiate (not our visual organs merely), 
but our souls and our intellects.’ He then sweetens the food 
with honey or sugar, saying, ‘May the winds blow sweet, the 
rivers flow sweet, and salutary herbs be sweet unto us; may 
nights be sweet, may the mornings pass sweetly ; may the soil 
of the earth, and heaven, parent of all productions, be sweet 
unto us; may Soma, king of herbs and trees, be sweet; may the 
sun be sweet; may the kine be sweet unto us.’ The food is 
then distributed among Brahmans. 
“ He now proceeds to offer the funeral cakes, consisting of 
By balls or lumps of food mixed with clarified 
(Cheung at funeral butter. He offers three to the paternal fore- 
paternal and mater- fathers, as many to the maternal ancestors, and 
two to the Visvadeva. The following prayers 
are repeated : ‘May those in my family who have heen burnt. by 
fire, or who are yet unburnt, be satisfied with this food presented 


and the moon. 
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on the ground, and proceed contented towards the path of 
eternal bliss. May those who have no father, nor mother, nor 
kinsman, nor food, nor supply of nourishment, be contented 
with this food offered on the ground, and attain a happy abode.’ 
‘ Ancestors, rejoice, take your respective shares, and be strong 
as bulls.’ 
“He then wipes his hand with kusa grass in honour of 
Homage paid to Temoter ancestors, who thus become partakers 
remoter ancestors. of the oblations.’ 
“In the next place, he makes six libations of water from 
Libations of the palms of his hands with salutations to the 
watar: gods of the six seasons.’ 
“The performer of the Sraddha then takes up the cakes 
Disposal of cakes. successively, smells them, throws them into a 
vessel, and gives away the food to a mendicant priest or to a 
cow, or else casts it into the waters. 
“He then dismisses the manes, saying, ‘ Fathers, to whom 
Dismissal of the 100d belongs, guard our food and the other 
AS. things offered by us; venerable and immortal 
as ye are and conversant with holy truths, quaff the sweet 
essence of it (Soma), be cheerful, and depart contented by the 
paths which gods travel.’ | 
“Lastly, he walks round the spot and leaves it, saying, 
Circnmambulation.  ‘§ May the benefit of this oblation accrue to me 


repeatedly ; may the goddess of the earth, and the goddess 
the sky, whose form is the universe, visit me We st | of 








1 The wipings or the crumbs of pindas (lepa), are offered to the paterni 
The maternal ancestors are not partakers of these divided oblations. 


faggeredaedy maei sofia Tadfi 
AMET A RASA | 


(Ragh. Sra. Tat., 113: see also Nirnaya Sindhu, 379; ; Ma 
moon in the month of Bhadra, a separate Sraddha i 2d Se uo 
and 6th paternal male ancestors. This is the ) aii Awang LA 

honored separately by their descendants. On a = met & 
divided oblations in the Parvana Sraddhas, Gir. 


a Manu, III, 217. 
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future happiness. Father and mother! revisit me (when I 

again celebrate such rites). Soma, king of the manes! visit me 

for the sake of conferring immortality.’ ’’* 

I will conclude this description of the Parvana Sraddha by 
the following songs of the Pitris: ‘ That 


Songs of the enlightened individual who begrudges not his 


pitris. 


wealth, who presents us with cakes, shall be 
born in a distinguished family. Prosperous and affluent shall 
that man ever be, who in honour of us gives to the Brahmans, 
if he is wealthy, jewels, clothes, land, conveyances, wealth, or 
any valuable presents; or who, with faith and humility, enter- 
tains them with food, according to his means, at proper seasons. 
If he cannot afford to give them dressed food, he must, in 
proportion to his ability, present them with unboiled grain, or 
such gifts, however trifling, as he can bestow. Should he be 
utterly unable even to do this, he must give to some eminent 
Brahman, bowing at the same time before him, sesamum seeds 
adhering to the tips of his fingers, and sprinkle water to us 
from the palms of his hands upon the ground; or he must 
gather, as best he may, fodder for a day, and give it toa 
cow; by which he will, if firm in faith, yield us satisfac- 
tion. If nothing of this kind is practicable, he must go to a 
forest, and lift up his arms to the sun and other regents of 
the spheres, and say aloud—I have no money, property, 
grain, or anything whatever fit for an ancestral offering. I 
bow, therefore, to my ancestors, and hope the progenitors 
will be satisfied with these arms tossed up in the air in 
devotion.” * 
“A Sraddha is thus performed, with an oblation of three 
Oblations occa- funeral cakes only to three male paternal ances- 
sionally offered to F 


the wives of the tors on some occasions; or with as many 


ternal and mater- ; we | 
halancestors. + funeral oblations to three maternal ancestors 


“ oe 
1 Asiatic Researches, Vol. VII. Cheers 
2 Vishnupurana, 323. i bee TONG esr’ 
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also on others.’ Sometimes separate oblations are also presented 
to the wives of the paternal ancestors; at other times, similar 
offerings are likewise made to the wives of three maternal 
ancestors. Thus, at the monthly Sraddhas celebrated on the 
day of new moon, six funeral cakes are offered to three paternal 
and as many maternal male ancestors with their wives: on 
most other occasions separate oblations are presented to the 
female ancestors.” * 

There is some difference of opinion as to whether female 
maternal ancestors are entitled to separate offerings. It is 
beyond question, however, that they are benefited by the pindas 
which are presented to their husbands, and are joint partakers 
of the oblations which are offered to their’ husbands.Vhe 
weight of authority is against the claim of maternal female 
ancestors to separate presentation to them of parvana offerings ; 
and it is for this reason apparently that they are denied the 
heritable right, in the Dayabhaga, immediately after their 
husbands. | 


1 On the first day of the light fortnight in the month of Asvina the sons of daughters 
are competent to celebrate Parvana solemnities in honor of their maternal male ancestors 
even in presence of their maternal uncles. The sons of daughters perform this S'raddha on 
this occasion in honour of their maternal ancestors only, as it is specially dedicated to 


maternal ancestors alone. It is, therefore, called, Afaa. (Nirnaya Sindhu, p. 134.) 
2 Asiatic Researches, Vol. VII. $ v 


3 (a) The Dharma Sindhu says: “The Parvana Sraddha is of three descripti 

may be (1) with a single set of oblations in honour of the three paternal aA tah a 
on the anniversary of their death ; (2) with a double set of oblations in honour of the three 
immediate paternal, and the three immediate maternal ancestors, as the daily Sraddhas 
and the ninety-siz Sraddhas on the day of the new moon and other similar occasions : (3) 
with a triple set of oblations in honour of the three paternal ancestors with their wives, and 

|| P 4 , . < Ceai é an F A E] 
the three maternal ancestors with their wives, as (AIZEA) on the ‘Oth lunar day in 
the dark fortnight in the months of Pusha, Magha, Phalguna, and Aswina. The Sraddhe 
performed in the dark fornight in the month of Aswina, as well as those ce leb SRAN ddh 
places, are of a mixed character. The Parvana and the Ekoddishta rites are. ; 
them—-parvana rites for male ancestors, and | F aE cae 
ceremonies should be performed on th bas ak 
nePeratelyiipe 


wy 
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It is not every one who is entitled to present these offer- 
ings to the deceased. Even all his blood- 


Competency of 


persons to offer Telations do not promiscuously enjoy this pri- 
oblations determin- x ry ri sae a ° 
od’ hy frea ralen vilege. There are certain rules, framed with 


great precision, which determine the order 
according to which persons are entitled to perform the Sraddha 

rites of their deceased kinsmen. ‘The least 
repay ie ai deviation from the fixed order invalidates the 
relations in contra- ceremonies, and no spiritual benefit can be 

derived from them. It is of the utmost con- 
sequence, therefore, to frame laws which would regulate the 
order of succession of persons who would spiritually benefit the 
deceased by performing these ceremonies in their honour. 


(c) “ There is some difference of opinion,” says the Nirnaya Sindhu, “ with regard to 
the separate celebration of parvana solemnities in the case of female ancestors. Sankhya- 
yana ordains that pindas should be offered on these occasions first to the male ancestors 
(paternal and maternal), then to the paternal female ancestors, then to the maternal 
female ancestors. According to some, then, in the Mahalaya Sraddha, and ineSraddhas 
performed in holy places, only nine oblations should be offered (viz., three to the three 
immediate paternal ancestors, three to the three maternal ancestors, and three to the three 
paternal female ancestors); and according to others, again, twelve such oblations should be 
offered. In this case the three additional oblations aro presented to the three immediate 
maternal female ancestors. There are teachers also who maintain that no separate obla- 
tions should be given to the female ancestors. In their opinion, the wives of the ancestors 
are inseparably joined with their husbands in the solermnities, and the wives share the 
oblations with their husbands, and are not entitled to oblations separate from those of their 
husbands.” Nirnaya Sindhu, 379. ; 

(d) Speaking of the benefits conferred by the sons of daughters on their maternal 
f le ancestors, Jagannatha says : 

more Satatapa.— After the Par atna obsequies by the Sapindas, whatever is given at the 
monthly rites to ancestors by the son of the deceased, his mother has a share of the benefit : 
this is a settled rule in all systems of religious and civil duties. 

“ If it be argued from this text of law cited by Raghunandana, that a daughter's son 
also confers benefits on his maternal grandmother, because she has a share of the funeral 
cake offered to his maternal grandfather, since the word ‘ ancestors’ (literally fathers) 
intends three paternal and three maternal forefathers, namely, the father and the rest, and 
the maternal grandfather and so forth; and the word ‘mother’ intends three female 
ancestors ascending from the mother, and three other female ancestors ascendirg from the 
maternal grandmother ; these lawyers reply, the word ‘ancestors’ intending three persons 
ascending from the father, there are grounds for taking the word ‘mother’ in 
the large sense of mother, paternal grandmother, and paternal great-granamother, namely, 
the coincidence of the text formerly cited (“The mother shares with her husband obsequies 
solemnly performed by his son; the paternal grandmother, with her hasband; and the 
mother of the paternal grandfather, with her's’) and of the following precept: — nis) 

“At obsequies on thes day following the eighth lunar day in certain months 
(AA), at those with a triple set of oblations (Vriddhi) at Gaya, and at the anniver- 
sary obsequies, the som should separately perform a S'raddha to his mother; in ie acy 
he should perform obsequies to her with her lord. a | , Bro 

Smar La nec tt chew aaa A naa by. tbe, ma 
those women with th£ir lords, for whom it is Separately p y the } aa 
Yajurveda at the obsequies mentioned. But if this be taken as an indirect authority fi 


Š - 
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“We will take our first extract on this point from the 
Vishnupurana :* 
“The, persons who are competent to perform the obsequies 


Rules taken from Of relations connected by the offering of the 


Vishnupurana. cake are the son, grandson, great grandson, the 


brother, the descendants of a brother, or the posterity of one 
allied by funeral offerings. In absence of all these, the cere- 
mony may be instituted by those related by presentations of 
water only; or those connected by offerings of cakes or water 
to maternal ancestors. Should both families in the male line be 
extinct, the last obsequies may be performed by women, or by 
the associates of the deceased in religious or social institutions, 
or by any one who becomes possessed of the property of a 
deceased kinsman.” 

Again: “ The first set of rites, being the most essential, 
are to be performed by the kindred of the father or mother, 
whether connected by the offering of the cake, or of water, by 
the associates of the deceased, or by the prince who inherits his 
property: The first and the last rites are both to be performed 
by sons and other relations, and by daughter’s sons, and their 
sons; and so are the sacrifices on the day of the person’s death. 
The last class or ancestral rites are to be performed annually 
with the same ceremonies as are enjoined for the monthly 
obsequies ; and they may be also performed by females.” 

The dictum of the Vishnupurana that the grandsons of 

daughters are competent to perform the Srad- 
potency of daugh. dha rites of their grandmother’s father is not ; 


mA e 


ters grandson not ET 
“rails obeyed in our day. In no School of 
law is he recognised as an eligible pe 


ee the word ‘mother’ as bearing the noomida sense of mz 
then she 85 in truth benefited by her daughter's son.” 2 Coler Ai: 
(e) “ Among the followers of the Sama- Veda,” says Ra 
in honour of women, even on festive (Vriddbi) cone coe 
gratified by the oblations presented to their h is, ar 
Graghwnondans's: ¢ sraddha geginan. kk ad dh 
XI, 6, 3. 
f z Ye P; P- 318. 
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the performance of the parvana rites, and we will not, there- 
fore, take any more notice of him at present. It proves one 
thing, however; which deserves special remark. At the time 
of the Vishnwpurana, the principle which determined the com- 
petency of kinsmen to present offerings to the deceased was not 
the same as that followed in all the Schools of the present day. 
We will touch upon this point again in a future Lecture. 
The Mitakshara speaks in this matter with an authority 
Ri aiaa which cannot be misunderstood. The Mitak- 
a E shara is the standard textbook of the Benares 
School, but its paramount authority is acknow- 
ledged in all the Schools, even in matters relating to ceremonial 
rites. x 

If the Mitakshara had dwelt at large on this subject, muċh 
trouble would have been saved to the lawyers of the present 
generation, and their ingenuity would have been applied to 
some other branch of law. Our author, however, though his 
voice is clear, speaks with laconic brevity. Let us hear what 
-he says : 

“It must not be thought even for a moment that, like 
libations of water, a pinda can be promiscuously offered by all 
the kinsmen of the deceased. The son alone is entitled to 
present it to his deceased father. On failure of sons, the nearest 
Sapinda has a right to give it. If there are no Sapindas ew 
parte paterna, the pinda can be offered by the Sapindas ew parte 
materna; etc. According to Gautama, “On failure of sons, the 
Sapindas of the deceased, and then his mother’s Sapindas, and 
then his disciple are competent to offer the pinda. On failure 
of all of them, the priest and the preceptor claim the right.’ 
Where there are many sons, the eldest son has the right and 
preferential duty of presenting the pinda. We have the 
authority of Marichi on this point : ‘ Whatever is done by the 
eldest in this matter with the permission of all his brothers, and 
with the proceeds of the undivided (family) property, should be 

b1 g . . 
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i 


considered as done by all of them.’ The law regulating the 
number of pindas is this: ten for a Brahman, and twelve only 
for a Kshatriya. Vishnu says: The number of pindas is to 
be fixed according to the number of days a person is affected 
with impurity by the death of a kinsman. His words are: 
‘So long as impurity lasts, a libation of water and a pinda is 
to be offered to the deceased (every day).’”’* 
This is all that the Mitakshara says on this subject. The 
WAB uni teachers, who have followed in his footsteps, how- 
Sara on the orderof ever, have given elaborate rules regarding this 
succession of blood- a . > 
relations entitled to point. The Dharma Sindhu Sara of Kasinatha 
S ce is a work of wide celebrity in the Benares 
School, and his authority in ceremonial mattets is held in very 
high respect. In fact, wherever there is any difference of 
opinion on this subject between the teachers of different Schools, 
the authority of Dharma Sindhu is universally deferred to in 
all the districts included in the. Benares School. We will, 
therefore, quote its authority in support of the following rules, 
which are taken from the chapter treating of persons com- 
petent to perform the Sraddha a the benefit of cease 
kinsmen. The Dharma Sindhu says: 
“The son of one’s own body has the preferential dhik; aaa 
- right to perform the annual and other S'raddhas, 
and the funeral ceremonies which take place 
immediately after death. If there are several such sor 3, 
Eldest to the ex. the eldest has this duty and right; 
clusion of others. of him, or if he is not pre se) ee 
right has lapsed through having become ; 
similar disqualification, the eldest after him 
ment, however, made (elsewhere) t 
the eldest, the youngest has alw 


ors 


the sons eee, them, is wi 


Son. 
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sons live in a state of division, the eldest, after having received 
from the younger brothers the requisite funds, should perform 
all the funeral rites up to that called Sapindana. But the 
annual and other Sraddhas each of them must perform sepa- 
rately. If, however, sons live in a state of union, even the annual 
and other Sraddhas must be performed by one of them only. 
Still, since what is done by one member of an united family 
accrues to the benefit of the rest, all the sons should keep such 
rules, as the observance of chastity, the not-touching of another 
person’s food, and similar ones. If sons do not live in the same 
place, whether they stay in different countries, or in different 
houses, each of them should perform the annual and other 

Sons separately. Sraddhas separately, even if they are members 
of an undivided family.’ 

“In the absence of the eldest, the younger brother next in 

Younger sor. order should perform the cremation and other 
initiatory ceremonies during the first twelve months; but he 
should abstain from performing the Sapindikarana. He should 
wait for the eldest for full one year. If the eldest comes home 
in the course of the year, he should relieve the younger, and 
perform all the ceremonies himself. If the year is over, and 
the eldest brother is still absent, the younger brother must 
perform the Sapindikarana, or the first annual Sraddha. If 
the cremation, the monthly, the half-yearly. and other ceremo- 
nies have been performed by a person other than a son, all these 
rites, except cremation, must be performed over again by the 
son. The eldest must perform all of them over again, even if 
they have been already performed by a younger brother. 

“ Twelve classes of sons were recognised (by Hindu society) 
in former days. But in the present (Kali) age, they, with the 
exception of sons of the body and adopted sons, do not receive 
social recognition. On failure of sons of the body, therefore, | 
“Adopted sone adopted sons are entitled to perform the 

4 oniani AG, Rem., Vol. 11, p. 195. RS ad a nega ah 
. * 
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Sraddha rites of their adoptive fathers. The adopted son is 
one who has been given, according to prescribed rules, to the 
adoptive father of the same class by the boy’s natural father 
and mother, or by either of them. The husband has a right to 
give away the son, with the permission of his wife, in times of 
danger and distress. If the danger be very great, however, 
and the distress very severe, he may exercise his own right 
of giving away the son, even without the permission of the 
boy’s mother. The mother can never give away her son with- 
out permission, previously obtained, of her husband. 

“ On failure of an adopted son, the grandson and the great 
Grandson ana grandson claim the right. There are teachers,, 
groat grandson. however, who lay down a different rule. Accord- 
ing to them, the adopted son follows, and does not precede, the 
grandson and the great grandson in this matter." When there 
is a son not invested with the sacred thread, and a grandson 
invested with it, the former is preferred to the latter, if he ig 
more than one year old, and if he has gone through the cere- 
mony of tonsure. If the son is more than three years old, he 
has the right of performing his father’s Sraddha, even if he 
has not gone through the ceremony of tonsure. The adopted 
son is then alone entitled to the performance of the radii 
rites, when he is invested with the sacred thread. 

“ On failure of adopted sons, grandsons, and great saakeh 
yest 4 the widow claims the right of performing 

idow (in case of 
deceased being a the Sraddha of her late husband, and the 
ha husband of his deceased wife. The husband is 
not Pompetent to perform the Sraddha rites of his wife i in 
presence of a son of a rival-wife; orin other 
cortege. “Ga words, the son of a rival-wife is preferr 
e feasd the husband. The wife is entitled to j 
formance of the Sraddha rites of he) 
even if her: husband’s brother, who lived joint 1 in ; 
1 Nirnaya Sindhu, 315, ! a AL i 
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and worship with her late husband, takes his property after 
his death. If the deceased lived separate from his brother, the 
widow alone is entitled to his property. 

“On failure of the widow, the daughter is entitled to the 
performance of the Sraddha rites of her father, 
if the latter lived separate from his brother in 
food, estate, and worship. When there are both a married and 
an unmarried daughter, the former alone is entitled to perform 
the Sraddha rites, though the latter (only) takes the property. 
On failure of a daughter, the daughter’s son 
takes the property and performs the Sraddha 
of his maternal grandfather. On failure of a daughter’s son, 
the brother of the deceased claims this right. The nephew 
follows the brother. 

“ On failure of the widow, the brother of the deceased has 
this right, if the deceased lived joint in food, estate, and worship 
with him. 

“Where there are brothers by the same mother, and 
brothers by different mothers, the former are 
preferred to the latter; and in this case the 
younger brother is preferred to the elder. On failure of the 
former, however, the latter has this right. Where there are 
more than one younger brother, the brother who is immediately 
younger than the deceased is preferred, and on failure of him, 
the. brother next to him. Similar rules apply to elder brothers, 
where there are more than one to claim the right. 

“On failure of brothers by the same mother, the step- 

brothers are entitled to this right. The rules 
Half-brother. 
Tarti of precedence among them are the same as 
those mentioned above. NGE 

“In the opinion of some teachers, the brother performs 
the funeral rites, in presence of the daughter and the son, even 
if the deceased lived separate from him, because, according to 
them, the daughter and her son being of a different gotra 


Daughter. 


Daughter's son. 


Uterine brother. 
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(bearing a different family name, and yielding allegiance to a 
different patriarch) are not entitled to perform the Sraddha 
of the deceased. 

“On failure of the brother, the brothers son has this 
right; and where there are sons of uterine and 
step-brothers, their precedence is regulated by 

the rules laid down above—.e., the sons of the uterine brothers 
are preferred to those of step-brothers. 

“On failure of the brother and the nephew, the father, the 
mother, the daughter-in-law, and the sister 

Father, mother, f 2 - ° 
daughter-in-law, Claim the right in succession. In case there 
HA are both uterine and step-sisters, the same 
rules apply to them as to uterine and step-brothers. 

“On failure of sisters, their sons are entitled to this right. 
The rules of precedence are the same as those 
mentioned above. 

“On failure of a sister’s son, the father’s brother (or 

paternal uncle), the uncle’s son, and the other 
Father's brother, 5 : k 
his son, and other sapindas (according to their degrees of pro- 
Sada ximity to the deceased). 

“On failure of the Sapindas, the Samanodakas, or those 
connected by libations of water, take their 
place.” 

On failure of these relatives, kinsmen of the same “gotra,” 

ee Sree Or those sprung from the same common ances- 
same gotra. tor, bearing the same family title, and claiming 
allegiance to the same patriarch, are competent to celebrate the 
sraddha rites. 

After the paternal line is exhausted, the kinsmen through 
the mother make their appearance. They must 


Brother's son. 


Sister's son. 


Samanodakas. 


Maternal relatives. 


same family name, or gotra. 


be always postponed to kinsmen ee he. 





© On failure of gotrajas,” the Dharma Sjndhu con inue e 





‘Mother’s father, mother’s brother, his son, and. Kdi 
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Sapindas ea parte materna claim the right of performing the 
Sraddha of the deceased, in order. 
“ On failure of them, the sons of the father’s 


Father's and mo- 
ther's sister's son. 


and mother’s sisters. 
“On failure of them, the Landhus of the father, viz., 
Oe erandfather’s and grandmother’s sister’s sons, 
ather 6 bandhus. x 
and grandmother’s brother’s sons. 
“In like manner, on failure of them, the mother’s handhus, 
viz., the mother’s father’s sister’s son, and 
Mother's bandhus. r = s 4 j 
mother’s mother’s sister’s son, the mother’s 
mother’s brother’s son. 
Disciple. “On failure of them, the disciple. 
“On failur® of him, the son-in-law is entitled to perform 
the Sraddha of his father-in-law, and the latter 
Son-in-law 
of the former. 
Friend. “On failure of him, a friend. 
“ On failure of a friend, any one who takes the property of 


a Brahman may perform his Sraddha. 
Any person taking 


ttielinroperiy Coroas “In the case of one who is not a Brahman, 

of the deceased being ae 

a Brahmin). the King takes the property of the deceased, 
King. 


and causes some worthy person to perform his 
funeral ceremonies ; or a Brahman, when at the point of death, 
may adopt a son (diarmaputra) who may perform the ceremonies 
beneficial to the deceased. 
“On failure of a son and other issue of a natural father, 
pesos ints?! the: son of the latter (adopted by another per- 
eee E e ak son) may perform his Sraddha, and take his 
: property. On the failure of issue of both 
natural and adoptive fathers, the adopted son may take the 
property of both, and perform their annual Sraddhas. On the 
day of the new moon, as well as in pitripaksha, or the dark 
fortnight especially dedicated to ancestors in the’ month of 
Aswina, the adopted son should also perform tha Sraddhas of 
the ancestors of both his natural and adoptive fathers, The 


a A 
wr." coc 7 * Fae 





88 THE HINDU LAW OF INHERITANCE 


sons and grandsons of an adopted son are entitled in like 

manner to the performance of the Sraddha, and to the property 

of the adopted son’s natural father and grandfather, in case the 
latter have no issue of their own.” 

Here end the rules determining the order of succession of 

‘Rules forSraddha Persons who are entitled to the performance of 

™ ofadeceasedfemale. the Sraddha rites of a male kinsman. Let us 

now tabulate these results : 


BENARES SCHOOL 
Persons competent to celebrate S'raddha rites. 


ie pon. : 


- (aì Eldest son. 
(b) Second son, etc. 
(c) Adopted son. 


2. Grandson. 
3. Great grandson. 











pai 4, Widow. . 
Sore 5. Daughter. | 
A : 4 (a) Married. Poe aa 
os iy ha (b) Unmarried. ue oe 
"6. Daughter’s son. ea 
See. 7s. Brother. 3 ONS n 
x’ vi ivan $4; = 
seared (a) Whole brother. 2 
a mi eee BAC Pe 1. Younger. Ñ 
ee La aa ps Hilder, | is 
SS is (6). Halt-brother. par: 
ae at el 1. Younger. aoe 
k E Ee Husa pew AR 2. Elder. | if 






“kik Lik Bec: Brother's son. 
nee at bags Pek AN 
10. Mother. 
aam © aes 





Aa AAN as: 
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l4. Sapindas ex parte paterna. 
(a) Uncle. 
(b) Uncle’s son, etc. 

15. Samanodakas. 

16. Sagotras, or kinsmen 
bearing the same family name. 

17. Sapindas ex parte materna. — | A 


(a) Maternal grandfather. 
(b) Maternal uncle. 
(c) His son, ete. 


18. Bandhus. 


= (a) Father’s sister’s son. 
(b) Mothers , ji 


19. Father’s Bandhus. 


(a) Father’s father’s sister's son. 










(3 » mother’s _,, Seite 
(c) n maternal uncle’s sonics DLL See aa 
20. Mother’s Bandhus. :; viag 233 SLA Boe 
(a) Mother's father’s sister’s son. 4 4422 en = 
(b) = mother’s ,, | Tei ~ 
(c) » maternal uncle’s son: ; $4 TROD SIS 
21. Strangers. ; f “nt yon = 
(a) Pupil. Pane Se 
(b) Son-in-law. Sia: i iej kaa 
(e) Father-in-law. PEST] E EEN AA WMS aaa 
Friend. f- or E 


PLE 


E KiNG, except of a Brahmana. 

The rules in the case of female kinsmen are di a | 
guote again from Dharma Sindhu : pee eae So. 
reat Lana father ss an a 
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ceremonies of a deceased woman, only on the failure, or absence, 
of her own sons. 

“In the absence of sons, other persons may perform her 
funeral and other incidental rites, but sons alone are entitled to 
her sapindikarana. On failure of the latter, the former may 
perform this rite also. y 

“Here it is necessary to bear in mind that all persons 

seen E from the Sapindas to the King must perform 
rites obligatory. all the initiatory funeral rites. The inter- 


Intermediate ones 5 = 1c - 5 ~ 
optional. Finalones mediate set of rites ending with sapindikarana 


soe A pple may or may not be performed by them. They 
vas need not perform the final set of ceremonies, 
also, if they do not inherit her property. But they are bound 
to perform these ceremonies, if they take her property. 

“ All the persons included in the list given above, from the 
sons to brother’s sons, must perform all the ceremonies (initia- 
tory, intermediate, and final) beneficial to her soul, whether 
they take her property or not. The daughter’s son, and the 
latter’s son also, should follow the same rule. 

“The final funeral rites of a woman are to be performed 

aa on the anniversary of her death only, and not 
Final rites fora 

woman performed ON the day of the new moon, etc. They share 

pa on the snniver- on these occasions the benefit accruing from 

these rites with their husbands, and these 

ceremonies, therefore, need not be Separately repeated for 

them. But the initiatory and the middle set of cere- 


monies must be performed separately for the benefit , ee 
souls.” FA > 


The rules laid down by Rudradhara in jik re 
Rules for Mithila &re implicitly followed in the ] 
School. We will, therefore, follow his ] 
of this School. The Sraddha Viveka ment 
persons as competent to present fun 
deceased kindred : 
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“1. Among thirteen classes of sons, the son born of the 
body takes the first rank. The eldest is preferred to the 
younger sons. 

“2, Appointed daughter’s son. 

“3. Then the other classes of sons in order—the son of 
his wife begotten by another; the son of a young woman 
unmarried; the son of a pregnant bride; a son of concealed 
birth, whose real father cannot be known; a son by a twice- 
married woman; a son rejected by his natural parents; a son 


adopted; a son bought; a son made; a son self-given; a son . 


by a Sudra woman. 

“A, Grandson; great grandson; widow; younger brother ; 
elder brother ; father; brother’s son, in order. 

In default of a brother’s son, the Sapinda relations are 
competent to perform the initiatory and the intermediate set of 
ceremonies. 

“5. Daughter; Sakulyas; Sapindas through mother; 
Sakulyas through mother; mothers. 

_- 6. Mistresses. 

“7. Any one who inherits the property of the deceased. 

“The adopted grandson and the great grandson are com- 
petent to perform the Parvana Sraddha of their grandfather 
and great grandfather, even if the latter have sons of their 
own. 

“If a boy dies before attaining the age of six years, only 
the initiatory ceremonies should be performed for him by his 
brother, father, etc., in order. If he dies before attaining the 
age of two years, these ceremonies should be omitted, and he 
should be buried and not burnt. The same remark applies to a 
girl who dies before completing the age of two years. 

“With regard to a girl who dies after attaining the age of 


In case of females. UWA yora; but before marriage, only the initia- 


ih 


by her father, brother, etc. : eee. 


tory ceremonies are to be performed for beri 
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“In the case of married women, all the three classes of 
rites are to be performed for them by the following persons in 
order : 

“Son; husband; son of rival wife; grandson; great 
grandson ; Sapindas; Sakulyas; Sapindas of father.” ` 

= According to Sraddha Viveka, the Sapinda relationship 
extends to the seventh degree, including the survivor, in the 
ascending and descending male lines; and the Sakulya relation- 
ship to the tenth. So that seven generations of men, ascen- 
dants, descendants, and collaterals, are bound together by the 
tie of Sapinda relationship. The Sakulyas are three generations 
of persons beyond the Sapindas. 

The rules determining the competency to perform the 
obsequial rites in the Bengal school are not 
materially different from those obtaining in the 
Benares school. The following table compiled from Bhava- 


deva’s Treatise * on Sraddha Rites, will give a clear idea about 
them : 


Bengal school. 


BENGAL SCHOOL Wan 


SRADDHA 







a.— Parvana, or ancestral. 


b.—Ekoddishta, or individual, — 


a. —PARVANA : : 
ib son: 
2. Grandson. 


ian gening | saang on 
Danah son, 
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b.— EKODDISHTA : 
lL. Son. 
(a) Eldest Son. 
(6) Youngest Son. 
2. Grandson. 


3. Great grandson. 
4. Widow. 


(a) Having no son. 
(6) Mother of a disqualified son. 


5. Daughter. 


(a) Maiden. 
(b) Betrothed. 
(ce) Married. 







6. Daughter’s son. £ m 2 | 

t e Th $ 4 4 p 4 ; 

7. Brother. ag ae 

(a) Youngest uterine Bepehene io te an gi AG 

(b) Eldest 33 WA AT. BAN : SMA 

(c) Youngest stepbrother. NA Sade earl 

ef{fry Ts Aft (d) Eldest ” ET A z > 4 ia: Á = a 

8. Brother’s son. KEZA EET Fer’, AE 

(a) Son of youngest uterine brother. 1 Soe Sa oor 

(5) - p eldest j ES RE LRA 

“oa ; (c) 4, „youngest stepbrother. mor IN i, Soper 
sey} aman 5 (d) sy » eldest Ng "> 4 ANE NG a re Pe 


10. Miler: : F 4 ia ; ee 
soa TT iota tac BOWS: es 


GOD. = TOR: ja Te SEERNE ma ye 


Ga LAN Gak 
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22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
50. 
ol. 
32. 
33. 
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Maternal grandfather. 


Maternal grandmother. 


Maternal uncle. 
Sister’s son. 
Sapindas ea parte materna. 


Samanodakas 


33 

Widow belonging to a different caste. ~ 
An unmarried woman living as wife.» 
Father-in-law. 

Son-in-law. 

Grandmother's brother. 


Strangers. 


Pupil. p 
Priest. 

Spiritual preceptor. 

Friend. 

Father's friend. 


Servants of the same caste living in the same village. 


The list given by Bhavadeva is essentially the same as 
that given by Raghunandana. The two authorities differ, 
however, with regard to the competency of the maternal grand- 
mother and great grandson’s widow to perform these sacred rites. 
Raghunandana denies this privilege to the former/and Baers 
to the latter.’ | | 


1 The following persons are comperents ‘according to atin to pen 


S 


exequial cake in the Rengal School 
1. Eldest son. 


Youngest son. 


Grandson. 
Great 


grandson. 
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Nirnaya Sindhu, the great Mahratta authority, whose 
niles THe opinion is highly respected also in the other 
pee tro schools, thus enumerates the persons competent 
to perform the Sraddha of a deceased kinsman : 

“Son begotton by the man himself, and boru in lawful 
wedlock; grandson; great grandson; adopted son; then the 
other eleven classes of sons in order; widow. l 


20. Mother. 
Daughter-in-law. 
Son’s unmarried daughter. 
Son’s daughter, married. 
Grandson’s widow. 
Grandson’'s daughter. 
Grandson's son’s widow (?) 
Grandfather. 
Grandmother. 

Pateynal uncle, and other i nee 

30. Sapindas, ex parte paterna. : 
Samanodakas, ex parte paterna. 
Sagotras (kinsmen bearing the same family name). 
Maternal grandfather. : nit E E 
Maternal uncle. j Seed s 
Sister’s son. na <E] ae AK =r 
Sapindas, ex parte materna. 
Samanodakas, ex parte materna. _ s kak zh Aiii 
Widow belonging to a diferent ZIT T 4 
An unmarried woman liviug as wife. : beret oy WAN NAN 

40. Father-in-law. `D i die a 
Son-in-law. ie 6 pei Ein! ; DRL Mater ee a 
DE ai grand manon, KA NE sa hd ea = 
Priest. - al f : > ; 
ous Badean 


4 $ ÉS oat om ye ids 
Father's friend. — £ 

= 4&8. Servants SE ans oute ving ie tto meo ges 

‘These forty-eight persons are ent Bo sree exequi mies « 

nsman. ey Sant piya ip I 








ed ki 
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. “ (Husband, if not excluded by the son of a 
Persons entitled to i : 
pindas according to rival wife.) 
pater me “On failure of the widow, the brother is 
competént to perform the ceremonies, if the deceased lived joint 
with him. 

“If he was separate, the daughter must perform them, for 
she takes the heritage. Among married and unmarried daugh- 
ters, the former exclude the latter. On failure of the daughter, 
the daughter’s son comes next, as he inherits the property of 
the deceased. 

“On failure of the brother, the brother’s son; father : 
mother; daughter-in-law; sister; sister’s son, etc., for they 
receive the inheritance. : 

“On failure of all these, Sapindas, and then Samanodakas, 
ex parte paterna. . 

“On failure of kinsmen ew parte paterna, Sapindas and 
Samanodakas ew parte materna claim the right. 

“On failure of all these, the disciple, the priest, the spirit- 
ual preceptor, the son-in-law, nay even a friend, are competent 
to offer the exequial pindas. : 

“If the deceased has neither a relative nor a friend to 
honour his memory by performing the obsequial rites, the Kino, 
as the father of all his subjects, may cause the final ceremonies 


331 
. 













We have been hitherto concerned with persons who fhe: | 
ras: te) ce etic: 


competent to perform the obsequial rites, | e hay 
a a tye T p ; 


Sister's son. : 
_ Husband's sister's son. 
Brother's son. 
20. Son-in-law. 
Husband’s maternal uncle. 


Husband's pupil. 
Father's saman 8s, kinsmen o 
kinsmen of the mother 


nodakas, 
24. Learned Brahmins. 





ESA 
vat aa 
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nothing about the persons to whom pindas and libations of water 
are due from their kindred. 

The Nirnaya Sindhu, quoting from Smriti Sangraha, 
enumerates the following persons who are honoured in the 
pitripaksha, in holy places, and on all occasions when libations 
of water are given to ancestors. ‘The Nirnaya Sindhu, as I said 
before, is highly esteemed in all the schools, and its dictum, 
therefore, on this point is authoritative. 

“Dhe three immediate paternal ancestors with their wives; 
stepmother; the three immediate maternal ancestors with their 
wives ; deceased wife ; son and others (grandson and great grand- 
son); paternal and maternal uncles, and brothers—all with 
their wives; fAther’s and mother’s sisters with their children 
and husbands; sisters with their children and husbands; father- 
in-law (and mother-in-law); preceptor ; disciple; and friends.” * 

In like manner pindas are due from females to certain 

persons. So long as their husbands are alive, 
Na ia te eke they are not competent to perform any religi- 
specified person ous ceremony whatever. “No sacrifice,” says 

Manu, “is allowed to women apart from their 
husbands, no religious rite, no fasting; as far only as a wife 
honours her lord, so far she is exalted in heaven.”* But after 
the death of their husbands they claim the right to present 
obsequial offerings to the following persons: 

We quote again fro irnaya Sindhu, which is supported 
by Smriti Sangraha: 

“ Deceased husband; father-in-law and mother-in-law ; 
grandfather and grandmother of husband ; her three immediate 


> aaea Aaa avast ATAS 4 
aha etaaafe atastadt Taat: afta: | 
Rea: fact asahan A car adi u Ka 


$ > Niruaya Sindhu, p: 184. . 8 8 | 
a" 155. ; < oP l P aà 
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paternal ancestors with their wives; and the three immediate 
maternal ancestors with their wives.” 

Like balls of funeral cake, libations of water are also due 

A aga, ARL deceased kinsmen. The rules with regard 
offerable promiscu- to these libations are not so strict as in the case 
ously by kinsmen. < 
of pindas. Water may be presented promiscu- 
ously by the kinsmen of the deceased. Degrees of proximity 
need not be calculated in this case with exact precision. It is 
enough to say that water may be presented with or without 
pindas by the kinsmen of the deceased. Gautama says :* 

“The Sapindas shall offer libations of water for a deceased 
relative whose tonsure has been performed; as well for the 
wives and daughters of such a person. Sonie declare that it 
must be done in the case of married female relatives also.” 

All the persons who are entitled to pindas, have also a 

right to libations of water. Besides these, 
Arer entitled there is anotber class of persons who are 
right to libations. entitled only to libations of water, and nothing 
i a to libations more. These are remote ancestors, who cannot 

claim pindas. These are seven generations of 
ancestors, according to the Mitakshara, beyond the first seven. 
Manu says, however, that the Samanodaka relationship ends 
only when the names and births of the remote ancestors can no 


ee be EE eae Thus we find that all i ea 












4 ts Mee oS Ee 
* Gautama, Ch. XIV. wih, aging ie EREI a! rue 
esta YA srih nantan eee a 
In connection with this subject, the eae ract fre | ay ee ; 
the Law and Customs Hindu Castes in Bom Meith > read y dit, atent 
author is describing the existing customs with A 7 une and annu h 
to deceased kinsmen : os Lin 
“ On the death of a man, whether 


funeral, and pubseruenthy: she EE 
devolves on his heir. default of hi 
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nay even those with whom we are connected by marriage, or 
by a tie of friendship, claim a handful of water from us for the 
benefit of their souls in the other world. They claim a tear of 
remembrance from us, a memento of our gratitude and affection, 
and it is freely given to them by all true followers of the 
Sanatana (eternal) faith. 


In calculating the degrees of proximity of a kinsman to 
the deceased, the rules concerning impurity 


Rules regarding 


impurity determine Are Of great assistance. On the death of a 


proximity of kin- 


PYS: blood-relation all his kindred are affected with 
impurity, but in different degrees of intensity. 

Their bodies become impure, and they are not allowed to 
Effects of im. perform religious ceremonies during the period 
purity: of impurity. They must allow their hair and 
nails to grow, and abstain from animal food. ‘Their food 
cannot, during this time, be partaken of by others, and they 
cannot partake of the food of others. They must remain isolat- 
ed, as it were, from society, during this period of mourning. 
The rules of impurity are rigidly enforced in Hindu society, 
and no one is allowed to deviate from them, unless there 


are very exceptionable circumstances which justify such 
violation, 


to perform the ceremonies in his stead. The eldest son defrays the expenses of the 
kriya out of the common property, or if, after partition, he performs the ceremonies at his 
own charges, the others contribute to the expense at his requisition. All might perform 
the monthly and annual ceremonies at their separate charges, if after partition, as other 
religions ceremonies. 


“An heiress is subject to the same rules, but she appoints a relative as dharmaputra 
to be the actual performer of the ceremonies. : 


“After paying the deceased's debts, and providing for an entertainment to the caste 
the remainder is given away in charity in the event of a man dying with distant relations 
only. In this case, or on refusal of the next heir to perform a man’s kriya, he may give 
his property to another, on condition of his performing the ceremonies, and the survivor 
cannot dispossess such a condétional heir. A wattan service is often given to a stranger, if 
there are no near heirs. The distant relations then perform the rites for their own purifi- 
cation, and to insure the supposed happiness of the deceased in another state of existence, 
Hence, if the individual whose duty it is to perform the rites refuse, he is subjected to 
fine before readmittance to caste privileges without being precluded from receiving 
the property. The krgya is, however, performed at his charges. His shSre may. be given 
to his son. The Sirkar (Government) may have the kriya performed ont of the attached | 
proceeds of the deceased’s estate.” —Pp. 225—227. rear) ak 

y s 


Si . . è 
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These rules of impurity are important, inasmuch as they 
Importance of the enable us to find out in many cases the exact 
spies, position of a person in the scale of kinsmen 
having heritable blood in his veins. In the language of an emi- 
nent scholar, the nearer a person is related to the deceased, the 
greater is the direct or indirect benefit he is able to confer on 
the latter’s soul, the nearer too are his claims to inheritance. 
According to the degree a person owes the Sraddha to a relative, 
in that proportion the purity of his body is also affected by the 
death of that relative; and the time within which the impurity 
he suffers in consequence can be removed by certain religious 
acts, depends, therefore, on the degree of relationship in which 
he stood to the deceased. This degree of rel&tionship in its 
turn can be determined if we know the term of impurity which 
a person has to pass through on the death of his kinsmen ; for 
the term is longer or shorter, according as the degree of rela- 
tionship is nearer or more distant. 
We will first of all quote from Gantann the oldest angiven 
Gautama. among the Hindus : 
“The Sapindas become impure by the death of a naa 
during ten days and nights. 
“The impurity for a Kshatriya lasts for eleven oes and 
nights ; or, according to some, for half a month. 
“That of a Sudra for a whole month. | | 
“And if he hears of the death of a Sapinda after the lapse 
of ten days and nights, the impurity lasts for one night, tog 
with the preceding and following days. — A be 
«This is also the case when a relative, wh o 
relative by marriage, or a fellow-studen b, ha 
We now come to Suddhi Tatw 
“Sadahi Tatwa Mithila School, whos 
(Mithila School), universally Sp 
at the present day : i 
1 Gautama, XIV, Ch. 
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‘Impurity lasts for ten days on the death of a Sapinda; 
and three days only on the death of a Sakulya. 

“ If the name, birth, and lineage of a deceased person could 
be traced step by step to a common ancestor beyond the Sakulya 
degree, or beyond ten generations, impurity would last on his 
death for a day and two nights. But if these could not be 
traced, but it was generally known that the deceased belonged 
to the same ‘stock, ablution alone would free a kinsman from 
impurity. 

“On the death of his maternal grandfather, the daughter’s 
son is affected with impurity for three days; but on the death 
of his maternal grandmother, only a day and two nights. 

“ Impurity Jasts for a day and two nights on the death of 
a maternal uncle; mother’s sister’s son; father’s sister’s son; 
maternal uncle’s son ; daughter’s son; and a sister’s son. 

“It also lasts for the same time on the death of mother’s 
stepsister (?) ; maternal uncle’s wife; and father’s sister. 

“ It lasts only for one night on the death of mother’s step- 
brother; mother’s father’s sister’s son; mother’s maternal 
uncle’s son ; father-in-law ; mother-in-law ; and brother-in-law.” 

The importance of the Sraddha ceremonies from a legal 

point of view cannot be overrated. The com- 

meen aha cere petence of a person to offer these oblations 

key to the Hindu forms the test of his title to the inheritance. It 
Law of Inheritance. 

is a well known saying, that ‘ he alone is entitl- 

A to the property of the deceased who is competent to present 

exequial offerings to him”. The principle that the right of 

inheritance, according to Hindu law, is wholly regulated with 

a reference to the spiritual benefits to be confer- 

ije nda ae the red on the deceased proprietor, has been laid 

phot pen eee _ down by the highest judicial authority." Ithas 

been often remarked by the Judicial Committee of the Privy 


1 B. L, R: Amrita® Kumari, II, F.B., 28; Gurngovinda Mandal, V., F.B., 15; 13 W.R., 
F.B., 49; Govinda Prasad, XV, 35, ete., ete. inane 


oe 
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Council, that “ there is, in the Hindu law, so close a connection 
between their religion and their succession to property, that the 
preferable right to perform the Sraddha is commonly viewed 
as governing also the preferable right to succession to pro- 
perty.” > In the language of an eminent scholar, “a kind of 
spiritual bargain is at the root of the Hindu law of inheritance. 
For the direct or indirect benefit of his future life, a person 
reguires after his death certain religious ceremonies—the Srad- 
dha—to be performed for him; and since these ceremonies 
entail expense, his property is supposed to be the equivalent 
for such expense ”.* This is disputed by Dr. Jolly, who says: 
“ But the theory that a spiritual bargain regarding the oblation 
of the customary offerings to the deceased by the taker of the 
inheritance is the real basis of the whole Hindu Law of Inheri- 
tance, is a mistake which has arisen in the early period of the 
Administration of Hindu Law from a too exclusive study of 
the writers of the Bengal school, and from certain terms often 
recurring in Colebrooke’s translations of Indian Law-books 
notably from the term ‘connected by funeral oblations’ the 
English eguivslent chosen by Colebrooke for the well known 
Sanskrit term ‘sapinda’. This theory has now been given up 
so far that a difference of doctrine in this respect between the 
Bengal writers and those of the other schools has been recognis- 
ed.” That may be so, but we will make it abundantly ‘lear, in 
subsequent lectures that the doctrines of religious efi y of 
oblation and of affinity or cone ‘are moh agonist 
but Pes enman to each other i that we cann 










APAN 
pre's mp RJ ke ch ee ae i 


‘12 MLA, po; 9 MLA., 





NATURE OF SRADDHA RITES 103 


declared for the acquisition of wealth ;—one, temporal enjoy- 
ment; the other, the spiritual benefit of alms, and so forth. 
Now, since the acquirer is dead, and cannot have temporal 
enjoyment, it is right that the wealth should be applied for 
his spiritual benefit; ” and this spiritual benefit can be conferred 
only by the performance of the Sraddha ceremonies in honour 
of the deceased. ‘* Inheritance, accordingly,” he goes on to 
say, “‘is in right of benefits conferred, and the order of succes- 
sion is regulated by the degree of benefit.” * 

“ With the notion of responsibility,” says Sir Henry Maine,’ 
“after death, the notion of expiation was always associated. 
Building upon this last notion (and forgetting, apparently, the 
original motive vf the Sraddha ceremonies), the Brahmanical 
commentators gradually transformed the whole law, until it 
became an exemplification of what Indian lawyers call the doctrine 
of spiritual benefit. Inasmuch as the condition of the dead could 
be ameliorated by proper expiatory rites, the property descend- 
ing or devolving on a man came to be regarded by these 
writers partly as a fund for paying the expenses of the 
ceremonial by which the soul of the person from whom the 
inheritance came could be redeemed from suffering or 
degradation, and partly as a reward for the proper performance 
of the sacrifice. 

“There ought to be nothing to surprise us,” he continues, 
“in the growth of such a doctrine, since it is only distinguished 
by its logical completeness from one which had influence on 
Western jurisprudence. The interest which, from very early 
times, the Church claimed in the moveable or personal property 
of deceased persons, is best explained by its teaching, that the 
first and best destination of a dead man’s goods was to purchase 
masses for his soul, ‘and out of this view of the proper objects 
of wealth the whole testamentary and intestate jurisdiction of 


Ecclesiastical Courts appears to have grown.” . 
1 Dayabhaga, XI, 6, 29. . 452 
2 Maino’s E.L, 381, l “ef bah pee 
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It has been doubted, however, whether this principle is 
universally true in all the schools of Hindu 
strictly true inthe law. “It is strictly and absolutely true in 
caso of the Bengal Bengal,” but it has been asserted that it is not 
so elsewhere. The question whether the doctrine 
of spiritual benefit is applicable to all the schools of Hindu law 
is extremely important, for if it can be proved that the principle 
is universally true, the logical consequences of the doctrine 
would easily determine the order of succession, wherever 
there are disputed points to be settled by British Courts of 
Justice. We shall examine the question at length in a future 
Lecture, and show the connection which exists between the 
competence to present ancestral offerings and the title to inherit 
the property of the deceased proprietor. 


The principle 
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Civil Government—Social progress destructive of priestly aabendenoy—Bddhha- i | A 
teachings—Equality—Summum bonum of life—Effects of his teachings—Rules ~ of j 
Tnheritanca the same with the Hindus and Buddhists—Neglect of oe gan GO i 
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Vasishtha— Established by arguments—Their views as to different kinda of sons— 
Views of other legislators— Vehemence of Apastamba’s language —-Vasishtha’s advocacy 
of ancient institutions-.-Bandhayana on illegitimate sons—Confuted by Apastamba— 
Conclusion—But supported by Vasishtha—Apastamba’s native place—Sutra works— 
Sages of the aphoristic period—Internal evidence as to their priority to Manu—Harita 
—Yama—ankha—Cuarrent edition of his work written in prose not referable to Sutra 
period—Probability of the name of its author being fictitious—Parasara —Books on ritual 
and expiation bearing his name, are the metrical editions of the original—The period in 
which he lived—Third class of legal treatises—Manu— Calculation of the period in which 
he lived—Results of computation made by scholars—Their mode of calculation not 
satisfactory—A Similar attempt at fixing the date of Nirada—Mannu older than Yajnaval- 
kya, and Narada younger than the latter—Metrical composition characteristic of this 
period—Manu of the ancient legislators not to be identified with the author of the 
Inatitutes—Tradition as to three redactions of Manu examined—Antiquity of Manu's 
Code—Narada’s work a systematic treatise on law—Weber on the posteriority of 
Yajnavalkya’s Code to Manu’s—Chronological sequence of Mann, Yajnavalkya, and 
Narada—Vishnu—Nature of aphorf€ms—Vishnu-Smriti is not the metrical version of 
what are called the Vishnn-Sutras: fallacy of the contrary proposition—Vishnu’s age 
subsequent to that of Mana and Yajnavalkya—His description of social condition— 
« Jangal ”—Vishnn’s laws point to an advanced state of society—Four later lawgivers— 
Devala first in the order of succession—Brihaspati second—Katyayana—Vyasa—Not 
identical with the famous author of the Mahabharata—He delivered his laws at 
Benares—Summary. 


“Law, we read in the Veda,’ “is the king of kings, 
eee otto MOTS powerful and rigid than they : nothing 
law. can be mightier than law, by whose aid, as by 
that of the highest monarch, even the weak may prevail over 
the strong.” 
The “ roots,” or sources of law, according to Manu, are 


four. in number : Revelation, or the uttered 
E Ag kanaka thoughts of inspired seers; the Institutes of 
L Revelation œœ revered sages, handed down by word of mouth 
Aka from generation to gener os the approved 
and immemorial “ usages” of the ee apd, p: 
that which satisfies our sense of equity, and Bice: Ce} | 
son.” pi 
Ng jnavalkya* improves upon the text of his 
and adds that “an act proceed 
ng to intention” should also be dec 


of law. Intention, accord 


Pi Br., 14. 4, 2, 23; Bri. Ar. Up., 1, 4, 14. 
A anu, II, 6. 
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is the test of the legality or illegality of an action. Our motives ™ 


declare whether our acts should be considered 
ea este! as offences punishable by law, or whether they 
are such that the law can take no cognisance of 

them even if the results are injurious to others. 
[If we now translate the words of Manu and Yajnavalkya 
into the language of the present day, they 
orien ee ll the would mean that law is twofold—Divine and 
: Human. Law has its origin in divine will, and 
is interpreted by eminent sages of antiquity, whose writings are 
entitled to the highest esteem. Custom, in course of time, 


superseded, in many instances, in obedience to 
Custom : its valid- 


ity. °F the law of progress, the written Institutes of 
ee the ancient sages, engraved though they had l 
been on the tablets of memory. But custom to have the force 
of law must be viewed by the light of reason, and the sense of 
equity must guide our judgments} The motive of an action is 


the test of its legality, and all acts proceeding from bad motives, 


and which are productive of harm or mischief to others, ere ý 


be condemned and punished as prejudicial to the interests ¢ of 
society. ‘* Equity and good conscience,’ to use the commo; 
legal phraseology, is thus recognised as a source of Jaw i 
Smritis. ghaul rules of KERA are maint onide posi Gin 
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The Revealed Law of the Hindus is contained in the 

Vedas; and the Human Law, in the Codes of. 

Revealed Law con: Manu, Yajnavalkya, Parasara, and other sages. 

These Codes, or Institutes, are founded, it 1s 

believed, on Revelation, and derive their authority from Divine 

Law. If, therefore, it be ever found that the 

anan lew © revealed Law is at variance with the rules laid 

e Codes of Sages. = À 

down in human “ Institutes,” the latter should 

ras uperlority of the | be set aside at once, and the law of divine 
origin must assert its supremacy.’ 

The Vedas were originally three in number: Rik, Yaju, 
= and Sama. At a more recent period, a fourth 
The Vedus three DEN 3 

in number. A fourth Veda—Atharva—was added to them; but it 
subsequently added. < 5 4 

never obtained that sanctity which was allowed 
to the other Vedas. It should never be forgotten, however, 
that all the four Vedas are considered to be of divinely inspired 
origin. 

Each of these four Vedas consists of two distinct parts—a ~ 
Sanhita and Brak. Sanhita or collection of Mantras and a portion 

mans called Brahmana. EAGT 

The word mantra is derived from the root: mans lahan kn 

so that the word literally means “ thoughts. 2 
These were the inspired “ thang hias (of pri- 
meval saints) centered upon that divine light which illumine i 
darkest recesses of the human mind. oe ther im Be 


AH 


Mantras. 









man savant, “is either a prayer, or 
adoration addressed to a deity; it de 
pious act, or lauds or invokes poe objec 


returns an answer ; ; either direct 
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blesses or imprecates, exults or laments, counts or narrates ;’” 


asks for food, or longs to pay homage to the Great Benefactor 
of the Universe. None but a believer can enter into the true 
spirit of these hymns. Millions of men depend upon them for 
salvation, and repeat them every day with the firm belief that 
they will obtain divine merey through them. These mantras 
are the repositories of all the sacred knowledge of the Hindus, 
and are guarded as the most precious treasures which man can 
possess. The solemn secrets they contain are known only to the 
initiated few, who with their dying breath entrust them to their 
children, and thus hand them down from generation to 
generation. 
These mantras are to be found in the Sanhitas of the 
aaa i. Vedas. The Rig-Veda is rich in these sacred 
Sani brijian of then BONES, and the Sama and the Yaju have freely 
borrowed them from the oldest Veda. The Rik 
is the parent tree, and the other two are only its offshoots. The 
Sama and. Yaju have been very properly called 
the attendants of the Rik. There are believers, 
however, who, forgetting the substance of true religion in the 
forms it prescribes, have greater veneration for Yaju than for 
the other Vedas. “The Yajur-Veda,” says 
Sayana in his introduction to the Taittiriya 
Sanhita, “ is like a wall, and the two other Vedas are like fresco 
paintingson it”. The Brahmans of India, though they hold all 
the Vedas in the highest veneration, and believe them to be of 
divine origin, owe allegiance, however, only to one of them, to 
the exclusion of the other three. There are some who claim the 
privilege of studying two Vedas, some three, and others four. 
But, asa general rule, they pay their homage only to one, and 
guide their conduct by the laws laid down in that particular Veda. 
The Brahmanas are theological expositions of the mantra: 
"Whey aré- ritualistic treatises, which enjoin 
sacrifices and explain their meaning. They 


ee 


Rig- Veda. 


Yajur- Veda. 






Brahmanas. 
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‘are the productions of a theological age, and are saturated 
with theological metaphysics. ‘“ They give injunctions as 
to the performance of sacrificial acts, explain thei origin, 
and the occasions on which the mantras are to be used, 
by adding sometimes illustrations and reasons, and sometimes 
also mystical and philosophical speculations.” They contain 
citations of hymns in fragments, and show that the Sanhitas 
of the Vedas were widely studied and minutely remembered. 
They must, therefore, be later in point of time than the mantras. 
With respect to their age, Dr. Weber says: “They all date from 
the period of the transition from Vedic civilisation and culture 
to the Brahmanic mode of thought and social order. They 
originated in the opinions of individual sages, and were imparted 
by oral tradition, and preserved, as well as supplemented, in 
their families, and also by their disciples. The more numerous 
these separate traditions became, the more urgent became the 
necessity for bringing them into harmony with each other. To 
this end, as time went on, compilations, comprising a variety of 
these materials, and in which the different opinions on each 
subject were uniformly traced to their original representatives, 
were made in different districts, by individuals pepghianly 
qualified for the task.” ` 
The canons of the Brāhmanas inspire the same sacred awe 
as the mantras. Both have the same source, aco ken to 
Hindu belief, and are equally the objects of venera . 
Origin in Divine bave proceeded from Divine Will, and 
Will. _ therefore, the revealed Scriptures. 
The Divine Law of the Hindus, therefore, 
for and found in the mantras and Brakmanas. | 
ee ee a The Sanhita of enol Vi da 
Brabmanas, manas attached to it. 
‘The Rik has Aitareya, Kaushitaki- 
of the Rik-Veda, “manas attached to ib. EEE 
| Ma Weber's History of Sanskrit Literature, tig al 
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There are eight Brahmanas relating to the Sama-Veda. 
Sama- Veda, The Oamavidhana and the Tandya Mahabrah- 
mana may be mentioned as representatives of this class. 
The Yajur-Veda is divided into two schools, and the text- 
Yajur-Veda, books of these schools are respectively called 
Black and White Yaju. There was a dissension between the 
teachers of Yajur-Veda, and the sage Yajnavalkya led the 
Black and White dissenting party. The text-book of his school 
yy is called the White Yaju. The Black Yaju is 
known as T'aittiriya Sanhita, and the White Yaju is called the 
Vajasaneya Sanhita. 
The Taittiriya Brahmana is attached to the former, and 
Satapatha Brahmana to the latter. 
Gopatha Brahmana relates to the Atharva- 
Veda. 
[ shall have to make frequent references to these Vedic 
Full of materiale WOrks in the course of our lectures, and I deem 
ofhistoricalinterest’ it proper, therefore, to mention the names of 
these treatises in this place. These are valuable records of 
Vedic antiquity, and the materials of historical research are to 
be found only in these works, replete as they are with Brah- 
manic wisdom. 
The state of society they depict is well worthy of notice. 
Hed teeta Hindu Law has its origin in Vedic manners 
society intheremote and customs, and its spirit is derived from the 
a social organisation of the Vedie pee is a 
trite saying, that Law is not the creature of a day, but it grows 
from the customs of successive ages. k s 
The Hindus universally and sincerely believe that all their 
Rules of conduc, &DCIONt usages and established rules of conduct 
enn ORAE sera: have the sanction of an actual revelation from 
heaven. According to the Mimansakas, all 
valid customs gre supposed to be based on lost téxts of sruti. 
“Usage presumes a recollection which again presupposes 


Atharva- Veda. 
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revelation”. 


The modern jurists also are of opinion that, in 
order to trace the development of the legal institutions of a coun- 
try, we ought to go to the fountain-head, and there observe the 

Rig-Veda songs. germ of their growth. The songs of the Rig- 
Veda give us an insight into the social order of the Vedic age : 

“The social condition of the Hindus,” says an eminent 
scholar, ‘as reflected by the hymns of this Veda, is not that. of 
a pastoral or nomadic people, but, on the contrary, betrays an 

Indicate advancea @dvVanced stage of civilisation. Frequent allu- 
stage of civilisation. sjon js made in them to towns and cities, to 
mighty kings, and their prodigious wealth. Besides agriculture, 
they mention various useful arts which were practised by the 
people, as the art of weaving, of melting precious metals, of 
fabricating cars, golden and iron mail, and golden ornaments. 
The employment of the needle, and the use of musical instru- 
ments, were known to them. ‘They also prove that the Hindus 
of that period were not only familiar with the ocean, but some- 
times must have engaged in naval expeditions. They had some 
knowledge of medicine, and must have made some advance in 
astronomical computation, as mention is made of the adoption 
of an intercalary month, for the purpose of adjusting the solar 
and lunar years. 

“Nor were they unacquainted with the vices of civilisation, 
for we read in these hymns, of common women, 2 secret A os 
of gamblers and thieves. petit A eee 

«There is also a curious hymn, from aioe it would appear 
that even the complicated law of inheritance, whi y 
the pouan of the existing Hindu e was 










Caste system un- Sanhita period) to ha 
known in Vedicage. there is no eviden 2 
which at a later period were ¢ 
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caste, were employed in the same sense by the poets of these 
hymns.’’* 
[t is beyond our province to describe the different branches 


of the Vedas. Suffice it to say, however, that 


Ramifications of 
the Vedas. 


each of the Vedas “branched off into various 
Sakhas, or, as we might say, into various editions, which, though 
in the main concurring in their contents, nevertheless contained 
verbal differences enough to account for the divisions of their 
respective schools”. We shall have occasion to speak of the 
Vedic Schools of Law, when we come to treat of the next 
division of Vedic Literature. 

The mantras and the Brahmanas are collectively known 
as Sruti, or revelation. With the ritualistic 
canons of the Brahmanas ended the Vedie 
Literature properly so called. These liturgic treatises had 
grown unwieldy; the mass of theological matter collected in 
the Brahmanas had become so large, the sacrificial details, 
enjoined and illustrated, had become so various and perplexing, 
that an imperative necessity was felt for arranging and sys- 
tematising the vast collection of materials of the Brahmanas. 
- Concise collective summaries of this great mass became abso- 
lutely necessary, as it was impossible to follow the thread of the 
diffuse discussion of sacrificial details and metaphysical mysti- 
cism. “The utmost brevity was requisite in condensing this 
great mass, in order to avoid overburdening, the memory ; and 
thes brevity ultimately led to a remarkably compressed and 

enigmatical style—known as Sutra or thread— 
which was more and more cultivated as the 
Literature of the Sutras became more independent, and in 
proportioh as the resulting advantages became apparent.” 
Various ingenious conjectures have been given as to the origin 
of the word Sutra,-a thread, a string, a clue. We believe that 
the aphoristic rules were called by this name, inasmuch as it 
| *Goldstiicker’s Literary Remains, Vol. I, p: 271. sos asi 
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was by means of these Sutras that the bewildering maze of 
Vedic rituals could be threaded, and because they afforded 
a clue to the intricate labyrinth of the theological dis- 
cussions of the Brahmanas. The elaborate details were so 
diffuse, that they became unmanageable, and could not be 
grasped by the mind, unless the arguments advanced were 
consecutively strung together and shown as ina mirror. These 
Sutras might be called Vedic Encyclopedias. They were a col- 
lection of the principal facts, principles, and discoveries in all 
branches of the Vedic Literature, digested under proper titles 
and arranged under proper heads. Extreme brevity was the 
great object of the aphoristic style of composition, and it 
became a common saying that “an author rejoiceth in the 
economising of half a vowel as much as in the birth of a son.” 

The aphoristic rules were called Smritis, or remembrance, 
as distinguished from Sruti, or audition. 

The name of Smritis was appropriately given 
to them. They were the Vedic formulx, which could be easily 
remembered: “The dark, unfathomed caves of the Vedic 
ocean contained innumerable gems of purest ray serene,” but 
few could dive deep, and bring them to the light of the sun. , 
When, however, they were brought to the surface and arranged 
and classified under proper heads, their hature could be minute- 
ly examined, and the mind could, at one glance, grasp and 
remember their names. ‘These aphorisms were intended as 
memorial sentences, which were communicated to the pı Dil; 

which the latter learnt by meant and rem 

Served as memoria ered, and which were supplemented 
pate ên oral explanations of the teac ier 
The founders of the aphoristie sch 
human authors, though 
veneration. Their we 
seded the study of the Vedas, a: 
were performed by the ne 


Smritis. 
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progress of time the Vedic language had become unintelligible ; 
but the aphorisms written in comparatively modern style could 
be easily understood and easily retained. A true believer, 
however, though he is allowed all external aids in interpreting 
and mastering the Vedic ritual, is enjoined to learn the Vedas 
by heart; and there are thousands of Brahmans 
nog tvatonefme- to this day who can repeat from memory the 
branch of the Veda to which he belongs, the 
Brahmanas attached to it, and the Sutras relating to them. It 
is not uncommon to meet with men who can repeat from 
memory every word of the Sakala branch of the Rig-Veda, the 
whole of Aitareya Brahmana from beginning to end, and all the 
Srauta and Smarta Sutras of Asvalayana, and the other 
Vedangas or auxiliary sciences. They might be called men of 
collossal memory; but in India—where memory is cultivated 
to an extraordinary degree, and where learned men are esteemed 
in proportion as they remember and promptly apply, from the 
capacious stores of their minds, without referring to written 
books, all the Vedic and philosophical truths, and all the rami- 
fying details of ceremonial and legal literature—they excite 
neither admiration nor wonder. Such feats of memory are 
witnessed every day, and their absence alone is noticed and 
severely censured, 
The Sutras, or aphorisms, are divided into three classes, 
viz., Srauta Sutras, Grihya Sutras and Dharma 
Sutras classified. z 
Sutras. The first class are exclusively devoted 
tol the consideration of the ritual, and are entirely founded upon 
the texts of the Vedas. 3 
The second class of aphorisms treat of domestic ceremonies, 
those celebrated at birth and before it, at marriage, as well as 
at death and after it. 
The third class deal with ida law, properly so called, 
and have a special interest for us. They form the-basis of the 
legal portions of the law-books, and are the’sources from which | 
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Manu and Yajnavalkya, and the other compilers of Hindu law, 

have largely borrowed their materials. 
The third class of aphorisms are known as Dharma Sutras. 
Dharma means Law or Justice. The Dharma 


Dharma Sutras, or EAC 
ieee oe race Sutras, therefore, were aphoristic rules relating 
to law. They were legal maxims, which 
ne 


defined the functions of government and the duties and obliga- 
tions of the different classes of society. These aphorisms were 
also called Samaya-charika. Samaya means time or agreement, 
and Achara means custom. These were rules which could not 
be said to. be founded upon divine injunctions, but had grown 
out of the customs of the times for the better regulation of 
social affairs. The legal relation between man and man, it is 
sometimes said, arises out of mutual agreement, or is deduced 
from approved usages. The appropriateness of the terms 
employed (samaya and chara), therefore, to designate the class 
of legal aphorisms under consideration, will at once be noticed. 
The Dharma Sutras treat principally of the duties and 
; obligations of a householder, the functions of a 
d or ete eu’ settled government, the administration of 
justice, the law of inheritance, and other 
matters bearing upon them. It will be seen, therefore, that 
these aphorisms are the foundation of Hindu law, and all the 
ancient Codes of law, such as those of Manu and Sere 
have not only drawn their inspiration from them, but are large] ly 
indebted to them for the materials which shires bas sed by 
them. oh eae AES = 
It is true that, according to the ae 15, th alae E 
of dharma, or law, is | ] E E 
jamane. but there are no spec the ` 
treating of law. In alone we f 
continuous treatises devoted to t : 
to the aphorisms, therefore, fo 
dence, In the Vedic times, w á 
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gar Daloa patriarchal families, the patriarchs administered 
notitele in AK their own law, which differed in different years 
eee according to the individual circumstances to 
which it was applied. When the heads of the families had 
supreme sway over the life and property of the individual mem- 
bers, their word was law, and there was none to whom an 
appeal could be made in case of supposed injustice. Uniformity 
in the decisions of the griha-pati, or lord of the family, was 
„never expected, nor aimed at. The disputes which arose bet- 
ween the members of the family were settled with a high hand 
by the head of the house, with due regard to the promotion of 
the family interest, before which all personal considerations 
std, effets Gt had to give way. It was only when the limits 
extension of social of the family became enlarged, when foreign 
pS elements were introduced, and the rights of 
individuals were recognised as distinct from those of the family, 
that the need of a body of rules defining uniform conduct in 
different social relations was created, and supplied by the so- 
ealled legal aphorisms. It was only when the social necessities 
outgrew the family wants, when large classes of men transacted 
business with each other, and Civil Government was established 
to protect public interests, that the desire was felt of defining 
accurately the socjal relations, and of laying down rules for 
breaches. of social agreement. Immemorial and approved — 
custom, prevailing at the time, was the great guide of the 
Jurists who undertook the task of creating "a body of law, 
wf should cement the union of the different social 
elements, and promote the collective happiness of the different 
social groups and of the individual members. ee 
"them. rin 
Tt is no wonder, therefore, that we do iE find. in the 
Civit, EAEN sin Aga and Kajang continuous treaties 
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When the Sutra works were composed, schools were 
Sites in. foundeds which adopted them. These schools 
Dhayang, were called Charanas. Hach school consisted 

of members who accepted the interpretation given in their 
Sutras of Vedic texts, followed the ceremonial recom- 
mended, and guided their actions by the rules laid 
down. They constituted a spiritual family whose bond 
of union was a community of sacred texts. They formed a 
body who were pledged to the reading of a certain Sakhd or 
branch of the Veda, and who owed allegiance to one set of 
aphorisms, ceremonial and legal. Each school was an ideal 
succession of teachers and pupils, who formed a compact body, 
whose spiritual government was complete within itself. They 
had their own Sanhita, their own Brahmarfa, and their own 
Sutras. “They were ideal fellowships, held together by ties, 
more sacred in the eyes of a Brahmin than the mere ties of 
blood. They were the living depositories of the most sacred 
heirlooms, and on the extinction of a (harana, the words which 
were believed to be the breath of God would have been lost 
without hope of recovery.” * These schools were spiritual 
Fapisd tain lb WA brotherhoods, whose ideas, feelings, emotions, 
nities. and prejudices moulded themselves on the 
‘pattern of those which result naturally from consanguinity. 
The spiritual relationship thus created was as strong as the 
affinity founded on the ties of blood. Different patriarchal 
families belonged to the same spiritual brotherhood, and as a 
natural consequence the ideas of patriarchal power were 
relaxed, and the spirit of opposition was replaced by ae 
affection and sympathy. Crude notions about individu a 
family relations were gradually smoothed down, and society 
entered on a new phase of progress. +. sel 

These schools were divided into four classes, accordin to = 

atiii adi the four Vedas to which they belonged. As — 
same as that of the. the Megas had numerous branches accordi. 
; their varias lectiones,” these schools 








1 Max Müller's Ancient Sanskrit Literature, p. 378. 
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corresponding subdivisions. It is stated that, during the Sutra 
period, the Rik had five, Yaju eighty-six, Sama one thousand, 
and Atharva nine such schools. The ceremonial and legal 
aphorisms were all cultivated by members of the Hindu com- 
munity in their respective schools, and we can easily imagine 
what fresh life was imparted to the study of law in these 
shrines of sacred knowledge. 

We pointed out that there were two classes of aphorisms— 

those founded on the Veda, and those founded i+ 


Decline of the ae 
influence of the on tradition or custom. The second class was 


em A subdivided into aphorisms relating to domestic 
(grihya) sacraments, and those relating to law and government. 
All these aphorisms were equally cultivated at first in the 
different schools, and their study was carried on with 
an earnestness and enthusiasm peculiar to the Aryans 
of India. For a long time the study of ceremonial and 
legal aphorisms was inseparable, and the dharma sutras, 
or legal maxims, held equal rank with the other apho- 
risms. The ceremonial aphorisms, however, belonged to religion, 
and the dharma sutrus treated of civil matters. There was an 
essential difference between the two. The spiritual welfare of \ 
man was of greater importance than his temporal interests. Tt 
was not long, therefore, before the study of 
The ceremonial Thayma was neglected in the schools, and the 


branch of the apho- 
risms cultivated to spiritual brotherhoods were exclusively engaged 


the neglect of the 
mans f legal jn the cultivation of the ceremonial branch of 
divine law. ‘These brotherhoods exist to this 

day, but they do not consider it their duty to guard the dharma 

sutras with that jealous care which they bestow on the religious 

law. | “ 

| There was another cause which tended to the extinction of = 
Establishment of this branch of study in the various schools. 

Civil Government. Civil Government was firmly established, and 


the power of the patriarchal families decayed in prapona as 


« 
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ideas about civil rights were enlarged. The administration of 
law and justice was taken out of the hands of such exclusive 
bodies as the spiritual Brotherhoods, and entrusted to tribunals 
established for enforcing civil obligations. With the progress 
of kingly power, force introduced order, and these civil tribu- 
nals monopolised the administration of law. The domination of 
the sovereign, granting that it was confined to a limited area, 
commanded the obedience of the people, and the development of 
Royal attributes diminished the influence of the spiritual 
brotherhoods. 
There was a third cause which powerfully operated, later 
on, in undermining the temporal power of these 


> 


peated cas Laka bodies of men. The laws which were framed 
a ie and administered by them reserved to the 
priestly caste rights and privileges which were denied to the 
other classes of the social order. The reason is plain enough. 
“The Charunas were confined to the priestly caste,” and laws 
were made by the members of the priestly caste. The lion’s 
share, therefore, was taken by them, and the members of the 
other castes were not treated on an equal footing. The doctrine 
that all men are equal was repugnant to the priestly instincts, 
and anything that encroached upon the sacred majesty of the 
hereditary possessors of divine knowledge was condemned 
with all the force commanded by superior wisdom. With 
the advancement of society and the progress of civilisa- 
tion, however, things could not long remain in this state. 
“Buddhism, which originally sprung purely from neh 
tical heterodoxy regarding the relation of matter to spirit, 
addressed itself in course of time to practical points of 
religion and worship, and imperilled the very existence of 
Brahmanism. The people generally avdiled themselves of its ` 
aid in order to throw off the overwhelming yoke of prenia 
domination.’ * 

Sih AWbbuie; History of Sanskrit Literature; p. 20: ioe 
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Buddha formed the grand conception of uniting the differ- 
Badaha: ent classes of society in one common bond. 
misitepobings: He went on preaching, and teaching: “ All 
that is born must die—the passions must be subdued, till a man 
is ready to give up everything, even his own self.” He gave 
up his exalted position, and mixed with the lowest classes as 
Equality. his friends and equals. “My law,” says 


Buddha, “is a law of grace. There is room for all without 





exception—learned or ignorant, poor or rich.” Many sections 
of the community were excluded by the Brahmans from the 
communion of religion. Buddha opened wide his arms and pro- 
claimed equality. Individual happiness, he said, was not the 
Summumbonumog ‘true object of life; to improve society, and to 
life? increase the sum total-of human happiņess 
should be the aim of every man. You are all equals, but you 
owe duties to each other. Thus taught Buddha, and millions 
obeyed his call. The people came to know their rights, and the 
Brahmanic influence was greatly weakened. 
The sovereign, who would maintain his power, must satisfy 
Effects of his the feelings and wants of his subjects. When 
tesohings. these revolutionary principles took a deep root 
in the minds of the people, there was no alternative but to 
march, however slowly, with the progress of the times, and 
make concessions to the spirit of advancement. In spiritual 
concerns the rigidity of the former rules might be maintained, 
but in matters relating to Civil Government and the laws of 
property, the spiritual brotherhoods must be deprived of legis- 
lative and executive powers. The danger was imminent. Hither 
the whole priestly order should be annihilated, or the adminis- 
tration of temporal affairs should be left in the hands of civil 


tribunals. The latter alternative was wisely chosen, and Hindu _ 


society exists to this day, unscathed by the flaming arrows of 
Buddhistie logic. Ib isa significant fact, however; that though | 
the mesa opinions of the. Buddhas and Jainas of India are 


` 
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diametrically opposite to those of the Hindu faith, the law 
relating to property, and its devolution, is the same in both 
sections of the community. The law of inheritance, and the 
Rules of Inheri. law relating to the management of joint proper- 
tance the same with ty, is the same in the case of Hindus and Jainas, 
Bacahiate, in absence of proof of special custom varying 
the original law and ordinarily the Mitakshara school of law is 
now applicable to the Jains;* and it can be clearly seen from 
this that when there was a rupture between Buddhists and 
Hindus with regard to religion and worship, the Civil Govern- 
ment, wresting the administration of law from the hands of the 
spiritual brotherhoods, impartially distributed justice without 
the least consideration of conflicting religious tenets. 
These spiritual brotherhoods exist to this day. The 
Ree area aphorisms belonging to the Vedic ceremonial 
study of ancient and the Domestic Sacraments are still their 
dharma sutras. 5 
=~ sacred heirlooms. But the dharma sutras, the 
Legal Aphorisms, have gone out of their possession. They 
still devote their lives to the study and elaboration of the 
ceremonial canons, but it is not their province now to guard the 
Legal Maxims. The study of these Maxims has been almost 
entirely neglected, and their application in practice totally dis- 
continued. These schools are the guardians of all sacred works, 
but since the separation of the temporal from the spiritual 
branch of study, the works on Law and Government have not 
been preserved by them with religious care. Most of the 
aphoristic works have been destroyed by damp and wh teant: 
and the surviving copies have become so rare that 
difficult to lay hands on one. If you ask a learn 
has' become of them, his invariable answer is tha the 
a Mobabur vs. Kundun, 8 W. Ri, 116; 41. L. R., 744. ids: ae 
Sheo Singh vs. Dakho, 5 I. A. 87; 1 All., 688 (P. 0 Resets INE 
haie Lall vs. Chunno, 61. , 16; 4 Cal. s T44. a 
i ve Govind, 23 are 257 (263). ye ae 


Manick vs, Jagat, 17 Cal., 518 (533, 5 
P| Mandit v8, Phool Chand, 2 C. W. 1 
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rare, and that they do not form now a part of their sacred 
study. “We are enjoined to read the Veda and its auxiliary 
sciences, when we perform daily the Vedic Sacrament. We 
read extracts from them; but when it comes to the reading of 
the dharma sutras, the only words we repeat from memory are 
‘We will now explain the nature of Law’. This shows that 
originally it was our duty to study every day some portion at 
least of the Science of Law, but now we are free from this 
obligation.” The spiritual brotherhoods, therefore, have now 
no concern whatever with the study or preservation of the 
ancient dharma sutras. 
We said that the founders of the Spiritual Brotherhoods 

ik di AO aie framed originally Institutes of Law for their 
law indifferent special use, but that after a time these Institutes 
Seale were not practically enforced exclusively within 
the precincts of the schools or in other words came to be non- 
sectarian. Civil Tribunals administered law, and different 
brotherhoods were obliged to submit to an uniform body of 
Law. The use of special Manuals of Law for special schools 
was discontinued even before the time of Gautama, the oldest 
of our present legal authorities. We may gain a fair idea of 
how law was framed and administered, and what authorities 
were respected in ancient India, from the works of Gautama 
and other Jurists who followed him. ‘The interval of time bet- 
ween Gautama and Vrihaspati must have been very great, and 
the circumstances of the country which modified the primitive 
juridical principles must have been of a varied character. What 
was true at the time of Gautama could not have been authorita- 
tive at the time of Vrihaspati. But the quotations we are going 
to give from the different legislators will mark the progressive 
changes of legislation between the two periods. 

Gautama. Gautama says (Ch. 28): 

“With regard to any point of law which is net accurately 
Law—Judiciary. known, that decision must be followed which is 
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pronounced by well-instructed men, who are thoroughly con- 
versant with approved custom, who are skilled in reasoning, 
and who are free from covetousness. 
“That decision must be taken as law which proceeds from 
Constitution of the mature deliberation of an assembly of men, 
judicial assembly. composed of the following veterans of society : 
four men who have completely studied the four Vedas; three 
men belonging to the first three orders, viz., a student, a 
householder, and an ascetic; and three men who know the 
different Institutes of Law. 
“On failure of these, the decision of one learned man who 
ap a Jeb knows the Veda, and is well instructed, shall 
single man learned be followed in disputed cases. e For such a man 
in the Vedas. 
is incapable of unjustly muring or favouring 
created beings.” 
Here it will be observed that Gautama does not insist upon 
ifi: the practical use of special institutes of special 
Privileges of 
spiritual fraternities SChools. A court formed of veteran members, 
discontinued ; - ; 3 7 
well-skilled in reasoning, and well-versed in 
laws enacted by different ““ Brotherhoods ”—nay even one person 
eminent in knowledge—is fully competent to lay down the law. 
Special care should be taken in the constitution of the legis- 
lative body whose decision should be final. It must represent 
the different shades of opinion of the different orders of Brah- 
manical society. We observe in this that the special privileges 
of Brotherhoods for enacting laws for their own body were 
completely destroyed, and that a new order of things was 
introduced at the time when Gautama wrote his tapal nah aw. 
There are indications in Gautama that, in enac a 
the Brahmans still held wa 
Serie Taiala councils of legislative bddies, a 
tiveand judicial ation of Courts for the adj 
. . but we see that, in the tin 


1 Max Miiller’s Sacred Books, Vol. II, Laws of the Aryas, 
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constitution of the legislative assemblies had materially changed. 
The next two classes of society were freely admitted into them. 

“The civil conduct of a person is to be regulated by the 
law laid down in all countries by men of the 
three twice-born classes, who have been properly 
obedient to their teachers, who are aged, of subdued senses, 
>21 He goes further and 


Apastamba. 


neither given to avarice, nor hypocrites. 
declares, that the opinions of experienced ladies, nay even of 
Sudras, must be respected in deciding disputed legal questions.’ 
We may remark in passing that there is one passage in 
On the origin of APpastamba in this chapter, which entirely 
komi clears up the point as to whether forensic law 
was derived from the Veda or whether it was a creation of this 
period. There can be no doubt that points of law were inci- 
dently noticed in the hymns and the Brāhmanas, but their 
continuous and systematic discussion was reserved for the 
Jurists of the next social period. With regard to the origin of 
law during this period, Apastamba says : 
“Tt is difficult to learn the sacred law from the letter of 
Law created by the Vedas only; but by following the indications 
social wants. (given in the Veda) it is easily accomplished.” * 
The source of forensic law, therefore, must be sought for 
elsewhere than in the Veda. It was the result of progress and 
the creature of circumstances. Social wants created it, and 
social advancement watched its formation and developed its 


proportions. Stationary it never has been, and never will be. 


It has grown with Hindu society, and will share in the vicis- 


situdes of its growth. | 
eae to Vasishtha. He is more explicit, and we 


shall be able to derive from him a great deal of 


Vasishtha, 5 ~ . : . 
| information on this subject :* PaaS 
i Sacred Laws of the Aryas, Apastamba, TI, 11, 29. mrintah 
2 Ibid,, Il, 11, 29, 16. 4 73 d t 2*s"F 25 


3 Ibid., II, 11, 29, 18. 
* Vasishtha, I, 4—6; 8; 11; 16. E KAN oe ER AN 
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“Law has been enacted for this world and the next. If 
(divine or human law) is not available, approved custom has the 
force of law. Laws and customs which are in force in the 
country lying to the south of the Snowy Range and to the 
north of the Vindhya Mountains, should be respected and 
followed ; but not other laws, which are fit only for the depraved 
and the vile. The country indicated above is known as 
Aryavarta. There are others, however, who say that the 
provinces between the Ganges and Jamuna are called Aryavarta. 
This is what they say: ‘The sacred majesty of Brahmins is 
respected in the province where the black antelope roams at 
pleasure.” The Bhallavins also quote the following gatha (song) 
on this subject : e 

“The Sindhu (nda) flows in the west, and the sun rises 
(from the sea) in the east; the sacred majesty of the Brahmins 
is respected (in the country between the Indus in the west and 
the sea in the east), and where the black antelope roams at 
pleasure.’ There can be no doubt that that is law which is laid 
down as such by veteran lawyers, versed in theology, philosophy, 
and forensic law. | 

| “Where the Veda is silent, Manu sanctioned the laws 
regulating families, castes, and tribes.” 

According to Vasishtha, therefore, the decision of Sie 

Decisions of emi. lawyers has the force of law, and their opinion - 
Dent lawyer: on all disputed points is authoritative, and — 
-cannot be gainsaid. ENE s 

_ According to Manu, legislative assonitiicn@amitaas ting o 4. 

three persons learned in the vig Jas, a 

ed over by a competent perso 

all doubts both in law and casuistry”. “< 

one pilah ” he paunga “ must Boe onsid 










Manu. 


33) 1 


sacred kaa 
Manu, XII, 112, 113. 
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Yajnavalkya and Parasara are of the same opinion. They 
Yajnavalkya ana believe that any assembly consisting of three or 
sasana four or more persons well versed in philosophy, 
theology, and law—nay even one person eminent in knowledge 
—are fully competent to lay down the law.’ 

We will close our quotations upon this subject with the 
words of Vrihaspati: “ Where seven, five, or 
three Brahmins, who know the customs of the 
world, and are well versed in theology, philosophy, and law, 
have settled, that assembly is like a sacrifice.” As the 
performance of sacrifices leads to spiritual happiness, so the 
adoption of rules of conduct prescribed by the legislative 
assemblies, indicated above, leads to worldly happiness and 
glory. 

One thing is quite clear from all the extracts given. The 

Law laid down by legislative power of the Spiritual Brotherhoods. 
Jurista, was completely broken, and independent 
Jurists eminent in knowledge were acknowledged as legal 
authorities entitled to the highest respect. They laid down the 
law which was followed in civil tribunals, and which had the 
force of legislative enactments. All classes of society, from the 
king to the most degraded Sudra, submitted to their authority, 
and their dictum had the same force as “the declared will of the 
Supreme Legislature”. They were the sovereigns of ancient 
society entrusted with the power of making laws for the coun- 
try. They must have been in most instances the presidents of 
legislative assemblies (parshads) whose word was law. They 
must have been, by the very constitution of these assemblies, 
men eminent in learning, experienced in reasoning, and 
well versed in prevailing customs—grey-headed seers whose 
word commanded respect, and who were incapable of 


Vrihaspati. 


unjustly favouring or injuring the meanest creature of the 
earth. oS e's ee eal Servet: MA 


A a Sid ee 

1 Yajnavalkya, I, 9; Parasara, Max Miiller’s Ancient Sanskrit Literature, p. maria 
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We will now attempt a classification of the works of 
GET a ae the ancient legislators of India. In doing so, 
certainty of ancient we must give a caution. Sanskrit philology 
Sanskrit works. A . 
has not yet arrived at that state of perfection, 
that correct dates can be assigned to ancient literary works. A 
time may come when these dates will be found, and a chrono- 
logical history of India will be written. But as yet we see no 
signs of the approach of such a bright future. Eminent scholars, 
it is true, have attempted the task. But we are bound to say 
that their warm imagination has often supplied them with data 
which scientific research has not vet yielded. 
o: Though we have no chronological charts and manuals of 
es > ancient history in the literature of the Hindus, 
History of ancient 3 j > 
civilisation EENIA there are rich materials scattered in the ancient 
works from which there could be written a 
a clear and accurate history of the development of the Hindu 
mind. Indian history can be written in epochs. There are 
layers of fossil thoughts which, when dug up and carefully 
examined, would, like the petrified organic remains of the 
geologists, pour a flood of light on many dark portions of Indian 
history. The different stages of growth of the Hindu social 
organisation and of Hindu law could be correctly indicated, 
and a broad and full impression given of ancient Hindu 
civilisation. Ng minga A 
We must not, however, try at present to | fir accurate 
dates—which cannot be -/ faite y sci 
Soe nb saha tgs ati analysis—for the works u nde 
sate awe Our task will be fai ar. gi do 
ourselves to the be tio 
MAS sof the ancient legislators. | 
ancient, and less anaiai and if w 
“in which they promulge ir 
collected to enable cus to 
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lectures. The materials in hand are meagre, but they will help 
us to fix upprowimately the relative ages of the Jurists. 

The Sutras presuppose the existence of the Brahmanas, 

which have been mentioned by name in the 
Brahmans, whit aphoristic works. 
egoin, Sup patanos The Brāhmanas again presuppose the exist- 
ence of the mantras of the Sanhitas of the 
Vedas. 

The mantras, therefore, are anterior to the Brahmanas, and 
the Sutras are younger than the Brahmanas. 

The chronological limits assigned by Professor Mie Miller 
are 400 years—from 80U to 1200 (s.c.)—to the 
mantra period; and in his opinion it would be 
impossible to bring the whole Brahmana period within a shorter 
space than 200 years. He has given 400 years to. bs Sutra 
period, extending from 200 to 600 (B.c.) 

We must take these dates with a large amount of reserva- 
tion. The great scholar himself, to whom Sanskrit philology i is 
eternally indebted, does not seem to be very sanguine about the 
accuracy of the chronological limits assigned by himself. They 


Mantra period. 





will serve, however, one good purpose. We shall know “ay 


means of them how to rein in our imagination, when— 
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Yajnavalkya and Parasara mention the names of twenty 
such sages. 
Padma Purana gives the names of thirty-six. 
Modern research has found fragments or complete copies 
Old lawgivers. of upwards of one hundred legal works which 
are ascribed to ancient legislators. The quotations from most 
of these authorities are met with in commentaries and digests.’ 
Yajnavalkya’s list. Yayjnavalkya gives the following list: 


1. Manu. 11. Katyayana. “ 

2. Atri. 12. Vrihaspati. 

8. Vishnu. 13. Parasara. . 

4. Harita. : 14. Vyasa. — 

5. Yajnavalkya. 15. Sankha, Likhita. 
6. Usana. e 16. Daksha. 

7. Angira. "17. Gautama. - 

8. Yama. 18. Satatapa. 

9. Apastamba. - | 19. Vasishtha. 


10. Samvarta. 

Parasara omits the names of Yama, Vrihaspati, and Vyasa 
from the above list; and adds the names of Sae Gargya, 
and Pracheta. : 

The Padma Purana, leaving ou aha nam me kh Atri in 


Yajnavalkya’s list, completes the n o numb I 
at ci 


Padma Purana’s 













kaanan a NA _ six above mentioned by addin ng. 
20. Marichi. 29. a f; 
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Mitakshara, and the other text-books of the different schools— 
extracts are met with from all the authorities mentioned by 
Yajnavalkya; and in the list given by the Padma Purana, 
quotations frequently occur from Baudhayana, Paithinasi, 
Narada, and Devala. The name of Laugakshi also is not 
uncommon. 

Of all the legislators mentioned above four of them have 

Four principal been considered as principal authorities each in 
aupnorigies. one of the four ages of the*world—viz. : 
. Manu in the Krita, or first age. 
. Gautama in the Treta, or second age. 
. .Sankha in the Dvapara, or third age. 
4. Parasara in the Kali, or the present age. 

This distinction, however, is not observed in practice. 

Several treatises are sometimes ascribed to the same 
author. His greater or lesser (Vribat or Laghu) Institutes ; 
or a later work of the same author when old ( Vriddha).’ 


] 

2 
19 | 
=) 


"In noticing Mr. V. N. Mandalik's valuable work on Hindu Law, Dr. Rajendralala 
Mitra, whose ripe Sanskrit Scholarship is held in universal esteem, remarks : 


“The Hindu belief is that, like those of everything else, the sources of Hindu civil 
law are the Vedas; but for all practical purposes they may be altogether kept ont of sight. 
They do not treat of law. Next tothem the Sutras—the Grihya, the Dharma, and the 
Samayacharika texts—are. the most important. Each master of a Sakha prepared a set 
of rules for the guidance of the followers of his school, and these codes are always referred 
to as the primary sources of law and custom. Next came the Smritis, of which the most 
approved are 20 in number; but many more are still extant, and medimval writers quote 
even a greater number. Dr. Stenzler enumerated 46 ofthese. Dr. Bühler prepared a 
list which included 78 names; but Mr. Mandalik shows that Nilakantha, in his 12 Mayu- 
khas, has quoted from no less than 97 authors of Smritis. Some of these texts have the 
epithets Vriddha ‘old,’ others Brihat ‘large’ added to them, and Mr. Mandalik discusses at 
length the questions as to—Ist, whether the two words are synonymous ; and 2nd, whether 
the works so named have a common basis. The first he decides in the affirmative, “ because 
the use of Brihat by some treatise-writers and of Vriddha by others, in citing one and the 
same text, is a proof that they were used synonymously.’ This, we think, is not conclusive. 
As different recensions of one author, it is by no means extraordinary that all or some of 
the recensions should include the same verse. Take for iristance Manu. The Bhri text, 
the Brihat text, and the Vriddha text, are all presumed to contain the same ma flex with 
additions or alteration in some parts, and in quoting from one recension an author by no 
means implies that the excerpt does not occur in others, and to assume that it does, is to 
assume more than the premiss would justify us to do. With reference to the second 
question, Sul&pani and Viramiftodaya hold that the epithets imply different periods in the 
lives of the same authors. Mr. Mandalik demurs to this. He says: é 

“t This theory, plausible as it does look, does not commend itself to my judgment: 
(1), because it eevee out of account the names which have Bribat prefixed is thats < (2) 


a 







because it is inconsistent with the special mention of Vriddha Satatapa in tte opening verse _ 


of the Smriti found undér that name in the University Collection, and of Vriddha Ga 


the Mahabharata Anusasanika Parva (l, 165, p. J, line 15), where the whole name app al = 
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It is singular that Yajnavalkya and Parasara mention their 
own names as authorities on law. It may be 
Text-books com- rhe 
piled from oral in- mentioned once for all that the Smritis have 
struction. 
been frequently recast, and the probable ex- 
planation of this singular practice is, that the text-books, like 
the dialogues of Plato, were compiled by pupils from the oral 
instructions of their masters." 
All the Institutes of law may be classified as follows: 
Tes NGA, GT es I. a. Dharma Sutras, or Aphorisms of law. 
panned; b. Fragments of Aphoristic treatises. 
II. Metrical Redactions of Dharma Sutras, 
III. a. Independent Metrical or Prose treatises. 
b. Fragments of Metrical treatises.* 
In the first class may be mentioned the Dharma Sutras of 
(a) 1. Gautama. i 
2. Baudhayana. 
3. Apastamba. 
4, Vasishtha. 
(b) 5. Harita. 
6. Yama. ` aT 
7. Sankha. , yi) Se. 
8. Parasara (and perhaps). 


wow 
















clearly as the designation of one individual; (3), the indiscriminate us 3 
Vriddha would be unaccountable if Vriddha is interpreted as signifying “ 
West and Bihler have done (see their Introduction, p. 16, note a, tothe Hindi 
edition). For these reasons I åm inclined to hold that such wo; 
different individuals, and that their being named after the sa 
being an expansion or an epitome of the other. I am ce ii : ks 
hood of the terms Brihat and Vriddah being epithets n ; = 
authors, just as a similar prefix sloka (metrical) in words leg sa ma 
Vasishtha undonbtedly is’ MAWAN Ee © Bs; a = 
“To us the solution appears to lie in a di Goli 
texts of Manu and Yajnavalkya, as we now have 
ent and now lost texts, probably the Grihya and | 
tion to Bhrign’s edition of Wang u it is d 
portions of of the othe 
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9. Usana. 
10.  Paithinasi. 
In the second class 
Manu stands pre-eminent. There must have been others, 
but it is dificult to find them. 
In. the third class, we may mention 
(a) 1. Yajnavalkya. 
2. Narada. 
3. Vishnu, in prose and verse intermingled. 
(b) 1. Devala. 
2. Vrihaspati. 
3. Katyayana. 
4. Vyasa. 

We make no mention of Satatapa. The quotations from 
Satatapa we meet with are in verse. He must have belonged to 
a period posterior to Manu. His place would, probably, be 
before that of Devala. 

We do not include in this classification works known as 
Smritis, but which do not contain chapters on civil law. 

There is a consensus of opinion among Sanskrit philologists 
that works written in the Sutra style are anterior in origin to 
the treatises written in verse. In the opinion of Dr. Max Müller, 
metrical treatises on law belonged to the age which followed the 
last period of the Vedic age: “ We never find,” says Dr. Bühler, 
“a poetical work at the head of a series of scientific works, but 
always a Sutra, though at the same time the introduction of 
metrical handbooks did not put a stop to the composition of 
Sutras.” There is thus a natural division between two classes 
of legal treatises which belong to two different periods. 

The Sutra works will first of all fong the subject of our 
consideration. 

Let us ora try to find out the relatives ages of the four 
SOE kiA at “legislators—Gautama, Baudhayana, Apastamba, 
four principal law- A and Vasishtha— cp mpioig sopin of whose e works 
givers. Er 

are now extant. TES ened niet BESA oa aE 
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Both Baudhayana and Vasishtha quote Gautama as an 
authority on law, and the passages quoted by them are found 
in the copy of Gautama we possess.’ This affords a strong 
Gautama frat in Presumption that Gautama was older in point 
oder. of time than either of the others. 

The chapter on Penances and Expiation ° is common to all 

the three lawgivers. Gautama’s treatment of 

Banudhayana on = e a í 

Penance and Expia- the subject is methodical, and the logical se- 
tion. : . : 

quence of the aphorisms is clearly established, 
while Baudhayana discusses the subject in an offhand manner, 
and the connection between the aphorisms is anything but 
apparent. He does not bestow the same care and attention 
upon this matter, as he does upon the other portions of his work. 
He evidently believes that he is not responsible for the logical 
accuracy of the propositions advanced, that it is not his daty to 
see that all the different parts of the arguments closely fit in 
with each other, and that the line of reasoning is compact and 
unassailable. Gautama’s authority on penances and expiation, 
he probably thought, was universally acknowledged, and in 
whatever way the arguments might be presented to the audience, 
their force, he believed, would at once be bes their sound- 
ness admitted. 2 SE ea des ene Ragen 
= Baudhayana introduces some new nen A n “these 
Comparison with Passages. These varie lectiones 
Sparen better than those found in Gauta 
corrupt, and are evidently the result of careless 
attention. Gautama’s aphorisms give a better sen 
of Baudhayana with aa new readings a e 
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assumes a much more aggravated form. He omits the connect- 
ing links between the different aphorisms, and thus the character 
of the whole subject is entirely changed. The arguments 
present a sort of shadowy appearance, and a casual observer 
would not take them to be the creations of the mind which had 

produced the rest of the work. | 
Vasishtha could not have borrowed his aphorisms directly 
from Gautama—the original source. His was 


His second-hand evidently a second-hand‘reproduction. He has 


reproduction of 
Bau dhay ana’s copied the corrupt readings of Baudhayana, and 

f in several cases has made them worse. Asa 

report passing through different channels gradually changes its 

character till its paternity can be distinguished with difficulty, 
so Vasishtha’s aphorisms on penances and expiation, though 
they ‘have not passed through many hands, exhibit all the traces 
of a borrowed production. The errors of Baudhayana appear 
in a much more glaring form, and the conclusion is irresistible 
that Vasishtha is indebted to the latter for his disquisition on 

penances and expiation. . 

If this fact be taken in connection with the statement that 

| both Baudhayana and Vasishtha recognise 

E aira ee A Gautama as an authority on law, it will rebut 
terior in date to the argument that all the three legislators 
might have borrowed from a common source, 

and would also strengthen the proof of Gautama’s priority to 
both these lawgivers. 

This question will gain additional support if we consider 

the relation of Apastamba’s aphorisms to those 

sass ‘yf of Baudhayana and Vasishtha. Apastamba 
Baudhayanys. deo: does not mention any of these Jurists by name. 

But any one reading his work will be struck 

mate its resemblance on some points to that of Baudhayana. The 

controversial spirit of some of the aphorisms is very remarkable; 

and this spirit of controversy can be explained and understood 


. 
wW | 
f 
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only by a reference to the writings of Baudhayana. The fact 
that they belonged to the same Vedic school, Black Yajur Veda, 
might in some measure account for the resemblance of the 
doctrines advocated, but could not explain all their characteristic 
differences. 
There are many subjects on which their opinions are con- 
Rene sijia flicting. The views of Baudhayana are liberal, 
flict of their opi- and are conformable to those of Gautama and 
sett the teachers who preceded him. Apastamba 
controverts those doctrines with all the rancour of a puritan. 
Society had advanced a step further, and with thé advance- 
ment of the social organisation, thought Apastamba, the 
latitude of the old social customs should be restricted. 
Primogeniture, in his opinion, was a relic of the old constitu- 
tion. With the disintegration of the individual .from the 
corporate family, the equality of the right of sons of the 
same father to the paternal inheritance must be acknow- 
ledged. The ancients recognised twelve classes of sons. 
Social necessity, argued Apastamba, might have excused 
the admission of such a doctrine. It might have been necessary 
at a time when there was a scarcity of fighting men for the 
support of the State; when numerical strength was a sine qua 
non of the independent existence of a joint undivided family. 
The fiction of consanguinity as a bond of union of all the 
members of the joint family might have tied together in a 
remote age the different elements composing such a social 
group; but the time had come, he believed, when such a fiction 
should not be taken as the basis of society. Polyandry, in the 
disguise: ‘of niyoga, or raising issue by a sister-in-law, for the 
sake of alleged spiritual benefit, and the „custom of selling and 
deserting one’s lawful issue, is revolting - to human reason, and 
should be strongly condemned. The Vedic texts, he said, are 
wrongly cited in a. of these barbarous customs ; the breath 
of God could never have permitted these atrocious institutions. 


+ ere 
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The Vedic texts have been wilfully misinterpreted to suit 
interested views.’ 
It will be seen that Apastamba was a revolutionist to the 
riae faae backbone, and was determined to replace the 
tera piety sciita old order of things by more refined and civilised 
conservatism. institutions. If we read his aphorisms side by 
side with those of Baudhayana, the warmth of his language 
becomes at once intelligible. It was Baudhayana who, deriving 
his principles from Gautama, supported them with fresh argu- 
ments, and established them as rules of social conduct. It was 
against Baudhayana then, the famous teacher of the old school, 
that this volley was directed. The very language of Baudha- 
yana is quoted to controvert his views and to show his fallacy. 
He defers to his opinion where it is consonant to reason and 
morality, «but strongly differs from him when Baudhayana’s 
views seem to be repulsive to advanced ideas regarding the 
social organisation. Aphorism after aphorism is taken word for 
word from Baudhayana, thus showing that the authority of 
Baudhayana was respected in all matters where Apastamba’s 
views coincided with those of the older teacher. But where 
they were repugnant, according to Apastamba, to the spirit of 
progress, they should be mercilessly exposed. There can he 
no doubt, therefore, that the principles of morality taught 
by Baudhayana belonged to an older order of ideas than 
the stricter views of Apastamba. ‘If -Apastamba,” says 
Dr. Bithler—who has with remarkable ability discussed the 
question of the relative ages of the four legislators mentioned 
above, and whose lead we have followed—*‘ does not mention 
“ Baudhayana by name, the reason probably is that, in olden 
times, just as in the present day, the Brahmanical etiquette 
forbade a direct opposition against doctrines propounded by 
an older teacher who belongs to the same spiritual family as 
himself.” ; i ame iN ETER 


' Apastamba, IT. ria | a KA slater 


ag ee a 
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“Three points,” says the learned Doctor, “ viz., the identity 
Dr. Bühler on the Of a Number of Sutras in the works of the two 
chronological Pre- authors, the fact that Apastamba advocates on 
pagsa some points more refined or puritanical opinions, 
and that he labours to controvert doctrines contained in 
Baudhayana’s Sutras, give a powerful support to the traditional 
statement that he is younger than that teacher. It is, however, 
difficult to say how great the distance between the two really is. 
Mahadeva places between them only Bharadvaja, the author of 
a set of Sutras, which as yet have not been completely recover- 
ed. But it seems to me not likely that the latter was his 
immediate predecessor in the Vidyavansa, or spiritual family, to 
which both belonged. For it cannot be expected that two 
guccessive heads of the school should each have composed a 
Sutra and thus founded a new branch school. It is more pro- 
bable that Baudhayana and Bharadvaja, as well as the latter 
and Apastamba, were separated by several intervening genera- 
tions of teachers who contented themselves with explaining the 
works of their predecessors. The distance in years between 
the first and the last of the three Sitrakaras must therefore, I 
think, be measured rather by centuries than by decades.” 
Of Apastamba and Vasishtha, we believe the latter was 
younger than the former. We will state the 
sicily Jah aba ke grounds of our belief. We will again appeal to 
aho: internal evidence to support our position. 
By a careful examination of Vasishtha’s Institutes, it is 
BADUNG a by quite clear that Vasishtha was a representative 
see ments: of the old school, and the main object of his 
treatise was to defend the doctrines of Baudhayana and the 
other old teachers against the attacks of Apastamba. ~Vasish- 
tha was a conservative, and an advocate of the good old times, 
He would not disturb the institutions hallowed by time, and 
scout the lea of introducing reforms. Apastamba was a 
reyolutionist, and his views about the existing social customs 
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were opposed to the teachings of ancient Jurists, whose laws 
in these matters were implicitly obeyed. Vasishtha was a 
staunch supporter of the ancient doctrines, and laboured to 
controvert the arguments of Apastamba, 

First, as regards the twelve kinds of sons. Gautama and 
ACB hey ani Baudhayana allowed “the affiliation of eleven 
diferent kinds of kinds of substitutes for a legitimate son: 
wre [llegitimate sons, the illegitimate sons ‘of wives, 
the legitimate and illegitimate offspring of daughters, and the 
children of relatives, or even of strangers, who may be solemnly 
adopted, or received as members of the family without any 
ceremony, or be acquired by purchase, were all allowed to take 
the piace of legitimate sons. Apastamba declares his dissent 
from- this doctrine, he allows legitimate sons alone to inherit 
their- father’s estate and to follow the occupations of 
his caste, and he explicitly forbids the sale and gift of 
children.” * 

Now let us see how the subject is treated by the 

Views of other Other three legislators. , Gautama simply 
legislators. enumerates the twelve classes of sons, and 
assigns them shares in the paternal inheritance. He does 
not define the nature and position of each of these classes, nor 
does he determine the relation which each class bears to the 
other.” Baudhayana enters more fully into the subject,’ and 
defines with precision the rights and the nature and character 
of each class of sons. It was the law of Baudhayana from 
which Apastamba expressed his dissent. The legitimate son 
alone, according to him, is entitled to social recognition. He 
alludes to the illegitimate sons of wives, but makes a reference 
to them simply to condemn the practice. The adoption and 
gift of children is strictly prohibited. The selling and buying 

"1 Max Miiller’s Sacred Books, Vol. II, Sacred Laws of the Aryas, Apustamba, II, 5, 13. 
2 Gautama, XIX. | A 
3 Baudhayana, II, 2. f: E ETE 
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of children should, on no account, he says, be recognised or 
encouraged as an approved practice.’ 

His language on all these points is very strong: “ Trans- 
A gression of the law and violence are found 
Apastamba’s langu- amongst the ancient sages. They committed 
= no sin on account of the greatness of their 
lustre. A man of the later times who seeing their deeds follows 
them, falls.” 

* You tell me,’ he says, “that the practices | condemn 
were followed by ancient sages. They imight} have been so. 
These sages were the giants of a former generation, who were 
privileged to do things which men of the present times, weak 
and imbecile as they are, must not for a moment attempt. We 
do not possess their superhuman powers, why should we then 
appeal to them and take them as standards of our actions. 
A pigmy cannot be compared to a giant. If you follow them, 
you are sure to fall into the regions of eternal torments. 
Their laws were not meant for you; you are inferior to them 
in every respect; you must have a separate set of laws for your 
guidance.” Thus Apastamba must have argued, and society 
was in a state of ferment on account of the revolutionary 
doctrines of this great teacher. 

Vasishtha furbishes the old weapons, and comes forward 
Bee A Ngga with a large array of Vedic texts and approved 
cacy of ancient legal precedents. He appeals to immemorial 
Dien: . customs and to the antiquity of the institutions 
of his time. The affiliation of eleven kinds of substitutes, 
mentioned by Gautama and Baudhayana, is condemned. Such 
condemnation, he believes, is unreasonable, and disrespectful 
to the ancient sages. “There are certainly twelve kinds of 
sons, he says; there cannot be the least doubt about it. They 
are approved by ancient sages.” * In ancient times such sons 

t Apastamba, I, 6, 13. eRe 
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were recognised; the ancients were certainly wiser than the 
moderns; and the institution bas their approval. Apastamba 
is wrong, all the twelve classes of sons must receive social 
recognition. This is the substance of Vasishtha’s remarks. 
Now, no one would ever say with regard to an undisputed 
proposition, whose truth is universally acknowledged, “it is 
certainly true, there can be no doubt about it”. It is only 
when the truth of the proposition is called in question, that a 
man ` would lay stress upon the proposition he enunciates, and 
would use two determinative particles (eva and hz) to strengthen 
his position. Gautama laid down the law, Baudhayana support- 
ed him; Apastamba attacked their arguments, expressed his 
dissent, and laid down a different law. Vasishtha comes in as 
an advocate of the former legislators, demolishes the arguments 
of the latter, and says, that what the former laid down was 
certainly true, there could be no doubt about it. 

With regard to the much vexed question of the propriety 

Baudhayana on Of giving social recognition to illegitimate sons 

legitimate sang; of wives, we hear Baudhayana say:* “He 
who is begotten by another person on the wife of a deceased 
man, or on the wives of an eunuch, or of one incurably diseased, 
is called ‘the son begotten on a wife.’ Such a son has two 
fathers, and belongs to two families; he has a right to present 
the funeral oblations, and to inherit the property of his two 
fathers.” According to Baudhayana then society is bound to 
recognise the illegitimate sons of wives, and to give them the 
same rank as the sons of the body born in lawful wedlock. He 
sees no impropriety in the ponge, and attaches no i doa to 
such offspring. 

Apastamba sets his face against such an seat aea 

“If a man,” says he, “approaches a woman who has been 

Confuted by Anas- ` Married before, or has not been legally married 


tamba. to him, they both commit a sin.” A seng ST: 


' Baudhbayana, LV, 2. dn et See Se 
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who is begotten of such a woman is exceedingly sinful. The 
Brahmanas say: ‘The son belongs to him who begot him.’ ” 
Language cannot be more explicit than this in condemning the 
practice of niyoga, and no arguments are required to show that 
Apastamba’s point of view was more advanced than that of 
Baudhayana. 

Vasishtha sides with Baudhayana, and introduces the 
subject by asserting ` that “there is a dispute among the wise. 
Some say ‘the son belongs to the husband of the wife,’ and 


some say that ‘the son belongs to the begetter’.”” Baudhayana 


1 


has made a compromise, and given the son so begotten both. to 
the begetter and the husband of the wife. Baudhayana is quite 
right, he says, and quotes a Vedic text, the same which is quoted 
by Baudhayana and alluded to by Apastamba in support of the 
argument. He draws also upon the animal kingdom for a pre- 
cedent and an illustration. He brings again the Veda to his 
aid, and adds the following text in confirmation of his views: 

“If amongst many brothers, who are begotten by one 
father, one has a son, they all have offspring through 
the son; thus says the Veda.” What possible connection 
this has with the subject of recognising the illegitimate 
sons of wives, we are unable to perceive. But this much is 
quite clear, that Vasishtha labours hard to controvert by argu- 
ments, relevant and irrelevant, the puritanic views of Apastamba, 
and to uphold the old laws on this gee laid down by 
Gautama and Baudhayana. 

We come now to the principles enunciated by these legis- 

Conclusion. lators with regard to ‘sons adopted,” “ sons 

bought,” and “sons self-given ”’. 

Baudhayana recommends tbe practice, and gives his sanc- 
tion to ib.” Apastamba dismisses the discussion of the subject 
by the following curt and laconic | denten: : “The gift or 


ae Vasishtha, | XVI. 
2 Baudhayana, IV, 12. 
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acceptance of a son, and the right to buy and sell a child, is 
not recognised.” * 
Vasishtha grows wroth at this language, so disrespectful 
But supported by tO Bandhayana and the other teachers; and 
yamehthe. devotes a whole chapter to the establishment 
of the legality of the custom of adopting the children of 
strangers. He appeals also to divine revelation to hold up to 
ridicule and abhorrence the silent contempt shown by Apas- 
tamba to eminent teachers. 

The prohibition of Apastamba, he must have urged, to 
adopt, buy, or sell a child is not entitled to respect. “A son is 
born of the flesh and blood of his parents, and his parents are the 
cause of his very existence. His parents, therefore, have every 
right, either to give him away, to sell him, or abandon him.” ° 

This, thought Vasishtha and all his followers, was an 
unanswerable argument. The absolute power of the father in 
a patriarchal family could not be called into question, and this 
line of reasoning had a powerful effect in stopping the current 
of revolutionary ideas of the Apastamba school of law. With 
reference to “sons bought” and “sons self-given” he invokes 
the authority of the Veda. The validity of the law in this 
respect has been deciared by the story of Sunahsepha: “ Haris- 
chandra, in truth, was a king. He bought the son of Ajigarta, 
who sold his son!” 3 

**Sunahsepha, in truth, when tied to the sacrificial stake, 
praised the gods; the gods loosened his bonds. To him spoke 
each of the officiating priests: ‘ He shall be my son.’ Visva- 
mitra was the hotri-priest at that sacrifice, he became his son.” 
Thus the law as to the validity of self-given sons is solemnly 
declared by divine revelation itself. | 

It will be evident from all that we have said above, that 
Gautama was the oldest of these four legislators, 


1 Apastamba, III, 4. ; el Pe Tribe 
2 Vasishtha, XV. _ 





144 THE HINDU LAW OF INHERITANCE 


Baudhayana was younger than Gautama; 

Apastamba followed Baudhayana; and 

Vasishtha was the youngest of them all. 

It will not be out of place here to say that, in the opinion 
NE AA ANA of Dr. Bühler, to whom we are largely indebted 
atis Disc, for our facts and arguments, Apastamba was 
a native of the Andhra country in the Deccan, and that he 
probably flourished in the third century before Christ. We 
will not make any suggestions of our own, beyond stating that, 
if the accuracy of the date be established beyond question, it 
will be a material help in finding out the time when the other 
legislators published their works. 

We now come to Sutra works, which exist only in frag- 

ments. They have no independent existence 
Sutra works. 3 
of their own. They have only a sort of sha- 
dowy existence. We do not see them in flesh and blood. They 
exist in the mouths of others. We find them only in quota- 
tions. But their existence cannot be ignored. They are quoted 
as great authorities on law, and supply important links in a 
historical investigation. 

Let us first of all consider the claims of Harita, Yama, 
Renee AENG aN- Sankha, and Parasara as legislators belonging 
istic period. to the aphoristic period of the legal literature. 

Harita is quoted by Apastamba and Vasishtha. We have 
ape a no means of verifying these quotations, But 
as to their priority the extracts from Harita, which we find in the 
Gn Mitakshara, Dayabhaga, and other modern 
Digests, are all in aphoristic form. They possess all the 
characteristics of the aphoristic style, and lead us to the conclusion 
that they must have formed portions of a larger work written 
originally in Sutras." Judging by internal evidence also, we 
find that the ideas expressed belong to an order of society 
anterior to vhat of Mann. 


3 Dayabhaga, I, 42, 57, 
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We find Harita sometimes quoted in the singular, and 
Sane sometimes in the plural number.’ This shows 

that Harita was the founder or a teacher of a 
school, and his work was used as a manual of law by the mem- 
bers of his school. This assertion is supported also by the fact 
that a Harita school is mentioned as belonging to the Black 
Yaju, and ancient works belonging to this Veda mention him 
repeatedly as a great authority on theological and other 
subjects. 

Yama is quoted by Vasishtha, but the remarks we made 
about the outward aphoristic form of Harita do 
not exactly apply to him. We generally find 
Yama in a metrical dress. The reason can be explained. He 
did not write his treatise in aphoristic prose, but in aphoristic 
verses. Vasishtha quotes him as a versifier, and says, that he 
will quote his ‘ gathas’ or ‘slokas’. - Vasishtha, therefore, was 
perfectly aware that Yama’s work was in verse. It need not, 
therefore, excite any wonder, that although Yama’s treatise was 
in a metrical dress, we still rank him as a legislator who 
flourished before our present Manu. We may remark by the 
way that, in the original Manu also, quoted by Gautama and 
others, there must have been verses mixed with Bae 
prose, for Vasishtba quotes ‘ verses’ from him.” 

It is difficult to determine the exact position of Sankha in 
our table of precedence. Judging from the 
outward form of the quotations we meet with, 
Sankha’s work must have belonged to the Sutra period of legal 
literature. All the distinctive marks of the aphoristic style are 
visible here, and the social customs described do not differ 
much from those mentioned by Vasishtha. We should be 
justified, therefore, “on the strength of these external and 
internal criteria in placing him immediately after Vasishtha. | 


Yama. 


Sankha. 


1 Vasishtha, II. sanak 
3 Ibid., 111, XII, XIX. » P éji rity 
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Our difficulty, however, arises from the fact that the 
treatise, which is ascribed to Sankha, and is 
Current edition of 5 $ . 
his work writtenin Still extant, contains many passages which are 
t referabl : . 

to Sutra period found extracted in the Mitakshara and other 
Digests. There are again other passages—in- 

which are not found in 





cluded among quotations from Sankha 
our edition. The question is, how should we explain the occur- 
rence of these former extracts in a work which is evidently the 
production of a stranger hand. ‘The present treatise again 
is in verse. But there are two chapters, the eleventh and 
the twelfth, which are partly in prose and partly in verse. 
Dr. Bühler supposes that the prose portion consists of genuine 
Sutras taken from the original edition of Sankha, the whole of 
which must have been written in aphorisms. We do not agree 
with the learned Doctor in his estimate of the present edition 
of Sankha. A little critical examination will show that the 
prose portions he speaks of are not written in the Sutra style at 
all. They read like the easy flowing classical prose of Vishnu 
Sarma’s Hitopadesa, and can by no means be dignified by the 
name of Sutras. The prose portion of the eleventh chapter 
sings the praises of gayatri, the well-known hymn to the holy 
light, “the offspring of heaven first born”. The prose portion 
of the twelfth chapter enjoins funeral oblations to paternal and 
maternal ancestors.’ The mere fact of its mentioning maternal 
ancestors as persons entitled to funeral cakes would be fatal to 
its claim as part of a Sutra work. It may be remembered that, 
previous to the age of Yajnavalkya, not one of the legislators 
ever mentioned maternal ancestors in connection with the 
Sraddha ceremonies. Had any mention been made before the 
time of Manu of these ancestors as persons to whom pindus were 
due, surely Manu, the father of modern lawgivers, would have 
alluded to the circumstance, and would have enjoined upon 
daughter’s children the duty of celebrating the names of their 


iji nanda Vidyasagara Ed., Vol. II, p. 359. nial i ka ae 
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maternal grandfather and maternal uncles at the anniversaries 
of their death. 

It is difficult, we admit, to account for the appearance of a 

Dit ent Sais few prose sentences in a legal work which is 
name of its author written in verse from beginning to end. Ac- 
a A a yee count for it in any way we can, it is impossible, 
from the considerations mentioned above, to ascribe the present 
work to the Sankha of the pre-Manu age. Some of his apho- 
risms, it is very probable, have been versified, and sanctified 
by the name of the great sage, but the greater portion of the 
present edition bears a fictitious name, which does not bear the 
remotest resemblance to the Sankha of the Sutra period, one of 
the members ef the sacred brotherhood of Gautama and 
Vasishtha. 

The age of Parasara also puts the critical acumen of the 
Sanskrit philologists to the test. The vexed 
question of the period in which the sage flour- 

ished cannot be satisfactorily settled. Parasara is acknowledged 
as the highest authority in the fourth age on all matters relating 
to ritual, religious worship, domestic sacraments, and civil law. 
His work, it is believed, is specially composed for the require- 
ments of the kaliyuga, the present mundane age. The treatise 
on law, however, is lost, and the few extracts we find from him 
in the modern Digests and Commentaries, are all that remain 
behind to remind us of his great work. ‘Two books in verse 
jiis denk; treating of achara, or ritual, and prayaschitta, 
and expiation bear- or rules regarding penance and expiation, are 
ing his name, are 9 À 
the metrical editions still extant; but there is every reason to 
of the original. ea i z 
PHAN suppose that the original work was written in 
Sutras, and that the two books now extant are only metrical 
editions of the original treatise. This supposition gains strength 
from the fact that the rules relating to Inheritance, which 
bear the name of Parasara, and which are extracted in the 
Digests and Commentaries, are in aphoristic style. We would 


Parasara. 
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specially refer you to the maxims quoted by Jimutabahana in 
determining the right of an unmarried daughter to the paternal 
inheritance.. That this maxim is written in the Sutra style 
cannot for a moment be doubted. 

There is a well-known tradition that Sankha promulgated 

The period in Ris laws for the third (dwapara) age, and Para- 
wajah hp lived. sara was the lawgiver of the fourth (kali) age. 
In other words, Parasara flourished during a period which was 
subsequent to that of Sankha. This tradition, coupled with the 
facts mentioned before, give a strong probability to the supposi- 
tion that Parasara, like Sankha, flourished before Manu and 
Yajnavalkya. 

Let us now examine the third class of legal treatises—the 

Third class of Metrical redactions of Sutra works.. Manu is 
eee) Sreatisns. the great representative of this class of 
works : 

“The Code of Manu,” says Max Müller, “is almost the 
only work in Sanskrit literature which, as yet, 
has not been assailed by those who doubt the 
antiquity of everything Indian. No historian has disproved its 
claim to that early date which had, from the first, been assigned 
to it by Sir William Jones. It must be confessed, however, 
that Sir William Jone’s proofs of the antiquity of this Code 
cannot be considered as conclusive, and no sufficient arguments 
have been brought forward to substantiate any of the different 
dates ascribed to Manu, as the author of our law-book, which 
vary according to different writers, from S80 to 1280 (B.c.) ” 

As we said before, the attempt to fix chronological dates 
Pees sos eannet, in the present state of Sanskrit philo- 
period in which he logy, lead to any satisfactory result. These 

dates become an ignis fatuus to Sanskritists, 
which, by its illusory light, leads on to bogs and marshes from 
which they “find it difficult to extricate pea 
1 Dayabhaga, XI, 2,3. 


Mann. 
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We may apply the remarks of Max Miller as to the 
pudset di auio accumaéy of Manu’s date to the calculations of 
tation made by scho- Stenzler and Lassen, with regard to the date of 
ae Yajnavalkya. According to them, Yajnavalkya 
flourished in the period between Buddha and Vikramaditya. 
We will state the results of their calculations : 

“1. Reference is made in Yajnavalkya’s Code to Buddhist 
habits and doctrines, viz., the yellow garments, the bald head, 
and the abstraction of mind peculiar to the Buddhists.’ Hence 
this Dharma Sastra must have been promulgated later than 
500 (B.c.) 

“ Reference is made to a previous Yoga Sastra promulgated 
by Yajnavalkya.* Now, the Yoga philosophy was first shaped 
into a system by Patanjali, who probably flourished about 
200 (B.0.) 

“ Mention is made of coin as nanaka.’ Now the word nano 
occurs on the coins of the Indo-Scythian king, Kanerki, who 
reigned until (4.c.) 40. 

“This result, though indefinite, places the earliest date of 
Yajnavalkya’s Code towards the middle of the first century 
after Christ.” * 

The bases on which these calculations and hypotheses, 

; says Dr. Bühler, “are grounded, are too slender 

Their mode of cal- ; . 
culation not satisfac- to afford reliable results, and it would seem 
Ta that we can hardly be justified in following the 
method mef by Lassen and others. The ancient history of 
India is enveloped in so deep a darkness, and the indications 
that the Smritis have frequently been remodelled and altered, 
are so numerous, that it is impossible to deduce the time of 
their composition from internal or even circumstantial evidence.” 


) Yajnavalkya, I, 271, 272, 349. 


ett 
2 III, 110, . 
3 IT, 241. A saik 


* Roer and Montriou, Pref, to Yajnavalkya. : rang es 
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An attempt has been made to fix also the date of Narada’s 
its law-book by Professor Jolly of the Wiirzburgh 

A similar attempt Z à A : 3 : 
di Asing tho date of University. We will give his exact words. 
This law-book, he says, “must have been com- 
posed or brought into its present shape at a time when the faith 
of Buddha had not merely begun to succumb to the victorious 
assaults of the Brahmins, but when it had been completely re- 
placed by the old Brahmanical system. It may be added, that 
the opinion here expressed as to the relative antiquity of Yajna- 
valkya and Narada is not only confirmed by Mayr’s investiga- 
tions on the law of Inheritance, but also by the authority of 
Stenzler, who takes none of the other lawgivers except Manu to 
have been prior to Yajnavalkya. The twe facts that the 
Institutes of Narada must be of later date than those of Manu 
and Yajnavalkya, and that they must have been composed 
decidedly after the beginning of the Brahmanical reaction 
against Buddbism, help us to fix their earliest possible date at 

about (A.D.) 400 or 500.” 
We have expressed our doubts as to the accuracy of the 
dates assigned to Manu, Yajnavalkya, and 
Spat ang than Narada; but we entertain no doubts whatever 
ENIRI WP ENE Tanto their relative ages. Manu, we believe, 
preceded Yajnavalkya, and the latter, there is 
every reason for making the assertion, was older than Narada, 
All these works are written in continuous anustubh-sloka, 
and there can be no doubt now, as we said 
” Metrical composi- : r 
tion characteristicof before, that the uniform employment of this 
ee a metre characterises a new period of literature 
subsequent to that in which the works composed in aphoristic 
style were produced.’ There is thus a wide gulf between the 
aphorisms of Gautama, Baudhayana, Apastamba, and Vasishtha 
and the metrical law-treatises of Manu, Yajnavalkya, and 
Narada, im which the anustubh metre is continuously and 
i Max Müllers Ancient Sanskrit Literatore;p.68, © i. mii tana 
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uniformly employed for the discussion of all theological, meta- 
physical, and legal questions. This natural division of two 
classes of legal works is very important in determining the 
relative ages of the ancient legal institutes. 
It would follow from this that Manu flourished in an age 
sic Deane ance subsequent to that of Vasishtha. It is true 
sient Mainan tang nat that Gautama, Baudhayana, and Vasishtha 
the author of the mention Manu by name. But the maxims they 
Institutes. = 
quote are not to be found in our Code of Manu. 
Nay more. Our Code of Manu enjoins precepts directly con- 
trary to those quoted by Baudhayana. Vasishtha also quotes 
Manu as an authority on law. Two of these quotations are 
found in our Institutes; but one of the verses quoted occurs 
in a metre which is never employed in our Code.’ These 
facts show that the Manu of the ancient legislators was 
not the same Manu whose Institutes have been handed down 
to us. 
There is a tradition that Manu has undergone three suc- 
ht. mi Aletta cessive redactions. ‘The tradition does not 
three redactions of seem to be entirely without foundation. In 
Manu examined. ` 
legal commentaries two other Manus are fre- 
quently quoted—a Vriddha (old) Manu, and a Brihat (greater) 
Manu. The verses quoted from these Manus are not to be met 
with in our Code. The fact is, there must have been a Manu, 
whose treatise on law was originally written in aphorisms, like 
those of Gautama, Baudhayana, Apastamba, and Vasishtha. A 
Manava school of law is mentioned among the schools of the 
Black Yajurveda. Their aphorisms on Vedic ritual and 
domestic sacraments still exist ; but the aphorisms on law have 
been lost. These aphorisms must have been the foundation of 
the successive metrical redactions ; and it is quite possible that 
the author of the original aphorisms was the first of lawgivers, 
and the fountain-head of Hindu Jurisprudence. KH Lib. deat 
1 Vasishtha, XIX. 
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The present Code of Manu is, without doubt, the most 
RE tiqevey di ancient of all the metrical Smritis. A mere 
Mana's Cade; general survey of the Institutes of Manu, 


Yajnavalkya, and Narada would show that they must have pro- 
mulgated their works in different ages, and that Manu was the 
oldest member of the triad, and Narada was the youngest. 
They depict different states of society, and enjoin rules of 
conduct suited to different circumstances. The growth of the 
social organisation is distinctly marked, and development of 
legislation is clearly characterised. 
If method, classification, and generalisation be accepted 
ease: as indubitable tests of scientific progress, 
Narada’s work a 
systematic treatise Narada shows a greater degree of advancement 
on law. TRN 
than Yajnavalkya, and the latter than Manu. 
Manu’s work is a collection of current laws and creeds, rather 
than a systematic digest. Theological and metaphysical specu- 
lations are all mixed up together with moral precepts and legal 
maxims. He enumerates eighteen titles of law, it is true, but 
he does not, in their treatment, strictly confine himself to the 
order he has himself prescribed. Directions as to diet are 
given side by side with the rules concerning Royal prerogatives ; 
and “the law concerning games of chance ”* are discussed with 
the rules of inheritance. The systematising spirit, which is a 
characteristic feature of Hindu legislation, is only seen in its 
germs in Manu. Yajnavalkya, however, separates legal matters 
from theological and metaphysical theories, and treats of 
domestic and civil duties, of the administration of justice, and 
of the regulations as to purification and penance, in three 
separate books. The work of Narada is expressly a law-treatise, 
and the sage expends all his ingenuity and skill upon the syste- 
matic arrangement of all matters relating’ to the administration 
of law. Dogmatical theology and metaphysical paradoxes do 
not find a place in his ideal of a treatise on law. Any one who 


1 IX, 220. ai 
i Ti 
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would compare the law of ordeals, the rules of judicial proce- 
dure, the regulations relating to gambling, and the maxims on 
the law of property, as they are treated in these Institutes, 
would at once perceive clear and distinctive traces of growth in 
the works of the sages mentioned above. The signs of advance- 
ment are unmistakable. The law of commerce is fully developed 
in Yajnavalkya and Narada, while Manu’s law on this subject 
was yet in a crude state. The reason is apparent, and needs no 
exposition. 
“With regard to the Code of Yajnavalkya,” says Dr. 
Weber, “its posteriority to Manu follows 
Wk AAS a; was plainly enough, not only from the methodical 
navalkya's Code to distribution of its contents, but also from the 
circumstance that it teaches the worship of 
Ganesa and the planets, the execution upon metal plates 
of deeds relating to grants of land, and the organisation 
of monasteries, subjects which do not occur in Manu; 
while polemical references to the Buddhists, which in 
Manu are at least doubtful, are here unmistakable. In the 
subjects, too, which are common to both, we note in Yajnaval- 
kya an advance towards greater precision and 
Hue ee kena "stringency, and in individual instances, where 
Xiinavalkya, and the two present a substantial divergence, 
Yajnavalkya’s standpoint is distinctly the 


3 


later one.” * 
“ Buddhism is nowhere mentioned in Narada, but quite 
distinctly alluded to in Yajnavalkya; and if this important 
argumentum u silentio,” says Professor Jolly, “has been deserved- 
ly used by some as a proof of antiquity in the case of Manu, 
it may be used with at least. the same force in the case of 
Narada, so that it can'at no rate be fixed at an earlier time than 
the rise of Buddhism.’ Hinduism must have re-established its 
— lost influence, and Buddhisin must have “ begun to succumb to 
1 Weber's History of S 
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terature, p. 281, 
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> when Narada gave his 


the victorious assaults of the Brahmins,’ 
laws to the world. : 
From the considerations set forth above, we are of opinion 
that Manu, Yajnavalkya, and Narada must have followed each 
other in order in point of time. 
* Vishnu, not the Indian divinity, but an ancient philo- 
majas sopher who bore\this name, is the reputed author 
of an excellent law-treatise in verse,’ thus said 
Colebrooke eighty years ago. The law-treatise he speaks of, is 
neither im verse nor in prose, but it is in both. Some portions 
of the work are written in verse, but the most important parts 
of it are generally composed in prose. This has led some 
scholars to believe that the work may be classed as a Sutru 
work, and that it belongs to an age previous to that of Manu. 
It is written in prose, it 15 true, but the style is not the uphoris- 
tic style, which can be distinguished at a glance from ordinary 
NGGE Tapi: sRYOse- Aphorisms are short, pithy sentences, 
risms. conveying a world of meaning within,a short 
compass ; they are the concentrated essences of distilled 
thoughts, and are as-different from ordinary prose as solid rocks 
from loose molehills. There might have been a previous Sutru 
work of which the present Vishnu Smriti is but a redaction, 
but to call the treatise we possess by the name of Vishnu-Sutru, 
would be falsifying the name of Sutra, and depriving aphorisms 
of their most distinctive features. 
Vishnu-Sutvas, we are told, are quoted in commentaries, 
| os and there must have been, therefore, it is 
Vishnu-Smriti is ` F : 3 
not the metrical ver-- argued, a treatise written by Vishnu in apho- 


i of what are ` i - KA e 
called the Vishnu- risms, of which Vishnu-Smriti now extant is 


kn, Pee Ae only a metrical version. We cannot by any 
ponga: l means agree to the proposition thus laid down. 
It starts with the false premise that all our Smritis were 
originally- written in aphorisms, and that these aphoristie works 
were manuals of law used. in different. Charanas or. Vedic 
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schools. We do not think, in the first place, that all aphoristic 
treatises on law were employed as handbooks by these schools. 
There were some, no doubt, which were so used ; but most of 
these, at any rate, had no connection, as we showed before, with 
the Vedic schools. They were independent treatises on law, 
whose authority was binding upon the whole community. Manu 
may be a metrical redaction of an original Sutra work, used by 
the Manavas of the Black Yaju school; but there is no evidence to 
show that Yajnavalkya’s Code partook of the same character. 
For all that we know to the contrary, Yajnavalkya’s law-treatise 
was originally written in verse, and had not the remotest con- 
nection with any aphoristic work or any Vedic school. The 
same remark may be made with regard to Vishnu. It is an 
original work, independent of any aphoristic treatise on law. 
As to the quotations which are said to be Vishnu-Sutras, we 
strongly suspect that when they are properly analysed, they will 
be seen to be plain prose, perhaps in borrowed feathers. We 
are not disposed on these considerations to ascribe to Vishnu’s 
Code an age which cannot possibly belong to 
AS RE GS. it. It is utterly impossible for him to elaim 
yaa and Xaj brotherhood with Gautama or Vasishtha; he 
must be given his proper position as a follower 

of Manu and Yajnavalkya. 
Vishnu describes a state of society much akin to that of 
His description of the present age. Manu, Yajnavalkya, and 
social-nondition, Narada never dreamt of the minute subdivisions 
of castes which distract the present Hindu society. Some of 
these are defined with great precision by Vishnu. It would 
seem as if he were a resident of some populous village in 
Bengal or Oudh, who was bent upon collecting all available 
information concerning Hindu castes and tribes of the present 
day. We meet all these castes and tribes in his book from the 
sweeper to the barber, from the carpenter to the Brahmin. 
The semblance of the four original castes is kept up, but the 





156 THE HINDU LAW OF INHERITANCE 


mixed castes enumerated there are so many, and so varied in 
their occupations, that one cannot but be led to the belief that 
Vishnu is laying down law for a state of society which has very 
few points in common with that with which Mann and Yajna- 
valkya are concerned. 
There is a word used in the treatise to which I would draw 
s Jangala.” your attention. The word I mean is jangala. 
I know that a Sanskrit derivation is given toit. Itis, however, 
a foreign word, and does not seem to be indigenous to the soil 
of India. Would not the employment of such a word bea 
presumptive proof that, at the time of Vishnu, Hindu society 
had abandoned its primitive divisions, and was composed of 
mixed castes, who followed the thousand and one hereditary 
occupations of a more civilised state of society; and that, 
TAT Roa HED without confining themselves to populous 
pointtoan advanced cities and towns, Hindus of that day cultivated 
og sore: desert tracts, and fixed their abodes in 
jungles? The laws laid down by Vishnu speak of improvement 
and civilising influences in different social relations; and we 
should be justified, therefore, in assigning him a place posterior 
to that of Manu, Yajnavalkya, and Narada. Dr. Jolly differs 
from this view and observes ‘Rajkumar Sarvadhikari thinks 
it is a mistake to class the Vishnu Smriti as a Sutra work and to 
refer its composition to an early epoch. However in glancing 
at his observations, I cannot help arriving at the conclusion that 
he is referring to a different work altogether than the well 
known Smriti commented on by Nandapandit.”’ ° 
ETAETA Of the next four teachers, the order of pre- 
ka Aas KANG “cedence seems to be as follows: 
~ 1. Devala. 3. Katyayana. 
_ 2. Vrihaspati. 4. Vyasa. 
Their entire works are lost. We possess only metrical 
fragments. ° These fragments, we believe, are extracts from 


1 Jolly’s Tagore Law, p. 38. 
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larger works, which were originally written in verse, and were 
not founded upon any Sutra treatises on law. 
Devala appears to be the oldest of the group. The langu- 
Devala firstinthe #ge used by him has more archaic forms than 
order of succession. that of any of the other three. The verses are 
of the same jagged and artificial character as in Manu and 
Yajnavalkya. And if we look to internal evidence, we find 
that the opinions expressed by Vrihaspati and Katyayana 
spring from a more advanced standpoint than those of Devala. 
Devala still clings to the old classifications of sons in twelve 
divisions, though a faint trace of change of opinion is percept- 
ible. Vrihaspati wavers in his opinion, rejects altogether five 
classes of sons, and thinks that four other classes are held “in 
a middle degree of estimation”. Further on, he is evidently 
dissatisfied with himself for still holding ideas which were old- 
fashioned, and not suited to the social conditions of his day. 
He forgets himself for a time, and after premising the Kali 
age, he boldly puts forth the following dictum: “ Sons of many 
different sorts, who were made by ancient sages, cannot now 
be adopted by modern men.”* There is a tradition also that 
Vrihaspati was a son of Devala, and if the 
tradition does not err, it gives a colouring to the 
supposition that Vrihaspati followed Devala in point of time. 
Katyayana repeatedly quotes Vrihaspati as an authority on 
law. In the absence of any other testimony, 
this may justify us in placing this legislator 
immediately after Vrihaspati. We can see no connection 
between this Katyayana and his great namesake, the celebrated 
author of the Sutras attached to the White Yajur Veda, and 
the great critic of Panini. Max Müller places the theologist 
and the grammarian in the second-half of the fourth century 
(B.0.); Goldstiicker in the first-half of the second century (B.C.) 5 


t Dayabhaga, X, 7. = 
2 Colebrooke’s Digest, II, 406. 
3 Dayabbaga, VI, 2, 1, 27; Colebrooke’s Digest, 11, 448, 


Vrihaspati second. 


Katyayana. 





158 THE HINDU LAW OF INHBERITANOB 


and Weber about twenty-five years later. The learned dis- 
cussions on this subject of eminent Sanskrit philologists are 
of no avail to us. They give no clue to the identification of 
Katyayana the theologist, with Katyayana the lawgiver. If the 
theory, that all the metrical lawbooks we possess are founded 
upon Sutra treatises, which were originally used as manuals of 
law in different schools, be correct, the two names might be 
inseparably connected with each other. It would then follow 
that some remote disciple of the great teacher versified his 
Sutras, and the present law-treatise is a secondary redaction of 
the original Code. If this unknown disciple, who assumed the 
name of Katyayana, really undertook this task of versification, 
he must have taken unwarrantable liberties with his great master, 
and must have made many interpolations, which were not found 
in the original. The social conditions mirrored forth in the 
metrical treatise could not have existed in India at such an early 
date as two thousand two hundred years before the present 
generation. We notice many facts in the metrical quotations 
which could be assimilated with the social phenomena witness- 
ed in our time. There are comparatively fewer archaic social 
forms in Katyayana’s treatise than in other codes of law. The 
strict rules of induction, then, would prohibit us from making 
the inference (from the mere fact of similarity of names) that 
the two Katyayanas were identical. 
It is with great hesitation that we place Vyasa‘ imme- 
feb diately after Katyayana. Our only ground for 
et doing so is internal evidence, which seldom, in 
these cases, leads to wrong conclusions. But the difficulty of 
finding the exact position which Vyasa the lawgiver should 
occupy in the table of precedence is almost insurmountable. 
The name belongs to an immortal theologian, the arranger of 
the Vedas, the founder of the Vedanta philosophy, the author 


ç 
1 According to Mr, Mandalik (intro XXII—XXIII) Vyasa preceded Vrihaspati anq 
Katyayana, 
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of the Puranas, and the compiler of the Mahabharata. Al 
that is imperishable in Sanskrit literature, all that commands 
love and respect, and all that treats of the most solemn subjects 
having deep human interest, is comprehended under the name 
of Vyasa. Legends are told of his superhuman powers which 
could not be vouchsafed to an ordinary mortal. To him we pay 
our obeisance from a distance, and do not venture to associate 
his name with that of the humbler individual, who could not, 
without presumption, claim the exalted position held by the 
ain Ai divine associate of the gods. ‘Vyasa, the 
the famous author author of our code of laws, was a Gistinct per- 
of the Mahabharata. < = 

son, and however great his merits, must not be 
identified with the august personage whose immortal name 
figures in every era and in every page of Sanskrit literature. 
The name is a mere coincidence, and nothing more. The holy 


He delivered bis City of Benares. was the place where, we are 


PE er La nah told, Vyasa delivered his laws to au audience 


of learned men who were solicitous to learn from him the 
nature of the duties and relations of the different sections of 
society towards each other. He is nearer our time, and we 
can almost fancy him seated on the marble steps of Manikarnika, 
the sacred resort of pious men from all parts of the country. 
Surrounding him is a large group of devout persons, while he 
expatiates upon the rules of conduct which «ll must obey if 
they expect freedom from cares in this, and eternal beatitude in 
the life to come. “ He who regulates his conduct according to 
the laws approved by Vyasa, shall never full,” so said Vyasa 
at the end of. his lectures, and thousands, who, inspired with 
awe and respect, had listened to him with rapt attention, now 
dispersed to their different homes, openly acknowledging the 
gravity of the theme, and the imperative necessity of following 
the rules laid down by this great lawyer and theologian. 

Our table of precedence then would stand 
thus; 


Summary- 
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Sutra Works 


Gautama. | Harita. 
Baudhayana. | Yama. 
Apastamba. | Sankha. 
Vasishtha. Parasara. 
Metrical Works 
Manu. Gal Devala. 
Yajnavalkya. | Yrihaspati. 
Narada. Katyayana. 
Vishnu. Vyasa. . 


- This closes our inquiry into the relative ages of the ancient 
lators. We will in our future Lectures attempt to trace 


the course of development of the principles of inheritance 
uring: the middle ages, as well as in the modern schools of 
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LECTURE V 
PRINCIPLES OF SUCCESSION IN THE MIDDLE AGES 


Knowledge of early forms of juridical ideas—Its importance—Determination of primitive 
social institutions of the Hindus not impracticable—Pro sive charac i 
society—Stability of law—Social condition of the Hindus in the Vedic times was not of 
a primitive character—Reference to the rich and poor in the hymns—Laws of property 
—Inheritance and contract—Difficulty of exactly determining the state of law in the 
Vedic period—Dut to absence of continuous treatises on Law—A formal Code of rules 
for social conduct unnecessary in the patriarchal age—Constitution of Hindu society in 
that age—Grihapati,‘or pater familias "—His authority supreme in the family— 
Elasticity of family law—-Political aspect of the family—Necessity for increas- 
ing its members—Slaves—Adoption—Fictitious son—Sacredness of matrimonial 
connection—Sons of women marrying a second time—Rights of different classes of sons 
as recognised by the Vedas not the same—Why was a son longed for in the primitive 
age—Religious aspect of the question in later times—Narada on the benetits of a son 
—Immortality—Enjoyment of life—Salvation through son a later idea—Benefits 
desirable from a son, grandson, and great grandson enumerated—Putra—A sonless 
man is doomed to eternal torments—On account of his failure to pay the debt due to 
his ancestors—Twelve kinds of sons substituted for son of the body—Hints as to devo- 
lution of property taken from the Veda—Primogeniture—Twelve-day sacrifice right of 
the first-born—Vishwamitra’s adoption of Sunahsepha as the eldest of his sons— 
Division of property in equal shares—Development of the law coeval with the emau- 
cipation of the individual from the family thraldom—Hostile doctrine in the Taittiriya- 
Sanhita and the Brahmana—Possibility of their coexistence—Manu the first exponent 
of the doctrine of individual rights—Changes in the law of division of property— 
Gautama—Baudhayana—A pastamba— Vasishtha—Manu—N arada—Vishnu—V rihuas- 
pati—Katyayana—Straggle between the rival doctrine of primogeniture and equal 
distribution of property at last ended in the ascendency of latter—Polygamy ; its 
effect on the law of divisioa—Exclusive right of the eldest son to inherit the paternal 
property not favoured by legislators since the time of Gautama—His right to an 
additional share or to some special present recognised in certain families by custom— 

J y Apastamba and Yajnavalkya—Power to dispose of property by will— 
power not co-extensive with that of making partition disposition inter 
le of graduating social position of different kinds of sons—Blood relations 
tran ons classified into ‘heirs’ and * kiasmen’—Each including 
eration of various classes of sous by Harita—Vasishtha—The 

t wholly in accord as regards order— Putrik-putra,’ or 












six different ki nds—En 
enumerations are 






appointed ter's son, explaine€d—By Hemadri—In the Rig-Veda~—Ga ses 
him in the category of kinsmen—Bandhayana assigns his place next to the son bor 
in watttock— ta and others rank him as kinsman and heir capable of inher ting in 
sà r TE ae 
a E nn ten <a 


+ 
à 
g gri 


? 
rN E pes. bi = 





162 THE HINDU LAW OF INHERITANCE 


default of superior claimant—Appointed daughter’s son and wife’s illegitimate son 
both discarded by Vrihaspati—Legitimacy the principle of classification with Gautama 
Baudhayana, and Manu—Blood relationship with Harita and others—Sons other than 
those born in wedlock are now extinct, except the son given and the son made—Son 
given—The practice of adoption a very ancient one—How it originated—Adopted son 
how treated at first— Rules as to the class of persons from which adoption is allowable— 
Adopted son’s position in the list of sons—Tabular view of the position of different 
kinds of sons according to different legislators. 


“Ir by any means,” says Sir Henry Maine, “we can 
er determine the early forms of jural conceptions, 
early forms of juri- they will be invaluable to us. These rudi- 
mentary ideas are to the jurist what the primary 
crusts of the earth are to the geologist. They contain, 
potentially, all the forms in which law has subsequently 
exhibited itself.” * An earnest research, therefore, into the 
primitive history of society and law is sure to be productive of 
the very best results. “It is almost impossible to grasp clearly,” 
we quote the words of Justice Markby, “many of the con- 
ceptions with which the lawyer has to deal without having 
traced their history. Many of the terms in which they are 
expressed are very ancient. The conceptions themselves are 
neither new nor old. They came long ago into existence, but 
have been brought under the influence of a long succession of 
antagonistic philosophies and conflicting creeds. By these they 
have been, very often at the time imperceptibly, but upon the 
whole greatly, modified. So that whilst the name has remained 
the same, the ideas comprised under it have greatly varied.” 
Any researches, therefore, “in which the connection is traced 
between modern legal ideas and the rudimentary institutions 
of early social life, have a great value in assisting the student 
of law to grasp these ideas, quite apart from their value to the 

philosopher and historian.” * 
The phenomena which we witness in early societies, 
Bere however, are not easy at first to understand, 
= but the difficulty of grappling with them bears 

1 Maine's Ancient Law, p. 3. i : ; 
2 Markby’s Elements of Law, p. 40. 
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no proportion to the perplexities which beset us in considering 
the baffling entanglements of modern social organisations. 
Granting that they gave more trouble than they do, no pains 
would be wasted in ascertaining the germs out of which has 
assuredly been unfolded every form of moral restraint which 
controls our actions and shapes our conduct at the present 
moment." 

These words need no comment from us. ‘The historical 
method of enquiry, recommended by one of 


Determination of 2 A k 
primitive social the greatest of modern jurists, will enable us to 


Hindus not im. find out the true nature of those complex 
jana institutions. of modern Hindu society, which 
at first sight * seem to be inexplicable. These institutions 
did not exist in their present shape when they were first 
formed. We see them in their rudimentary state during the 
Vedic period, and then gradually assuming consistency and 
stability in the long succession of ages which followed that 
period. The germs are all there; and if we wish to examine 
critically the social phenomena of the present day, we must 
penetrate as far back as we can into the history of primitive 
Indian society. 
We are the very last persons to admit that Hindu law is 
not progressive. What was true three thousand 
Progressive cha- < 7 
racter of Hindu years ago is not true at the present time. The 
vase principles of legislation sanctioned by Gautama 
are different from those accepted by the founders of the present 
schools of Hindu law. Law, certainly, is ever changing with 
the change of social necessities and social 
opinion. But the foundations of society remain 
unchanged; and law, therefore, however much it may be 
influenced by surrounding circumstances, cannot entirely change 
its original nature. The importance of the stability of human 
nature cannot be overrated; and no true a. 3% 
’Maine’s Ancient Law, p. 120. E te patho ae i 
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given of our existing laws if we pay no regard “ to the inherit- 
ed qualities of the race, those qualities which each generation 
receives from its predecessors, and transmits but slightly altered 
to the generation which follows it”. It would be wrong to 
suppose that laws are creatures of climate, local situation, or 
accident alone. These are only its modifying causes, and 
nothing more. These should certainly be allowed due weight in 
accounting for the growth and formation of law, but should 
never be accepted as the only causes in which law has its ori- 
gin. “The truth is, that the stable part of our mental, moral, 
and physical constitution is the largest part of it, and the 
resistance it opposes to change” is markedly stubborn in all 
variations of human society. Law changes, itis true, but the 
new product is a chip of the old block, and its original charac- 
ter is easily perceptible in all its vicissitudes. The law of 
inheritance has been greatly modified, we admit, as it passed 
through various social phases in different ages in the history of 
the nation; but the impulse which was first given to it is still 
influencing the course of its action. This much is certain at 
least, therefore, that our inquiries into the primitive state of 
the law of inheritance cannot be entirely fruitless. They will 
enable us to understand clearly many of the conceptions which 
underlie the law of succession, if they do nothing more. The 
task is worth attempting, and the present lecture will be 
devoted to an exposition of the law of inheritance in its various 
stages of progress during what may be called the ancient and 
the medizval ages of the legal history of India. 

We must remark at the outset that it would be erroneous 
Se aint: to believe that the condition of society during 
the Hindus in the the Vedic period was of a very primitive 
Vedic times was not 
of a primitive cha- description." All the facts which have been 
aaa brought together by modern research render 
it undisputable that the Hindus of the Vedic era had attained 

1 Muirs’s Sanskrit Texts, Vol. V, p. 473. See Ante, pp. 143—144. 
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to an advanced state of civilisation.’ All the requirements 
of a civilised life are mentioned in the hymns. The arts 
and. seiences of civilised society were cultivated; trade and 
agriculture were. practised; religion and morality had made 
considerable progress. Large and populous cities are repeatedly 
described, and various intimations are given that wars were 
carried on in a large scale. The ocean and its phenomena were 
familiar to the Vedic Aryans, and expeditions by land must 
have been frequently undertaken. All the virtues and vices of 
civilisation were present in the Vedic society, and there was 
also acertain sort of refinement inseparable from an advanced 
state of the social organism. 

Domestic relations in all their various phases were fully 
developed, and morals are inculeated which would do credit 
to any civilised nation of the twentieth century. Untruth is 
condemned in the strongest language, and the virtues of friend- 
ship are extolled with all the earnestness of sincerity. 

We find in the hymns a distinct reference to the rich and 

Ani ia the poor as existing in the community. The 
rich and poorinthe existence of both classes is distinctly recog- 
oe nised, and liberality on the part of the wealthy 
is recommended. ‘The house of the donor of largesses is 
compared to a lotus pond, and is said to be embellished like a 
palace of the gods.” The man who is a friend of Indra is said 
to have horses, chariots, cows ; “‘ to be handsome, to enjoy vigor- 
ous vitality, and to come resplendent into the assembly.” 

When the (social relations were so complex and so varied, 
it would be absurd to suppose that the laws of 
property were extremely simple in their cha- 
racter. There can be no doubt that social necessities and social 
opinion are always in advance of law, but still the gulf between 
them can never. be very wide. The happiness of a people can 


Laws of property. 


1 Wilson’s Rig-Veda, Pref. 
2 Bos X, 107, 10. ` id 4 doo DN 74 1 t r ia tees eee ey . 
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never be secured, so long as laws are not adapted to the existing 
social conditions ; and the greater or less happiness of a people 
depends on the degree of promptitude with which the gulf 
between law and social necessities is narrowed.’ 
There are some curious passages, says Dr. Wilson, in the 
Inheritance ana Vedic hymns relating to the laws of inheritance 
gonimact, and of simple contract. They may not be 
precise or altogether intelligible, yet they are sufficiently so to 
show that legislative enactments were in existence, and that, 
with respect to these two subjects, the law was essentially the 
same as that which is laid down in the reputed writings of 
ancient legislators, and to a certain extent is still in force.’ 
We demur to this. If crude legislative enactments were 
in existence, we have no means of knowing 
[aab ian what these were. There are no continuous 
are eae in treatises on law, as we said before, in the 
Vedic writings. Legal maxims are only 
incidentally noticed by way of comparison or illustration.’ 
These notices are so brief and so obscure, that it is difficult to 
make out from them the real state of law during the Vedic 
period. But brief and obscure as they are, they afford us a 
glimpse of the social condition of India at that remote age, and 
we can distinctly perceive the germs out of which Hindu law 
has been developed. 
Madhava, in his commentary on the Pariin Code, says : 
mes tins “As to finding the authority for these laws in 
continuous treatises direct precepts of the Sruti (revelation), this is 
res out of the question, because such precepts are 
ah to be found there.” Haradatta, the learned commentator 
of Apastamba, puts forth a theory of his own, and remarks: 


e oe we have not parore our eyes a Veda, which is Lie 


150: ‘esa 
1 a K belani Law, p. 24. 
” 2 Wilson’s Pref., Vol. III, Rig-Veda. 


3 Apastamba, II, 11, 29, 13. 
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source of these laws, we must still conclude that Manu and the 
rest had.” Even so old a writer as Apastamba believed “ that 
certain rules must be considered as given in Brahmanas of 
which the tradition or reading has been destroyed. ‘Their 
former existence must be inferred from the simple fact, that 
these rules are still followed by men ” 
The absence of continuous legal treatises, we thus see, was 
deplored in all ages. The exact connection 
malse penal Code of between the Veda and the professed legal works 
Wie bo aapa” could not be traced, and recourse was had to 
the theory that there were Vedic works in 
which legal maxims were explained and illustrated, but that 
these works have now been lost; in other words, valid 
smriti texts are assumed to be based on lost texts of 
sruti. Can these connecting links be ever recovered? Vain 
hope. They never existed, and cannot, therefore, ever 
come to light. There are no continuous treatises on law in the 
Vedic works, because there was no necessity for them dur- 
ing the Vedic period. ‘lhe constitution of society was such 
that it was not necessary to embody the laws of property 
in a formal code. If they existed at all, they existed in the 
archives of the patriarchal families, and these archives were 
nothing more than family traditions engraved on the tablets of 
their memories. 
We will explain what we mean. 
aa, Gak Hindu society during the Vedic period WAH 
Hindu society in an aggregation of patriarchal families. Hach 
“ai family was complete in itself, and its govern- 
ment was vested in the eldest living ascendant. He was called 


Grihapati, or‘pater 9? tapati, or master of the household.” He was 


tanya the patriarch of the family, and his autho- 

rity was absolute. He was the ruler, the legislator, the judge, 

the counsellor, and the spiritual guide of the EAR All the 
1 Haug’s Aitaroya Brāhmana, p. 368. 363. ao fey Thy Peers o , 


te 


i, Oe ee ee aga 








168 THE HINDU LAW OF INHERITANCE 


individual members blindly followed his behests. His com- 
mands constituted the laws of the family. He exercised 
His authority su- SUpreme authority over the person and the 
preme inthe family. property of all who were immediately under 
his control. His dominion extended to life and death, and was 
as unqualified over the members of the family as over his 
slaves. For all practical purposes he was the absolute master 
of the family property, and the rules he laid down for the 
management of the family estate could on no account be inter- 
fered with. Law was the master’s word, and there was no 
appeal against it. 
The traditions of the family must have formed the basis of 
Elasticityor the family law. The law sof person and of 
family lar, property was yet in its infancy, and its basis 
was not firmly established. It was subservient to the interests 
of the corporate family, and if it in the least interfered with the 
welfare of the family group, it was ruthlessly trampled under 
foot, and a new law better suited to the circumstances of the 
family was adopted without the slightest hesitation. The 
law of property, therefore, in our sense of the word, was 
utterly unknown, and it would be vain to search for a 
code of laws which prevailed during the Vedic period of Indian 
history. 
The family was the unit of society, and its independent 
Political isot of and corporate existence was an object of the 
the family. highest ambition with the patriarch of each 
family. Hach family was like an independent State, and its 
relations with other families were conducted on the principles 
of international law. All persons and all property lying outside 
the family limits were considered as belonging to a foreign 
government, and every dispute concerning such persons and 
property was decided by an appeal to the principles of inter- - 
national law. To increase the power of the family, and to make 
it unassailable by foreign enemies, was the:prineipal aim of the 
atte s 
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patriarch. Numerical strength was the first necessary condition 
by which power could be secured; and all the efforts of the 
patriarch were directed towards making the family numerically 
el! saa strong. Where the offspring born of lawful 
x wedlock were numerous and able-bodied, numer- 
ical strength was secured, and there was no necessity for resort- 
for increasing its ING to other expedients to gain the desired end. 
members: But where such was not the case, the intro- 
duction into the family of foreign elements was a sine qua non 
of the independent existence of the family in its full power. 
nee Slaves could be bought in abundance, but they 
could never supply the place of blood relations. 
They could never be made to feel that interest in the promotion 
of family welfare as members of the family knitted together by 
ties of blood. Where the natural ties were wanting, artificial 
relations were created, which simulated in every respect the 
bonds of consanguinity. Strangers were adopted into the 
family group, and “the expedient which in those times com- 
manded favour was that the incoming population should feign 
themselves to be descended from the same stock as the people 
on whom they were engrafted ”. 

This was the origin of adoption—which was nothing more | 
or less than a fictitious creation of blood 
relationship. The family was constantly en- 
larged by the absorption of strangers within its circle, and the 
fiction of adoption so closely simulated the reality of kinship, 
that neither law nor public opinion made the slightest difference 
between a real and an adoptive connection. The persons who 
were thus theoretically amalgamated with the family by their 
common descent were practically held together by their common 
obedience to their highest living ascendant—the father, grand- 


ni 1 = s 
an father. Ne: Sg I oa 
p 


Adoption. 






om 





170 THE HINDU LAW OF INHERITANOE 


Various expedients were resorted to for this artificial 
TA creation of blood relationship. The strangers 
Fictitious son. E 
introduced into the family were called sons, 
and enjoyed in some measure the privileges of sons born 
in lawful wedlock. If the strangers’ thus adopted had 
the least agnatic blood in them, they were unhesitatingly 
brought into the family circle. If no blood relationship could 
be traced, the exigencies of the family permitted the absorp- 
tion into the family of utter strangers, who, though they had 
not the remotest connection by blood, were treated as kinsmen 
entitled to filial rights. 

The tie of matrimony was held sacred during the Vedic 
period. The sons born of -lawful wedlock, 

Sacrednessof . É ` 4 
matrimonialconnec- therefore, held the first rank. With him might 
ie be associated the son of an appointed daughter, 
who, in the absence of a legitimate son, was treated in all 
respects as such, and was entitled to all the privileges of a son 
born in lawful wedlock.’ 

The son of a widow also by her husband’s brother received 
the name of a son, and was considered as a member of the 
family.” 

Women appear to have been permitted to marry a second 

Pr re time.” Their sons, therefore, must have had 
marrying a second social recognition. We have numerous allu- 
Foss sions in the Vedic writings to sons given by 
the parents, to sons bought, and sons self-given.* 

We thus find that the Vedas recognised seven classes of 

sons. It must be remarked at the outset, that 
Rights of differ- 4]] these sons did not acquire the same rights 


ent classes of sons 


Vodas mot the same. and privileges as legitimate sons of the body. 


Sp ; A distinction was malos, and this distinction 


' Rig-Veda, I, 31. 
2 Ibid., X, 
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was strictly maintained. In default of a son born in lawful 
wedlock, the son of an appointed daughter was entitled to the 
rank, station, and rights of the legitimate son. But we do not 
find that the adopted son was so entirely affiliated to the family 
as to acquire all the rights of a genuine member of the family. 
There can be no doubt, however, that during the Vedic period 
strangers were freely amalgamated with the family, and that 
their social position was recognised by the Vedic sages. Their 
exact position in the social scale was not determined, simply 
because in a corporate family all the members formed the 
inseparable parts of a compact body, and their separate exist- 
ence was not recognised by society. They were maintained, 
and they were all engaged in the service of the family. There 
must have been a distinction, but it could not have been so- 
marked as to be galling to any adopted member of the family. 
No scientific classification of the different kinds of sons could 
have been made till the disintegration of the individual from 
the family group was complete. The inspired sages of the 
Vedie period did not attempt any legal classification of sons, 
simply because there was no necessity for such an elaboration 
in the state of society in which they lived. When the indivi- 
dual members of the family partly extricated themselves from 
the trammels of the corporate association, the want of such a 
classification was keenly felt, and the medieval legislators of 
India determined the exact position which each class of sons 
should occupy in the social hierarchy. 
The natural craving to have a son, in whom our affections 
si could be centered, and who would bear our 
Why was a son 5 
longed for in the name and perpetuate our memory, was carried 
fate: ens Pe to its utmost length by the Aryan settlers of 
Hindustan. It is instructive to observe the feelings with which 
a son was regarded both in ancient*and in medieval India. In 
the hymns of the Rig-Veda a son was the delight of his father, 
and his birth was earnestly desired to continue the line of his 
Pins lage 
Pea 
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progenitors. The religious element had not yet so fully 
entered into the conception of a son. The family would be 
destroyed, and the mundane existence of a long continued line 
of ancestors would be obliterated, if no son were born in the 
family. In the later Vedic period, the spiritual necessity of the 
son came to be partially recognised. In the Aitareya Brah- 
mana” we find it stated that through son a man attains 
immortality, overcomes the great darkness, that self is born 
from self and so on. Again, in the Taittiriya Brahmana the 
doctrine of Three Debts* is laid down which says that a man is 
saddled with a threefold obligation from his birth. But it is 
not till we come to the Smriti period that we find texts which 
unequivocally declare the necessity fora male offspring not only 
for secular purposes, to perpetuate the name and lineage but 
also as a means of salvation in the next world. To this later 
idea Manu gives full expression : 
“By a son a man obtains victory over all people; by a 

Benefits desirable SOn’S son he enjoys immortality; and after- 
from a son, grand- 
son, and great wards, by the son of that grandson, he reaches 
ae Pa enumerat- the solar abode.” “Since the son delivers 

Putra. his father from the hell named put, he was, 
therefore, called putra by Brahma himself.” * 

The passage is short but significant. A son must be 

ETEEN ENE begotten, or the man would be doomed to eter- 
doomed to eternal nal misery in the other world. His purity and 
naa irreproachable conduct in this life would avail 
him nothing. The debt which he owes to society and to his 
progenitors, could not be repaid except by begetting a son. 
“Tt is mentioned in the Mahabharata, that the ingress of the 
sage Mandapala into a region of purity was prevented by the 
want of male issue ;- for the same poem shows that the debt to 


” 


1 Aitareya Brahmana, VII, 3, 1. 
2 Taittiriya Sanhita, VI, 3, 10, 5. pies . 
“Manu, IX, 187, 138, SRE Rp ee 
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On account of his his progenitors undischarged is the ground 
failure to pay the 


debt due to lisan. ON Which a man is excluded from the blissful 
cestors. 


region, even though his conduct has been 
virtuous. The debt to progenitors is dischared then only 
when a son is begotten. A social curse hangs upon the man who 
would not try every means in his power to pay off the debt he 
incurs from the moment of his birth. Solemn sacrifices were 
performed, when all other means failed. If neither sacrifices 
nor virtuous acts were sufficient to give a son, recourse must be 


19 1 


had to adoption, and the adopted son must perform all 
the family rites which a natural son, if born, would have 
performed. 

A son, we thus find, was the means of the father’s salvation 

in the other world. It is no wonder, therefore, 
Twelve kinds of < 8 . > : 
sons substituted for that a Hindu would sacrifice everything in this 
Serie aie world in order to have a son. In default of a 
son of the body, twelve other kinds of substitutes were recognis- 
ed; so that “the cake, the water, and the sacrifice ” might be 
continued from generation to generation. 

It is not improbable that we have here the key to the 
prevalent belief in the need of offspring. The preservation of 
society would be the paramount need in an early epoch, hence 
we may conceive the duty of maintaining the family as receiving 
the sanction of religion in order to act as an incentive to its 
performance. . 

Apart from religious considerations, the existence of a son 
was a social necessity for perpetuating the line, for guarding 
the family | property, and for maintaining the honour Sa 
prestige of the united group. 

To return from this digression. 

Let us now examine the hints, which are given in the 
Wana aE ones as tO the devolution of Tompany siki 
taken from the Veda. the death of the owner. 

1 Colebrooke’s Digest, II, p. 201. > -n 
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So long as the corporate existence of the family is strictly 
maintained, there is no room for any other 
Primogeniture. : : ide 
3 mode of succession than that by primogeniture. 
The eldest living ascendant succeeds to the family estate, and 
manages its affairs, to the exclusion of all the other members of 
the family. He is their leader, lord, and master, and they must 
live in absolute subjection to him. It is only when the family 
group is in the first stages of disintegration, that the practice 
of equal division of property among the male children after the 
death of the last owner is usually followed. Individuality then 
gains the upper hand, and communism loses its former power 
and prestige. 

The rights of the first-born were fully acknowledged 
during the Vedie period. His claims asa leader could not be 
disputed, and his suecession to the heritage was universally 
admitted. We quote from the Aitareya Brahmana in support 
of our position : ` 

“The twelve-day sacrifice is for the first-born. He who 

_ first performed it, became the first-born among 
Twelve-day sacri- - z 
fice right of the first- the gods. It is the sacrifice for a leader. He 
re who first performed it became the leader among 
the gods. The first-born, the leader of his family, ought to 
perform it alone, then happiness lasts all the year where it is 
performed. 

“The gods once upon a time did not acknowledge that 
Indra had the right of primogeniture and leadership. He said 
to Vrihaspati ‘perform for me the twelve-day sacrifice’, He 
complied with his wish. Thereupon the gods acknowledged 
Indra’s right of primogeniture and leadership. 

“He who has such a knowledge is acknowledged as the 
first-born and leader. All his Cite agree as to his ment to 
the ey: A : 

2 Ibid, AAE asgi od 
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We will take our next quotation from another portion of 

the same work :’ 
Vishwamitra wished to adopt Sunahsepha as his son. He 
said to him—‘‘ Enter my family as my son” 


Vishwam itra’s 


adoption of Sunah, SUnahsepha replied, “ O prince, let us know, 
sepha as the eldest tell 


` r . ninga ` Ia | 
an eN us how I, a descendant of Angira’s, can 


enter thy family as thy adopted son”. Vishwa- 
mitra answered, `“ Thou shalt be the first-born of my sons, and 
thy children the best. Thou shalt now enter on the possession 
of my divine heritage. I solemnly instal thee to it.” Sunah- 
sepha then said, “ When thy sons all agree to thy wish that I 
should enter thy family, O thou best of the Bharatas, then tell 
them, for the sake of my own happiness, to receive me friendly.” 
Vishwamitra then addressed his sons as follows: “ Hear ye 
now, all ye brothers, do not think yourselves entitled to the 
right of primogeniture, which is his (Sunahsepha’s).” 

“The Rishi Vishvamitra had a hundred sons, fifty of them 
were older than Madhuchandas, and fifty were younger than 
he. The older ones were not pleased (with the installation of 
Sunahsepha to the primogeniture). 

“< Vishwamitra then pronounced against them the curse, 
‘You shall have the lowest castes for your descendants’. But 
Madhuchandas with the fifty’ younger sons said, ‘ What our 
father approves of, by that we abide ; we shall accord to thee 
(Sunahsepha) the first rank, and we will come after thee!’ 
Vishwamitra, delighted (with this answer), then praised these 
sons with the following verses : 

“« You my sons will have abundance of cattle and children, 
for you have made me rich in children in consenting to my 
wish. 

“Ye sons of Gadhi blessed with children, you all will be 
successful when headed by Devarata Coates he. pil 
always lead you on the path of truth. 8. a 

‘1 VJI, 17, 18. Bee + oye 
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“This Devarata is your master; follow him, ye Kusikas ! 
He will exercise the paternal rights over you as his heritage 
from me, and take possession of the sacred knowledge that we 
have. 

“ Devarata is called the Rishi who entered on two heri- 
tages, the royal dignity of Jahnu’s house, and the divine know- 
ledge of Gadhi’s stem.” 

It is clear from the passages quoted above that the first- 
born was the leader of his family, and was entitled to the 
family property as his birth-right; or, in other words, primo- 
geniture was the settled law of succession in ancient India. 

Side by side with the rule of primogeniture another 

p Bs institution was growing up,- which ultimately 

Division of pro- É È 
perty in equal superseded this mode of succession altogether. 
DAT We refer to the law of equal distribution of 
property among all the sons of the deceased owner. It made its 
appearance during the later stages of social development in the 
Vedic age. (Primogeniture represented the claims of communism; 
and the principle of equal distribution represented those -of 
individuality.’) The struggle between the two principles was 
long and arduous, and it has been continued to the present day, 
The principle of equal distribution triumphed at last, but the 
victory was not easily gained. ‘There is no trace of the struggle 
in the Rig-Veda, because the doctrine of individual rights had 
not yet come into existence. We find the first mention of the law 
of equal distribution in the Taittiriya Brahmana, 
~ Development of 

the law coeval with which is posterior in date to the hymns of the 
{he emits trom Rig-Veda. It would be a great mistake to 
Sia suppose that individuality at once became a 
power the moment the roots of communism were loosened. 
They existed as hostile principles in the same community for a 
long ae together. We cannot suppose that the individual 


1 See the observations of Candy, J., in ve vs. Ram Obandis, 1S Bom, ae, 
where the above is quoted with approval. 
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awoke from his sleep one fine morning and found himself 
emancipated from the thraldom of the family. ‘Those who 
watch the progress of new ideas, can easily conceive what a 
long time must have elapsed before the individual gained 
his rights. ‘The conservative party—the representatives of 
the old régiume—must have strenuously exerted their influence 
to support the claims of the corporate family, and maintain the 
rule of primogeniture, as the only legitimate mode of succession. 
The disintegration of the individual from the family, however, 
must have necessitated the other mode of succession, and the 
strife between the advocates of primogeniture and the founders 
of the new doctrine of equal distribution must have long divided 
Hindu society into hostile parties. We accordingly find both 
the principles enunciated in the Veda—one in the Taittiriya 
Sanhita, better known as the Black Yajur Veda, and the other 
in the Tattiriya Brahmana. These were works of two successive 
ages of Vedic literature. 

We will give the exact words of the inspired writer of 
Hostile doctrine in the Taittiriya Sanhita : 


the Taittiriya San- sc ry hs a 
ith and the “Bah. They distinguish the eldest son by the 
mann. heritage 33 


Again we find in the Brahmana : 
“ Manu divided his wealth among his sons.” 
These are two hostile principles, but we have shown above 
Possibilityoftheir that it was not unnatural for both principles to 
cooziajanen: exist at the same time in the same community 
together. Where the family feeling was strong, the rule of 
primogeniture was honoured, and the first-born inherited the 
family property, and became the leader, the master, and the ruler 
of his brethren. Where the family ties had slackened, and the 
doctrine of individual rights had attained strength and supremacy, 
the law of equal distribution prevailed to the total exclusion of the 
ule of primogeniture. Thus among two hostile sections of the 


indu society both the principles governed the law of succession. 
23 
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The law of division of property after death under- 
Bere the went many important changes before the 
law of division of heritage was equally divided among the male 
property. z = 
issue of the deceased owner. ‘The eldest 
son had at first the exclusive mght to the paternal in- 
heritance. When the rule of primogeniture was disturbed, 
equal division of property did not take its place at once, 
but a long time elapsed before the principle was fully 
acknowledged. Many concessions were made at first, in order 
to restore peace and harmony to Hindu society. The compro- 
mise suggested at first was, that the proportions of the respect- 
ive shares should be regulated by the seniority of the sons of 
the deceased owner; or, in other words, that the paternal 
estate should be divided into a certain number of shares; that 
of these the eldest should receive the. largest number, the 
-second son. a few shares less, and so on, the shares decreasing 
according as the sons were more or less remote from the first- 
born. We will not, however, anticipate, but allow the ancient 
legislators to speak for themselves. 

We will first come to Gautama, the oldest lawgiver, and 
conclude our extracts by citing texts from Katyayana, who, as 
we have seen before, is a comparatively modern legislator. 

Gautama. Gautama, Chap. XXVIII: 

After the father’s death, let the sons divide his estate, 

“Or, during his lifetime, when the mother is past child- 
bearing, if he desires it ; 

“Or the whole (estate may go) to the first-born; (and he 
-shall support the rest) as a father. 

“But in partition there is an increase of spiritual merit. 

“(The additional share) of the eldest (son consists; f)a 
twentieth (part of the estate), a male and a female (of animals 
-with one row of front teeth, such as cows), a carriage yoked 
¿with animals that have two rows of front teeth, hia a bull, sdh 

ii à Max Miller's Sacred Books, Vol. Ree TE SOT; Cre. tes Li 
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‘(The additional share) of the middlemost (shall consist of) 
the one-eyed, old, hornless, and tailless animals, if there are 
several. 

“(The additional share) of the youngest (shall consist of) 
sheep, grain, iron (utensils), a house, a cart yoked (with oxen), 
and one of each kind of (other) animals. 

“ All the remaining (property shall be divided) equally ; 

“Or let the eldest have two shares, 

“ And the rest one each; 

“Or let them each take one kind of property, (selecting), 
according to seniority, what they desire, 

“Ten head of cattle. 

“(But) no (one brother shall) take ten one-hoofed beasts 
or (ten) slaves. 

(If a man has several wives) the additional share of the 
eldest son is one bull (in case he be born of a later-married wife). 

“ (But) the eldest son being born of the first-married wife 
(shall have fifteen cows and one bull) ; 

“Or (let the eldest son), who is born of a later-married 
wife, (share the estate) equally with his younger (brethren, 
born of the first-married wife) ; 

“Or let the special shares (be adjusted) in each class (of 
sons) according to their mothers.” 

Baudhayana, prasna II, kanda 2: 

“J. A man may divide his ancwstial! pro- 

Baudhayana, 
perty equally amongst all his sons without 
difference ; | 

«2. Or he may reserve for the eldest the best part; 

“3. Or the eldest may receive (in excess) one part out of 
ten, and the rest may divide equally. 

5. If the partition takes place during the lifetime of the’ 
father, the ary Toman, goats, and sheep are the ee of the 


eldest.” AED aotron 
"West and Bühler’s Digest. A T arpoa Wows Wyte ss 
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Apastamba, II, 6, 14: 

%1. After having gladdened the eldest son 
by some (choice portions of his) wealth, a man 
should, during his lifetime, divide his wealth equally amongst 
his sons, excepting the eunuch, the mad man, and the outcast. 

“6. Some declare that the eldest alone inherits. 
«7. In some countries gold, (or) black cattle, (or) black 


Apastamba. 


produce of the earth is the share of the eldest. 

“10. The preference of the eldest son is forbidden by 
the Sastras. 

* 14. Therefore all (sons) who are virtuous inherit.” 

Vasishtha, Chap. XVII: 

Shock «23. The eldest receives two shares, and the 

best of the kine and horses. The goats, sheep, 
and the house belong to the youngest; black iron, the utensils, 
and furniture, to the second.” 

Manu, Chap. [X: 

*(a) 112—115. ‘The portion deducted for 

the eldest isa twentieth part (of the heritage), with 

the best of all the chattels; for the middlemost, half of that (or 

a fortieth); for the youngest, a quarter of it (or an eightieth). 

The eldest and the youngest respectively take their just 

mentioned portions; and if there be more than one between 

them, each of the intermediate sons has the mean portion (or 
the fortieth). 

(b) 114. Of all the goods collected, let the first-born (if 
he be transcendantly learned and virtuous) take the best cattle, 
whatever is most excellent in its kind, and the best of ten (cows), 
or the like. , 

“(c) 115. But among brothers equally skilled in perform- 
ing their several duties, there is no deduction of the best in ten 
(or the most excellent chattel); though some trifle, as a mark of 
greater veneration, should be given to the first- born 

1 Max Müller's Sacred Books, Vol. II. 
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“116. It a deduction be thus made, let equal shares of 
the residue be ascertained (and received); but if there be no 
deduction, the shares must be distributed in this manner : 

(d) 117. Let the eldest have a double share, and the next 
born a share and-a-half (if they clearly surpass the rest in 
virtue and learning) ; the younger sons must each have a share : 
Gf all equal in good qualities, they must all take share and 
share alike).”’ 

Yajnavalkya, IL: . 

“114. When the father makes a partition, let him separ- 
ate his sons (from himself) at his pleasure, and either dismiss the 
eldest with the best share, or if he choose, all may be equal sharers. 

“117. Let sons divide equally both the effects and the 
debts, after (the demise of) their two parents.” 

Narada. Narada : * 

“ Whether the father distribute equal shares to his sons, or 
give more wealth to some and less to others, such shall be their 
shares; for the father is lord of all. 

«92. Let sons divide, after the father’s death, his wealth 
according to the order (of their seniority). 

13. It should be known that the eldest receives a larger 
share (upon partition after the father’s death), and it is recorded 
that the youngest receives a smaller one. The woe should take 
equal shares, and so should an unmarried sister.’ 

Vishnu. Vishnu : | 

“ Let sons produced by wives of equal class receive equal 
shares, ‘but give the best chattel with a deducted allotment to 
the first-born.” * 

Vrihaspati. Vrihaspati : . 

“Two modes of partition among heirs (during the lifetime 
of the father) are expressly mentioned ; one with attention to 
priority of birth, and the other with equality of allotment. 


aor 4 


3 Colebrooke’ s Digest, V, 32. 
2 Colebrooke’s Digest, 54, 
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“The eldest, (or he who is pre-eminent) by birth, science, 
and virtuous qualities, shall receive (after the death of the 
father) two shares of the heritage, and the rest shall share 
alike; but he is (venerable) like their father.” ` 

K atyayana. Katyayana : 

“If a father, during his life, divide the property, he shall 
not prefer one of his sons, nor exclude one of them from a 
share, without a sufficient cause.”’ * 

We. have quoted the ancient legislators in the order of 

Struggle between time in which they are supposed to have flour- 
the rival doctrines 
of primo geniture 


and equal distri- 
bution of property 


= b kng e rule of primogeniture, and the rise and progress 
latter. of the principle of equal distribution. Gautama 
proposed six modes of distribution ; Baudhayana and Manu 
four. The very fact of so many principles of distribution being 
discussed shows that ancient society had ranged itself into many 
hostile sections, each clamouring to have the largest share in 
the division of the heritage. The principle of equal distribution 
must have made considerable progress before the time of 
Gautama. He, in fact, does not seem to favour the rule of 


ished. The extracts are given in full in order 
to mark distinctly the gradual decline of the 


primogeniture at all. In his opinion, “there is an increase of- 


spiritual merit” in partition. This in substance is a strong 
recommendation. to divide the heritage among the sons of the 
deceased, and is a clear indication of the inevitable decay of 
the principle of primogeniture. Let the eldest son, says 
Gautama, receive the whole estate, if the honour and prestige of 
the family must be maintained, and if its corporate character 
cannot be destroyed. ‘There is, however, a strong party in his 
time, who are staunch supporters of individual rights, and who 
would on no account suffer the first-born to monopolise the 
paternal property and tyrannise over his brethren. The spirit 


AN 
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of liberty is abroad, and the reign of iron despotism is over. 
All the brothers, the sons of the same father, must be treated 
as equals, and the first-born must not be distinguished from his 
brethren. Public opinion was not yet, however, in such an 
advanced state as to give unqualified support to the principle of 
equal distribution. “As soon as the eldest son is born, the 
father owes no debt to his progenitors ;”’ the eldest son, there- 
fore, must be honoured and respected before the rest. A distinc- 
tion must be made. Well, let him receive an additional share 
of the “twentieth” part of the estate; and if this will not 
satisfy the advocates of equal ‘‘ distribution,” let him get “two 
shares, and the rest one each.” There still seems to be a 
difference of opinion on this point, and there are people who 
are not satisfied with even the “twentieth,” or the “double” 
shares given to the eldest. They would divide the property in 
different proportions, and give the choice of the best portions 
to the sons according to their seniority. All this shows 
that the law of inheritance was not uniformly fixed. Different 
groups of families ‘adopted different laws of inheritance, 
and followed different rules of procedure. The rule of 
primogeniture having lost its binding force, no other 
uniform law was substituted in its place ; and the law of succes- 
sion continued in this unsettled state for a very long time. The 
corporate rights of the family and the independent rights of the 
individual members would not coalesce. They were blended, 
and modified, and at last, long after Gautama published his 
laws, the principle of primogeniture had to give up the struggle, 
and yield its place entirely to its rival principle. Thus we 
find Yajnavalkya* strongly advocating equality on partition of 
the parental estate and when we come to still later Smritis and 
Purans partition with deductions is declared to be sinful for 
this present age.” , A a ESE 


14 


111, 117. 
2See Mit., I, iii, 3—5. So hey oo 





184 THE HINDU LAW OF INHERITANCE 


At the time when Gautama was promulgating his rules 
of inheritance, a great evil, which is insepar- 
Polygamy its effect . . 
on the law of divi- able from a polygamous state of society, had 


aa become manifest. As soon as the old 
restraints were loosened, as soon as the family ceased to hold 
together, and the individual members freed themselves from 
the salutary subjection of the patriarch, the evils of polygamy 
showed themselves. All the wives of the husband strove to 
secure his property for their own issue. ‘The rule of primo- 
geniture would have continued in full force for a very long 
time in India, had polygamy not existed in the country. 
(Polygamy is adverse to the rule of hereditary succession) It 
requires no explanation to make it clear to you that, in polyga- 
mous societies, the form of primogeniture will always tend to 
vary. Many considerations may come into play in constituting 
a claim on the succession, the rank of the mother, for example, 
or her degree in “ the affections of the father”. That the evil 
we speak of was creating important changes in the laws of the 
country, is sufficiently apparent from’ the language of the 
oldest legislator. The rivalry between the first-married and 
the latter-married wives was growing intense, and our legislator 
had no alternative but to soothe the irritated feelings of terma- 
gant wives, and to lay down that the shares of the paternal 
estate among the sons might be adjusted according to their 
different mothers. This is a new principle of division, and 
would not have been tolerated in the patriarchal state of society. 
The good sense of the veterans of Hindu society, however, 
soon perceived the evils of such a system, and discarded it 
altogether in later times from their codes of law. Even in the 
time of Manu the state of opinion on this point was divided, 
and the great legislator was doubtful what principle of division 
should be adopted in case “a younger son was born of a first- 
married wife, after an elder son was born of a wife last 
t See Ante, p. 233, Aes ee 
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married ”. He at first gives way to popular prejudices, but 
having at last made up his mind says, that “‘ there can be no 
seniority in right of the mother ; but the seniority ordained by 
law, is according to the birth.” * 

No legislator after Gautama shows the slightest inclination 
to allow the eldest son to take exclusive pos- 


Exclusive right of i 
the eldest son to in- Sess1lon of the paternal property. Almost all 


herit the paternal 


property not favour- of them are of opinion that either an additional 
ed by legislators - - ~ 
siuce the time of Share, or a choice portion of the wealth, should 
pine anes be given to him as a mark of respect to his 
prior birth, and that is all. Manu thinks that even this mark 
of respect may be omitted, if the eldest is not distinguished 
from the other sons by pre-eminent learning or scientific skill. 
All of them are decidedly of opinion that an equal share should 
be given to each son. They are not, however, yet prepared to 
make an unqualified assertion. ‘They are obliged to point out 
that some difference in the treatment of the eldest son is pres- 
cribed by popular usage. ‘There are groups of families they 
say in which the eldest receives the best part 
adore eof the wealth, or a double share, or a prefer- 
Pat al aie jaba ential share, of one-tenth or one-twentieth of 
yertain families by the property. Apastamba, however, and after 
him Yajnavalkya, would not yield an inch of 
ground to popular prejudice. They advocated thorough 
reforms. Apastamba was for giving to the 
But denied by ` 
Apastamba and eldest son a present of some value, though, 
ea eh according to him, it should not be so valuable 
as materially to affect the equality of the shares. Yajnavalkya 
would make no distinction whatever. ‘‘ Let the sons,” he says, 
“divide the wealth of their deceased father equally amongst 
themselves.” If Hei father, however, makes any unequal dis- 
tribution of his Ah aaa. during his lifetime, such pai 
division is bin we upon all the sons. . ee 
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53 


“A legal distribution,” according to him, “ made by the 
father among his sons separately with greater or less shares is 
pronounced valid.’ In other words, the father may, during 
his lifetime, dispose of his property among his sons in any way 
he thinks proper ; but if he dies without effecting any partition, 
the law of the country will recognise only one mode of division. 
All the sons will be equal in the eye of the law, and all of them 
will equally share “both the effects and the debts” of the 
father. Katyayana~ will not even allow this privilege to the 
father, the privilege we mean, of unrestrained exercise of choice 
or will with regard to the distribution of property among the 
sous of the same father. ‘If any unequal distribution is made, 
good and sufficient cause for such unusual departure from the 
prescribed rule must be shown, or such unequal distribution 
will not be held valid by law, 
If we carefully analyse the extracts given above, we cannot 
Power to dispose @VOId noticing a singular fact with regard to 
of property by will. the disposition of property. The question, 
whether the Hindus possessed testamentary powers, has often 
been discussed. It is not our province to enter into the 
question ; but we may be allowed to remark in passing that 
there is abundant evidence to show that, from the earliest 
times, the Hindus exercised the power of voluntary disposition 
within a narrow sphere. In the corporate state of the family 
the exercise of such a power is naturally restricted if not 
impossible, but as soon as there was the slightest sign of the 
segregation of the individual from the family, voluntary disposi- 
tion of property became a recognised institution. ‘‘ Manu,” we 
read in iba Tattiriya Brahmana, “divided his wealth. among 
his sons,” and the rule of primogeniture was violated. The 
medieval legislators all recognised this method of distribution, 
and social sanction must have been given “Wiapoh a mode of. 
1 Yajnavalkya, II, 116. Or bates Le 
2 Çited in Day., II, 84. ESE ag ra 
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procedure. But it should be distinctly borne in mind that 
voluntary disposition of property was allowed only to a certain 
extent. Gifts in favour of pious Brahmans and for religious or 
charitable purposes were also not only sanctioned but commend- 
ed but all gifts were subject to the general rule about the 
paramount obligation of maintaining the family. With this 
object dissipation of the entire family property is strongly 
condemned’ and smritis’ expressly declare that what is only left 
as surplus is deya or fit to be made the subject of gift. Further, 
it is extremely doubtful whether a father even if allowed to 
make unequal distribution amongst his sons, could give away 
his entire property to strangers depriving his sons of their 
legitimate share. 
A will, however, takes effect after the death of the person 
making it. It is the legal declaration of a per- 
MBA son's mind as to the manner in which he would 
sr king partition oœ have his property or estate disposed of after his 
disposition inter death. All the evidence we have in ancient 
records points to the conclusion that the father 
possessed the power of making a partition of his sel/-acquired pro- 
perty during his lifetime, but it does not appear that he possess- 
ed testamentary powers, properly so called. He could divide his 
property among his sons during his lifetime, and such division 
was held to be valid; but we do not see that the law gave him 
any power to make a will or declaration as to the manner in 
which he would have his property disposed of after his death. 
On failure of sons of the body born in lawful wedlock, the 
Principle of gra- Other classes of sons inherited the paternal 
(nating social posi- estate. All these groups of sons were classified, 
kinds. of sons and their exact position in the social scale was 
strictly defined. The principle which guided the legislators in 
their classification is not easy to discover. But it should be 


1 Mann cited in Day., 11, 28—24; Vyasa cited in Day., I, 45. 
2 Nar., IV, 6; Vrih., 2 Ool. Dig., 131 ; Katy. ibid., p.188. - cM 
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remembered once for all that the real object of admitting 
strangers within the family circle, and amalgamating them with 
the brotherhood, was the recruiting of the family by factitious 
extensions of consanguinity. Real bonds of consanguinity, 
Bloodrelationspre. OWever, were preferred to artificial ties of 
ferred to strangers. blood. Wherever, therefore, there was the 
least trace of blood connection between the strangers and the 
members of the original brotherhood, it was eagerly seized 
upon to enlarge the limits of the family. Blood relationship, 
tainted or unalloyed, had greater claims than any other relations 
artificially created. Even the illegitimate sons of a family would 
have greater attachment for it than strangers, however kindly 
treated. The illegitimate sons were descended from a com- 
mon ancestor, and they had no necessity to “ feign themselves” 
descended from the same stock as the people on whom they 
were engrafted. They came of the same stock, and it was no 
wonder, therefore, that they warmly engaged themselves in the 
service of the family. Their interests were in every respect 
identical with those of the original brotherhood. They were, 
for this reason, treated with greater consideration than other 
persons adopted into the family group. We shall expect to 
find, therefore, that a sharp line of demarcation was made by 
legislators between the legitimate and the illegitimate children 
of the family, and utter strangers who were admitted into the 
group and bore the family appellation. 

The ancient legislators divided the different classes of sons 
into two groups. The first were called “heirs 
” and the members of the second 
group were Betis with the name of 
oe ae but were not heirs. ` | 

Both the Saal contained sir classes of sons aut The 
Each including six members of the second group were considered 
different kinda. inferior in social status to those of the first 

1 Manu, IX, 158, hs i 


Sons classified : 
into “heirs” and and kinsmen, 
“kinsmen.” 
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group. There were thus twelve classes of sons, who formed a 
part of the family. 

Let us see who these were, and what were their rights and 
privileges. 

Harita enumerates the sons in the following order: 

s]. A son begotten of a faithful wife by the husband 

ee erni HOR cs himself, the son of his wife begotten by a 
various classes of kinsman, a son byta twice-married woman, the 
piel Pope: son of an unmarried girl, the son of an appoint- 
ed daughter, and a son of concealed birth, are heirs to kinsmen. 

“2. A son given by his parents, a son bought, a son 
rejected, the son of a pregnant bride, a son self-given, and a son 
made by adoption, are not heirs to kinsmen.” 

Vasishtha thus defines them: 

“The first among these is the son begotten of his legally 
married wife by the husband himself. 

“The second is the son lawfully begotten of 
a man’s wife or widow by a kinsman. | 

“The third is an appointed daughter. It is known that 
the ‘girl who has no brother comes back to the males of her 
own family, to her father, and the rest, and returning she 
becomes their son’. Here follows the verse to be spoken 
by the father when appointing a daughter, ‘I shall give thee 
to the husband, a brotherless damsel Wedha with ornaments; 
the son whom she may bear, be he my son’. 

“The fourth is the son of a remarried woman. She is 
called remarried who, leaving the husband of her youth, and 
having lived with others, re-enters his family. She is also 
called remarried who leaves an impotent, outcast, or mad 
husband, or who after his death takes another lord. . 

“The fifth is the son of an unmarried girl. They diola 
that the son whom an unmarried damsel produces, though best 
in her fathér’s house, belongs to his maternal grandfather. 
Now in regard to this matter they quote also the following verse : 


Vasishtha. 
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‘If an unmarried daughter bear a son, begotten by a man of 
equal caste, the maternal grandfather has a son through him; 
he shall offer the funeral cake, and take the wealth (of the 
grandfather).’ 

“The son of concealed birth is the sixth. They declare 
that these six are heirs and kinsmen, and preservers from a 
great danger. 

“Now follow those sons who are not heirs. Amongst these 
the first is he who is received with a pregnant bride. The son 
of a damsel who is married pregnant is called a son received 
with the bride. 

“The adopted son whom his father and mother give, is 
the second. 

“The third is the son bought. ‘That is declared by the story 
of Sunahsepha— Harishchandra, in truth, was a king. He 
bought the son of Ajigarta, who sold his son.’ 

* The fourth is the son self-given. That is also declared in 
the story of Sunahsepha: Sunahsepha, in truth, when tied to 
the sacrificial stake, praised the gods; the gods loosened his 
bonds. To him spoke each of the officiating priests, ‘ He shall 
be my son’. Viswamitra was the hotri priest at that sacrifice ; 
he became his son. 

“The son rejected (or cast off) is the fifth. He is called 
so, who, cast off by his father and mother, is received as a child. 

They declare that the son of a woman of the Sudra caste 
is the sixth. These are the sons who, though kinsmen, do not 
inherit. 

_ “Now they quote also the following rule. “These last 
mentioned six sons take the wealth of him who has no heir 
belonging to the first mentioned six kinds.’ ” 

_ -It will be observed that Vasishtha’s order of enumeration 

The twoenumera. Of Sons of the first group is slightly different 
tions are not wholly from that of Harita. The disturbing element 


i rd gards 
para ee was the “appointed daughter’s son”, — > 
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It is necessary to explain the term putrika-putra, or 
onset tee : appointed daughter's son,” before the exact 
ve Pecunia ene position which was assigned to him could be 
understood. The term was taken in several 
senses. Hemadri, an eminent commentator and writer on cere- 

By Hemadri. monial usages, thus explains it: ““ Putrika- 
putra is of four descriptions. The first is the daughter 
appointed to be a son. She is so by a stipulation to that 
effect. The next is her son. He obtains of course the 
name of ‘son of an appointed daughter,’ without any special 
compact. This distinction, however, occurs; he is not in the 
place of a son, but in place of son’s son, and is a daughter’s 
son. The third description of son of an appointed daughter is 
the child born of a daughter who was given in marriage with 
an express stipulation in this form, “lhe child, who shall be 
born of her, shall be mine for the purpose of performing my 
obsequies’. He appertains to his maternal grandfather as an 
adopted son. The fourth is a child born of a daughter who 
was given in marriage with a stipulation in this form, “The 
child, who shall be born of her, shal] perform the obsequies of 
both’. He belongs as a son, both to his natural grandfather 
and to his maternal grandfather. But, in the case where she 
was in thought selected for an appointed daughter, she is so 
without a compact, and merely by an act of the mind.’” 

Now we read in the Rig-Veda :? 

“1. The sonless father regulating the contract refers 
to his grandson, the son of his daughter, and 
relying on the efficiency of the rite, honours his 
(aini law) with valuable gifts : the father trusting to the impreg- 
nation of the daughter, supports himself with a tranquil mind. 

“2. A son, born of the body, does not transfer paternal 
wealth to a sister: he. has made her the receptacle of the 

“| }Mitakehara,I,Wnote, © = > feng mre Ni 
? Rig-Veda, III, 31,1-2, PAYU Ho “pet 
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embryo of the -husband ; if the parents procreate children, one 
is the performer of holy acts, and the other is to be enriched 
with gifts.” 

These two verses are very obscure in the original. 
They may be interpreted, however, in the following 
manner. We quote from Dr. Wilson: 

“A son, by virtue of holy acts—that is, it may be inferred, 
the worship of manes, although not so specified—is the heir to 
the exclusion of a daughter, as she by marriage conveys the 
property to a different family: she is, however, to be enriched 
with gifts, upon her marriage, it may be supposed by way oy 
dower. In default of a direct male heir the son of a daughter 
is to perform the rites, and consequently inherit the property : 
but this applies only to the son of an appointed daughter, who, 
according to all the oldest authorities, was considered equal to 
a son; and the term used inthe passage quoted above, evidently 
comprehended this stipulation or appointment.” * 

We thus find that the Veda gives to the “appointed 

; daughter and her son” a position second only 

Gautama ~ places q 
him in the category to that of the body born in lawful wedlock. 
Sea Gautama, however, would not place them in 
the first, he placed them in the second group. They were thus 
acknowledged to be “kinsmen,” but not unqualified “ heirs ”. 
According to Gautama, “they might claim the family-name of 
their adoptive fathers, and a fourth part of the paternal estate, 
if there were no sons begotten in lawful wedlock, nor other 
superior claimants”’. Their position, therefore, was, in every 
respect, inferior to that of members of the first group. The 
reason which probably induced Gautama to give them a second- 
ary position was, that the daughter, appointed or not, was 
transferred by marriage to another family, and was entirely 
cut off from her father’s family. Her sympathies and those of 
her son would be more with her husband’s relatives than with 
1 Wilson’s Rig-Veda, Pref. to Vol. ILI, 24 a Pee.) 
~ a a 
$ sak; 
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There was blood relationship, it is true, 
but the tie of kin- 


ship in this instance counted as nothing, when opposed to the 


her paternal kinsmen. 


between them and the family of her father, 


stronger influences emanating from the brotherhood to which 
the husband belonged. Persons identified with other corpora- 


tions could not be expected to serve the brotherhood with that 
earnestness and zeal which were absolutely required by the 
presiding genius of the family. Gatitama must have reasoned 
in this way when he ignored the superior claims of the appoint- 
ed daughter and her son. Baudhayana, who followed Gautama, 
dissented from his predecessor, and believing 
that the real ties of blood are always stronger 
than artificial bonds, transferred the appointed 
daughter and her son from the second group, 
and placed them without any hesitation next to the son of the 
body, born of a wedded wife. Harita was not so bold; he 

could not place them so high in the scale. The 


Baudhayana 
assigns his place 
next to the son born 
in wedlock. 


Harita and others 


rank him as kins- 
man and hetr cap- 
able of inheriting in 
default of superior 
claimant. 


other legislators who followed Harita, however, 
gave them the position which naturally belong- 
ed to them, and thus the appointed daughter 
and her son were recognised as kinsmen and 


hers who succeeded to the paternal property in default of 


superior claimants. 
If we pass over this disturbing element, we shall find that 


Appointed daugh- 
ter’s son and wife's 
illegitimate son 
both discarded by 
Vrihaspati. 


kinsman, long 


the main features of the classification of the 
different legislators corresponded with each 
other. ‘lhe appointed daughter and her son 
and the son of a wife begotten by an appointed 
contended, with varied success, for the second 


place in the first group, and the contest was undecided, till, 






after the time of -Apastamba, the deathblow was given by 
Vril napa to the claims of the illegitimate son of a wife; and 


Pia ae va G24" 


l r and her son remained victorious in the 
rf reer 3 inia ise 
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It should be noticed that Gautama, Baudhayana, and Manu 
ooh adopted a principle of classification different 
Legitimacy the | 
principle of classifi- from that mentioned above. They placed the 
cation with Gau- 
tama, Baudhayana, SON given, the son made, the son of concealed 
SAE birth, and the son cast off in the first group. 
The principle of legitimacy, the holy tie of marriage, must have 
outweighed every other consideration with them. ‘The son 
given, the son made, and the son cast off by their natural par- 
ents must have been born in lawful wedlock, and should, there- 
fore, rank above illegitimate sons, whose parentage is at the best 
doubtful. It may be objected that though the stigma of illegiti- 
macy attaches to the son of concealed birth, yet he is classed as a 
member of the favoured group. A little consideration will show 
that the objection is unfounded. Baudhayana thus defines a son 
of concealed birth: “ He is called ‘a son of concealed birth’ who 
is secretly born in the house, and whose existence is afterwards 
recognised.” He may be born secretly in the house, but when 
he is acknowledged as a son—as a son born of wedlock—the 
stigma of illegitimacy is removed from him, and he takes his 
legitimate place as a kinsman and an heir. The fact of his 
birth being “‘ concealed,” however, carries its own penalty with 
it. He is reduced to the lowest grade in the scale. 

While this was the reasoning of Gautama, Baudhayana, and 

3 Manu— Harita, Yajnavalkya, and their follow- 
Blood rela tio n- : 

ship with Haritaand ers argued that the son of a wife, the son of 
FES: an unmarried girl, of a widow remarried, and of 
concealed birth, belong by the female side at least to the family 
of the deceased, and are possibly the sons of some member 
of the family. Their affinity, therefore, was stronger than that 
of a stranger—such as the son given, the son made, the son 
a meee the son cast off, the son self-given—afiiliated with | 


ove vy 
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~ 
aval 
| 





4 





PRINCIPLES OF SUCCESSION IN THE MIDDLE AGES 195 


The history of the son given and adopted, and the son 
made, is instructive and interesting. While all 


Sons other than . 
those born in Other classes of sons have disappeared, the son 
wedlock are now 
extinct, except the 
son given and the 
son made, 


given and the son made still hold their own, 
and are recognised by society. The son made 
is received in Mithila in the place of the son 
begotten of the wedded wite, while in Bengal and most other 
provinces, the son given and adopted occupies a rank next only 
to the son of the body. It may be remarked by the way, that 
some suppose that the practice of appointing brothers to raise 
up male issue to diseased, impotent, or even absent husbands, is 
recognised in Orissa, but in no other province in India. Among 
the higher classes in Orissa, even this practice, we understand, 
is greatly reprobated. 

We were speaking of the history of “the son given” 
You remember Vasishtha’s definition of this 
“son”, Let us hear what Baudhayana says 
about him: ‘ He is called a son given (or an adopted son) who, 
being given by his father and mother, or by either of the two, 
is received in the place of the child.” It will be remarked that 
there is no material difference between the two definitions, 
Vasishtha in another place enjoins and explains the ceremonies 
which should be observed when a son is adopted. With the 
ceremonies themselves we have nothing to do at present. Suffice 
it to say, thas the greatest precautions were taken to give 
legality to the proceedings observed at the time of adoption. 
“ He who means to adopt a son,” says Vasishtha, “must assem- 
ble his kinsmen, give humble notice to the king, and then, 
having made an oblation to fire with words from the 
Veda, in the interior of his dwellinghouse, he may 
receive, as his son by adoption, a boy nearly allied to 
him, or on failure of such, even one remotely - allied : | 
but if doubt arise, let him treat the remote Kinsman as a 
. Badra eS Sie BAG. tc a 
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The practice of giving away children for adoption must, as 

- we have remarked before, be of very ancient 

The practice of ? DITAN cs 55 

adoption a very date. We read in the Taittiriya Sanhita (7, 

ancient one, “GH k y ier : 
8,) that ““ Atri gave his children to the son of 

Urva, who longed for a son. Then he felt lonely, and saw that 

D IA) 

How it originated he was without power, weak, and decrepit’ 
Atri gave away his children for adoption into another family, 
and seeing that bis own family was weakened by this inconsi- 
derate act, must have greatly repented of what he had done. 
But there was no help, the thing was done, and could not be 
undone. ‘The worst of it was that his act established a preced- 
ent, and other persons followed his example, and thus the 
practice of adoption became deep-rooted in the community. 
This was the origin of adoption. 

The adopted son, however, was not treated kindly, for a 

Ree eae long time, by the ancient legislators. Gautama, 
treated at first. Baudhayana, and Manu placed him in the 
favoured group, it is true, but the other legislators showed very 
little favour to him. They sent him down to the second group, 
to rank with the son bought, the son cast off, nay even with the 
son of a Sudra, who was denounced in the strongest language 
as a “ living corpse ” 

Atri declared that an adopted son might be taken from 
“any one whatever ”, whether he belonged to 


Rules as to the 
class of persons the same class as the adoptive father, or to a 


from which adop- 

tion is allowable. different tribe. Learned commentators believe 
that Manu was of opinion that “ even a Kshatriya, or a person of 
any other inferior class, might be the adopted son of a Brahmana.* 
Yajnavalkya laid it down, “one of the same class presents the 
funeral cake, and participates in a share, but the filial relation 
of one of a different class is not denied”’. Even so late a writer 


as Katyayana declared, that “if they (adopted Rana) be of a 
BS Eie ee e Sec. 1. Ki 4 
ee 2 Dattaka Chandrika, I, 14. Patty 6 
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different class, they are entitled to food and raiment”. We 
thus see that the ancient legislators did not absolutely prohibit 
adoption from a different class. Any child that was offered by 
his parents was gratefully accepted by the adopter, and affiliated 
with the family. It is true that Vasishtha suggested that a 
kinsman alone should be adopted, but his rule was more honour- 
ed in the breach than in the observance. Ages after Vasishtha 
laid down this rule his law was strictly enforced, and Sankha 
ordained that “the adoption of a son by Brahmana must be 
made from amongst sapindas or kinsmen connected by an 
oblation of food; or on failure of these, asapinda, or one not so 
connected ; otherwise let him not adopt”’.’ “If one of a differ- 
ent class,” he says in another place, “ should however, in any 
instance, have been adopted, as a son, he should make him the 
participator of a share.” The rule of Vasishtha has been made 
absolute at the present day, but great latitude was allowed in 

the interpretation of it in early ages. 
We have said before that the son given or adopted did not 
occupy, in remote ages, the high position which 

Adopted son's 

position in the list he fills at the present day. Gautama, Bau- 
o" dhayana, and Manu showed great consideration 
for him, but the other legislators rigidly excluded him from 
the first group of heirs. It was only when Vrihaspati, following 
the example of Apastamba, waged a war of extermination 
against all illegitimate sons, and dethroned them from the high 
position ‘which they had obtained as a prescriptive right, that 
the adopted son regained the place assigned to him by Gautama, 
but subsequently denied to him by- Harita and his followers. 
The meaning of Vrihaspati’s words cannot be mistaken: “A 
son given, a son rejected, a son bought, a son made, and a son 
by a Sudra—these, if pure by class and irreproachable in 
conduct, are held in a moderate degree of estimation. The son 


ye nan 
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begotten of a wife is condemned by good men; and so is the 
son of a twice-married woman, the son of a young woman un- 
married, the son of a pregnant bride, and a son of concealed 
birth.” From the time of Vrihaspati the corporate systems 
which prevailed in ancient times were completely shattered: 
and the reign of blood-affinity in family organisations was utterly 
destroyed. Other principles of conduct came into force, and 
society began a new career of progress in obedience to the laws 
of advancing civilisation. 

ae : A glance at the following table will show 

abular view o z oe : : 
the position of differ- the different positions which were given to 
ent kinds of sons é i e 
according to difer- different classes of sons by the ancient legis- 
ent legislators. Nn b 

lators of India. 
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LECTURE VI 


PRINCIPLES OF SUCCESSION IN THE MIDDLE 
AGES (Continued) 


Principles of the law of succession on failure of sons—Gautama—Baudhayana— Apastamba 
—Vasishtha—Sankha— Parasara— Manu— Briddha Manu— Yajnavalkya— Vishnu—Vri- 
haspati—Katyayana— Examination of Gautama’s rule—Its want of precision accounted 
for—Baudhuyana’s rule more precise—By specifying the heirs—Grandsons and great 
grandsons-—Distinctly made mention of in consequence of their helpless condition— 
Collaterals—Included in the genus Sapindas—Rules of Apastamba and Vasishtha 
compared—--Women ; their claims not recognised by these legislators—Exception in 
favour of an appointed daughter—Gautama’s caution against marrying a brotherless 
woman—Baudhayana on the dependence of women—His view upheld by Vasishtha— 
Exclusion of women from inheritance—Due to their incompetence to govern the 
family as its head—Widow, mother, and daughter placed on the list of heirs by 
some legislators—With no practical result—Widow mentioned with reservation by 
Gautama—Daughter— Mentioned by Apastamba in the sense of appointed daughter— 
Mother and widow: their rights first recognised by Sankha—Daughter: her position 
on the list of heirs assigned by Parasara—Manu’s futile attempts at harmonising 
traditional laws with the state of things in his own time—Lllustrated by extracts from 
his work—His recognition of women’s status—Daughter—Widow—Sister—Manu's 
principle of the law of inheritance is wanting in perspicuity— Spiritual benefit—His 
indecision has given rise to various schools of Hindu law—Yajnavalkya’s enumeration 
of heirs—Nephew mentioned for the first time—And Bandhus—Etymological sense of 
the term—Persons connected together by ties of affection—Limitation of the term to 
agnatic kinsmen—By Vasishtha—Yajnavalkya restricts its meaning to blood relations 
of the mother—He did not widen its sense to kinsmen related through a female—His 
omission of the word Sapinda—Maternal relatives reckoned among the heirs—Order of 
succession determined for the first time—This was rendered necessary by the decay of 
communism—Which excluded widow and daughter from the inheritance of joint 
property—The effect of which still lingers over the greater portion of India— 
Daughter's son passed over by Yajnavalkya in his enumeration of heirs—Though his 
rights have been acknowledged in other places—Narada’s rules of succession, in 
undivided families—In divifed families—His enumeration of heirs defective—His rules 
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were framed after older legislators without reference to the spirit of his times—His wa 
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enumeration of heirs includes maternal kinsmen—He recognises father’s rights—The 
doctrine of spiritual benefit upheld’ by him—His law of succession as applicable to 
undivided families—Katyayana’s rules the same as those of Brihaspati—But he has 
® reluctantly admitted the daughter’s son as an heir—Summary—Equality of son's right— 
Adopted son—Son made (Behar); wife’s son (Orissa)— Heirs per represenfationts—Son’s 
son and son’s grandson—They take per stirpes when succ ession per stirpes and when per 
cayita— W idow—Daughter—Danghter’s sons, when many in number they take per 
capita—Father, mother—Brother—Brotber’s son—Paternal and maternal kinsmen 
Preceptor, pupil, fellow-student, and lastly the king Grandmother's position discussed 
— Theory of spiritual benefit—In the mediwval period of Hindu law—Performance of 
Spiritual rites obligatory on the nearest relations—Necessity for connecting inheritance 
with pinda—Doctrine made applicable to cases of disputed succession—The doctrine 
is not a later innovation on the part of Bengal Brahmins—But is traceable to mediwval 


legislators. 
Ler us continue our examination of the principles of succession 
in the middle ages. We will first of all quote 


Principles of the : : - : > 
law of succession on from the mediæval legislators in the order of 


a time in which they flourished. The extracts 
will give usa fair idea of the gradual development of the laws 
of inheritance. 

Gautama. Gautama, XXVIII: 

« After the father’s death let the sons divide hie estate. 

« Persons allied by funeral oblations, bearing the same 
family name, and connected with the same /tishi, shall share 
the estate of a childless owner; or his widow shall take the 
heritage.” 

« Persons learned in the Vedas shall divide the wealth of a 


childless Brahmana. 
“ The king shall take the property of other castes.” 
Baudhayana. Baudhayana : * 
« Male issue of the body being left, the 9; proporky surely 


TBh go to them. 
«On failure of Sapindas, or near kindred, Sukulyas, or 


remote kinsmen, are heirs. If there be none, the spiritual 
preceptor, the pupil, or the priest takes the inheritance. In 


detanit,. of all these, the king.” 


nikah Ka; 1 Bp ee Dayabhaga, XI, 6, 25; Colebrooke’s Digest, Vol. IL, p. 570. 
* Dayabhaga, XI, 1, i goa 
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Apastamba Apastamba :* 

“If there be no male issue, the nearest kinsman (Sapinda) 
inherits; or, in default of kindred, the preceptor; or failing 
him, the disciple ; 

“ Or the daughter may take the inheritance. 

“On failure of all relations, let the king take the inherit- 
ance.” 

Vasishtha. Vasishtha, 17: 

“Let the Sapindas or the subsidiary sons divide the herit- 
age of him who has no heir of the first mentioned six kinds 
(viz., the son of the body, son of a wife, an appointed daughter, 
son of a remarried widow, son of an unmarried girl, son of 
unknown parentage). 

“On failure of them, the spiritual teacher and a pupil take 
the inheritance. 

“ On failure of these two, the king inherits.” 

Sankha. Sankha :* 

“The wealth of a man who departs for heaven, having no 
male issue, goes to his brothers. If there is none, his father 
and mother take it; or the eldest wife, or a kinsman, a pupil, 
or a fellow-student.” 

Parasara. Parasara: ` 

“Let a maiden daughter take the heritage of one who dies 
leaving no male issue; or, if there be no such daughter, a 
married one shall inherit.” 

Manu. Manu :* 

“185. Not brothers, nor parents, but sons are heirs to the 
deceased ; but of him who leaves no son, the father shall take 
the inheritance, and the brothers. 

“187. To the nearest Sapinda the inheritance next be- 
longs. Then, on failure of him, a kinsman belonging to the 
1 TI, 6, 14, > l l 

2 Mitakshara, Ch, II, 7. 

3 Dayabhaga, XI, 2, 4. 4 ae ELAT 
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same family (sakulya) shall be the heir; or the preceptor, or 
the pupil. 

“189. The property of a Brahman shall never be taken 
as an escheat by the king; this is the fixed law ; but the wealth 
of the other classes, on failure of all heirs, the king may take.” 

Briddha Manu: * 

“The widow of a childless man, keeping unsullied her 

Briddha Manu. husband’s bed, and persevering in religious 
observances, shall present his funeral oblation and obtain (his) 
entire share.” 

Yajnavalkya. Yajnavalkya :“ 

“The wife, and the daughters also, both parents, brothers 
likewise, and their sons, kinsmen born of the same family, ban- 
dhus (cognates), a pupil, and a feliow-student are the heirs of a 
person who dies without male issue.” 

Vishnu. Vishnu, 17: 

“The wealth of him who leaves no male issue goes to his 
wife; on failure of her, it devolves on his daughter ; if she be 
dead, to the son of a daughter; if there be no such grandson, it 
belongs to the father; if he be dead, it appertains to the mother ; 
on failure of her, it goes to the brothers ; after them, it descends 
to the brothers’ sons; if none exist, it passes to the kinsmen 
(bandhu); in default of them, it devolves on relations called 
sakulyas; on failure of these, it comes to the fellow-student ; 
and failing all those heirs, the property escheats to the king, 
excepting the wealth of a Brahman.” * 


Vrihaspati : 
“Let the wife of a deceased man, who left no male issue, 
Wadhag ii take his share, SN kinsmen, a father, a 


mother, or uterine brethren be present.’ 


1 For mother’s, sister's, and grandmother's, share, see Manu, IX, 212, 217. See alsa 
Jolly’s Narada, p. 96; Vrihaspati, Golebrooke’s Digest, Vol. II, p. 584. 

2 Dayabhaga, XI, 1, 7. 

3 II, 135. 

* Colebrooke’s Digest, Vol. II, 542; Day., XI, i, 5. a Mp 

* Dayabhaga, XI, 1, 54. sae 
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“As a son, so does the daughter of a man proceed from 
his several limbs. How then should any other person take her 
father’s wealth ? ` 

“As the ownership of her father’s wealth devolves on her, 
although kindred exist; so her son likewise is acknowledged to 
be heir to his mother’s and maternal grandfather’s estate.’ 

“The mother must be considered as heiress of her son who 
dies leaving neither wife nor male issue; or with her consent, 
the brother may be heir.’ 

“On failure of them, uterine brothers, or brothers’ sons, 
paternal and maternal kinsmen, pupils, or learned priests, are 
entitled to the wealth of the deceased. 

“If a man die leaving no issue, nor wife, nor brother, nor 
father, nor mother, let all kinsmen related by the funeral cake 
in equal degree divide his inheritance in due proportions. 

“But half the collected wealth should be first set apart for 
the benefit of the deceased, and carefully appropriated to his 
monthly, six-monthly, or yearly obsequies. 

“ Where many claim the inheritance of a childless man, 
either paternal or maternal, or more distant kinsmen, he who 
is the nearest of them shall take the estate.” * 

Katyayana > 

* Let the widow succeed to her husband’s wealth, provided 
she be chaste; and in default of her, the 
daughter inherits, if unmarried. 

“The widow, being a woman of honest family, or the 
daughters, or on failure of them the father, or the mother, or 
the brother, or his sons, are pronounced to be the heirs of one 
who leaves no male issue. 


Katyayana. 


1 Ibid., 2, 14. S 

"s'Íbid., 2, 17. : niga 
3 2 Colebrooke’s Digest, 550. 
12 Ibid., 569. oo 
5 Mitakshara, II, 1, 6, 7. Oh anil sae 
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“If a man die separate from his co-heirs, let his father 
take the property on failure of male issue; or successively the 
brother, or the mother, or the father’s mother.” 


By a careful analysis of the extracts given above, we find 


Examination of that, according to Gautama, the inheritance 


maya mua rule, passes, in default of the different classes of 


sons, to persons ‘connected by funeral oblations’”’. With 
regard to the kinsmen who are competent to present these 
oblations, he says in another place :’ 

* On failure of sons, the deceased person’s Sapindas, the 
Sapindas of his mother, or a pupil shall offer the funeral oblations. 
On failure of these, an officiating priest, or the teacher.” Sapinda 
relationship, again, in his opinion ceases with the fifth or the 
seventh ancestor.” 

It may be remarked that, at first sight, the ideas of 
Gautama’ with regard to succession to property would appear 
to be very vague. Stripping his phraseology of its ecclesiastical 
technicalities, it would mean that sons inherit the property of 
their deceased father in the first instance ; on failure of them, 
the inheritance passes to five or seven generations of ancestors ; 
and in default of them, to kinsmen in general—persons bearing 
the same family name. If there be no kinsmen, the property 
may be claimed by any member of the Spiritual Brotherhood 
to which the deceased belonged. 

Gautama was the oldest legislator, and if we examine 

Ite want of pre. the general rule of succession laid down by 
cision accounted for. him by the light of modern science, we at 
once see that his rule of succession, instead of being vague 
and indefinite, is full of meaning. The preservation of 
the family was the great object of the age in which the 
legislator flourished. The property must be confined to 

‘Oh, XV. 
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the corporate group to which the deceased belonged. ‘The 
son would naturally succeed to the leadership held by the 
father, and maintain the family prestige. In default of sons, 
who but near kinsmen living within the same family circle, and 
identifying themselves entirely with the corporation, would be 
able to promote the best interests of the family ? It was not 
necessary to be very precise as to the exact persons who should 
succeed to the privileges enjoyed by the deceased owner ; because, 
it was a well-understood fact that the person who was most 
worthy would assume the leadership of the family, and maintain 
the honour and influence of the association. It would rarely 
happen that any ancestor beyond the fifth would remain alive, 
when the person who founded the family, collected the family 
property, and made a name and status for himself, departed 
this life. If such a contingency did happen, the legislator 
wisely laid down that the inheritance would ascend to the 
seventh generation. If the remote ancestors were all dead, 
which was most likely, at the time the inheritance opened, the 
ablest and the worthiest kinsman took up the reins dropped by 
the deceased. In case there was no one who was allied by ties 
of blood, or in other words, by the bonds of common funeral 
oblations, the property should justly belong to the Spiritual 
Brotherhood, of which the deceased owner was a member 
during his lifetime. The Spiritual Brotherhood we refer to 
exercised in those times the same functions which belong to the 
State at the present day, and was, therefore, entitled to be 
acknowledged as the ultimus hderes of the Hindus. _ 
Baudhayana* was more precise than Gautama. Sons are 


Bandhayana’s the natural heirs; on failure of them the 


rule more precise. |  Sanindas succeeded. Thus far the two rules- 
agree. But Baudhayana defines the Sapinda kinsmen with 
greater precision. Immediately before laying down the general — 
rule of succession, he says: “The paternal great grandfather 

1 Ante, p. 261. KEL IR eth we E SS 
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and grandfather, the father, the man himself, his uterine brother 
by a woman of equal class, his son, his son’s son, and the son of 
that grandson—all these partaking of undivided oblations, 
sages pronounce Sapindas, or near kinsmen allied by funeral 
cakes ; those who share divided oblations, they call Sakulyas or 
distant kinsmen allied by family.’ 

Here we see Baudhayana has improved upon his prede- 
By specifying the C@SSOr. Three generations in descent, three in 
heirs. ascent, and his uterine brother, are all re- 
cognised as heirs. The distant kinsmen belonging to the same 
family come in next. They adininister to the spiritual welfare 
of the deceased. ‘There is no mention of the Spiritual Brother- 
hood of Gautama; but the teacher, the pupil, and the priest 


66 


are distinguished by name; and “on failure of them the 
king ” 

On failure of male issue, the worthiest and the best of the 
_ Collaterals. kinsmen assumed, in former times, the govern- 
ment of the family. When, however, there was clashing of 
interests, when the corporate family was tottering on its found- 
ations, it was natural to expect that the brothers, who, after the 
immediate descendants of the family, were more closely allied 
to the last owner than other kinsmen, should be recognised as 
his heirs. His immediate descendants and his parents would of 
course cherish his memory after his death, and present offerings 
to him as a tribute of love and affection ; but after them his 
brothers would love his memory most and perform offices which 
would benefit him in the after world. It will also be remarked 
that the influence of the Spiritual Brotherhoods had consider- 
ably declined, and the functions exercised by them were divided 
among the teachers and priests on the one hand, and the king 
on the other. The authority of the sovereign was more and 
more established, and the Spiritual Brotherhoods lost their 
privileges as political associations. 

1 Cited in Day., XI, 1, 37. eirik 
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We will pass over Apastamba and Vasishtha. They introduce 
Included in’ the- . NO new feature in their rules regarding colla- 
genpa Bapindas: teral succession. Sapinda relationship ceases, 
according to both of them, with the seventh generatioms and 
thus both of them apparently admitted the doctrines of Baudha- 
yana. The general rule of Sapindas inheriting on failure of male 
issue is accompanied by no words of explanation, and it would 
seem from this that the canon of inheritance was too well settled 
by Gautama and Baudhayana to admit of any discussion. 
It may be remarked in passing, however, that Apastamba 
DL ak A naa NESLE cynic and a reformer, while Vasishtha 
ba and Vasishtha was a great stickler for the old orthodox school. 
compres: The former repudiated the doctrine of strength- 
ening family relations by means of subsidiary sons, while the 
latter vehemently opposed him for these heterodox ideas. 
Apastamba denied the right of inheritance to the subsidiary sons, 
and scouted the idea of preferring the eldest son in the division 
of the paternal heritage. Vasishtha advocated the claims of 
these sons; and apparently acquiescing in the justice of the 
remarks of his predecessors as regards the rule of primogeni- 
ture, tried to effect a compromise between the orthodox and the 
reformed schools by assigning two shares to the first-born as a 
mark of honour. We have dwelt at length on this subject in a 
previous lecture, and must, therefore, dismiss it without further 
comment. 
There is one point which deserves special mention. None 
of these legislators recognise the claims of 
cen, AE women to inheritance. They consider them 
nised by theselegis- Specially unfit to partake of even the least 
F portion of the heritage. 
From the earliest times an exception was made in the case 
Exception i in favour of an „appointed daughter, ° and her right was 
of an appointed -almost universally acknowledged by the ancient 
es ee legislators of India. But it is characteristic of 


1 Ante, p. 234. 
Rig-Veda, I, 124, 7. Tae 
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Hindu jurisprudence that Gautama cautions men not to marr 
J 


a woman who has no brothers. « Some de- 
Gautama’s caution 


m ` > 
against marrying a clare, 
brotherless woman. 


> 


he says, ` “that a daughter becomes an 
appointed daughter solely by the intention of 
the father. Through fear of that, a man should not marry a 
girl who has no brothers.” If he inadvertently does so, the 
consequence is fatal to his family. The sons are all transferred 
to the family of his wife’s father, and he has no claim upon his 
own children. The very idea of being deprived of a son is 
shocking to the Hindu mind, and Gautama, therefore, thought 
himself justified in giving this grave caution to his followers. 
Baudhayana used stronger language: “ Women,” he says, : 
ia TE BAN “are not known to possess freedom.” In re- 
the dependence of gard to this, they quote the following verse” 
TE “The father protects a woman in her child- 
hood, the husband during her youth, the son in old age; a 
woman ought not to have freedom.” Nor ought she to inherit. 
For the Veda says: “Women are not considered to have a 
right to use sacred texts, nor to take the inheritance. ”* The 
text in the Veda, however, really refers to the ritual of the 
soma offerings and declares that women are not entitled to 
participate in such offerings. Baudhayana applies the text to 
inheritance. 
Vasishtha fully agrees with Baudhayana that women should 
His view uphela De denied all freedom; * and he maintains abso- 
mya yamaha, lute silence with regard to their exclusion from 
inheritance. This evidently means that women should be kept 
in perpetual tutelage ; when they are unable to take care even 
of themselves, how can they be expected to take upon them- 
selves the grave responsibilities pertaining to a legal heir. 
The cares vi a aga the family property would prove too 
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much for them. They had better be enshrined, therefore, with- 
in the sanctwm sanctorum of the family, and be worshipped as 
divinities, who would claim as of right the voluntary offerings 
of their worshippers. Let them be considered as the guardian 
angels of the family, and be relieved of all the grosser cares of life. 

The reason of this exclusion of women from inheritance 
requires no comments. The least consideration 


Exclusion of 


women from inherit- will show that they were excluded simply be- 
Boxe cause they were utterly unfit, in those troubled 
times, to administer the family affairs as sovereigns of the 

corporation. They must be subject to all the 
te to {heir ™ liabilities if they became entitled to all the 
govern the family rights of heirs. The heirs must step at once 

into all the rights and all the duties of the dead 
man. Women were known as abalás, as weak, powerless beings, 
utterly incapable of preserving the family property from the 
encroachments of powerful neighbours. We have no Semi- 
ramis or Boadicea in Hindu history. There were many women 
renowned for wisdom and knowledge, but we do not meet with 
a single example, in those remote times, of a woman invested with 
the questionable virtues of mighty heroism. Ila, the daughter 
of Manu, we read in the Rig-Veda, taught the law of sacrifices 
to the human race, and the wise sayings of Maitreyi, and a host 
of other women in the classic age are too well known to require 
any further elucidation. But where was the woman that could 
repel the attacks of an enemy ? This was the virtue which was 
pre-eminently needed in the ruler of a family. 

It may be said that Gautama included the 
and daughter placed Widow; Apastamba, the daughter; and Yama 
oe tap s bahista and Sankha, the mother and the eldest wife, in 

their enumeration of heirs. 
It is true that they did so; but the first two legislators 
With no practical Must have done so with the greatest reluctance. 
ak NG These females are mentioned as heirs in such a 
H a 
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manner as to be unproductive of any practical result. They are 
introduced at the end of a long list of kindred and strangers. 
It could never happen that the deceased would be a person who 
never belonged to a Spiritual Brotherhood, or never had a 
teacher, or a pupil, or a priest. It would easily be understood, 
therefore, that the inclusion of the widow and the daughter in 
the barren enumeration of heirs by Gautama and Apastamba 
could not have been meant to serve any practical purpose. They 
never intended that women should inherit, and they attained 
the object they aimed at. Women were ruthlessly excluded 
from inheritance. 
It is very doubtful, again, whether Gautama really men- 
tioned the widow as an heir. If the canon 
Widow mentioned Te £ 5 
with reservation by mentioning the widow be taken with the next 
Satins clause, it might mean, “if she seek to obtain 
offspring, she may take the goods of one who left no issue ” 
If this be the correct interpretation of the passage, what our 
legislator really meant to lay down was, that in case the widow 
wished to have a son, lawfully begotten by a kinsman, she might 
hold the property in trust for her future son, and was bound to 
make it over to him when the son was of age. This is not an 
unlikely supposition, remembering that the son of a wife, 
begotten by a kinsman, was socially. and legally recognised in 
Gautama’s age. This very fact also was distinctly alluded to 
by Manu, when he said that, “1f the widow of a man, who 
died without a son, raise up a son to him by one of his 
kinsmen, let her deliver to that son, at his full age, the collected 
estate of the deceased, whatever it be.” °? In other words she 
was to be the trustee of the infant son procreated by niyoga 
during his minority. Even such a provision, qualified as it is, 
would have shown a tinge of generosity in Gautama, if he had 
not put in the widow at the very end of a long string of heirs, 
KAKANG. 11, 1, 16. 
2 1X, 190. 
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including among them kinsmen, near and remote, and utter 
strangers who could never fail to enter their appearance and 
claim the inheritance as a matter of right. 
The treatment which the daughter received from Apas- 
“aes tamba need not surprise us. The spirit which 
pervades his work clearly shows that he could 
not tolerate women to partake of the heritage. They are unfit, 
and must be excluded. Widows are nowhere mentioned as 
entitled to the least consideration. Knowing his eccentric 
cynicism and his aversion to women, it is a matter of consider- 
able doubt whether the daughter mentioned as an exceptionable 
heir by him was an ordinary daughter, or an appointed daughter, 
having special claims upon her father. We are inclined to 
believe that she was the appointed daughter. 
Apastamba repudiated all the subsidiary sons, 
but public opinion with regard to the appointed 
daughter being too strong for him, and she 
being neither an utter stranger, nor a person with tainted 
blood, the legislator was obliged to take her in hand, but placed 
her in a position where she had not the slightest chance of ever 
enjoying her father’s property. 
We thus see that the early legislators the authors of the 
Dharma Sutras ignored the rights of women, 
a Moke Save wa and excluded them altogether from inheritance. 
Anat macognised 27 «But a change,.1n, the feeling is evident in the 
interval between the Dharma Sutras and the 


Mentioned by 
Apastamba in the 
sense of appointed 
daughter. 


Metrical Smritis. 
É ( Gleams of light were first descried by Sankha in this 
direction. It was this teacher who first introduced the religious 
spirit into the province of legislation. As the family- knot 
became unloosened, the theory of spiritual benefits gathered 
strength and consistency.) “By a son, however produced,” 
said the legislator, “a father prospers; through his oblation 
of funeral cakes he becomes exonerated from debt to his 
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progenitors.” ‘*‘ Heaven is attained by means of him who is 
celebrated as the father of a son and of a grandson, and whose 
many children and himself, while living, had completed the 
study of the scripture and the performance of sacrifice.” * The 
doctrine that religious ceremonies then alone become most 
efficacious when they are performed by a person with his wife 
by his side, had become already established ; but it was applied 
by Sankha in regulating succession. ‘Treating of a different 
subject he said, that “the influence of the female is great”. ° 
This saying should certainly not be employed as an argument 
fo. his predilection for women, but it cannot be denied that 
the idea was uppermost in his mind, and must have uncon- 
sciously nfluenced him in recognising the rights of the mother 
and the widow. Neither the last owner nor his father could 
have efficaciously performed sacrifices in honour of gods and 
ancestors, unless their wives assisted them; and it is but just, 
therefore, that the mother and the widow, through whose 
means both his father and himself were spiritually benefited, 
should share his estate after his death. It should never be 
forgotten that, from the time of Sankha, the religious principle 
which played only a secondary part in regulating succession before 
him, became equal in importance to, if it did not supersede, the 
principle which recognised the preservation of the family as the 
first and highest aim of legislation. (It was from the time of 
this legislator that the great-.struggle between the religious and 
communistie principles commenced, which ultimately resulted 
in effecting a compromise that gave to the Hindu world its 


present Law of Inheritance.) The religious principle did not, 


of course, take all at once the form which is known by the name 
of “the theory of spiritual benefits,” bat was gradually mould- 
ed into shape by subsequent legislation. 


> eee 


12 Colebrooke’s Digest, 420. 
siri abd 114, 
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The daughter received her just rights from the hands of 
Daughter: her Parasara, who is emphatically the legislator 


position on the list 
of heirs assigned by 
Parasara. 


for the present age. 

The passage relating to daughter’s rights is 
quoted from Parasara on the authority of Jimutavahana, the 
author of the Dayabhaga’. It is strange that such an authori- 
tative text was not quoted by Vijnanesara, in his Mitakshara, 
in support of the claims of the daughter.» It would be an act 
of mad presumption, however, in any one to doubt the genuine- 
ness of the text, and we must, therefore, satisfy our conscience 
by believing per force that the author of the Mitakshara must 
have overlooked the passage. This is an article of faith, which 
it is difficult to accept, it is true; but when the great founder 
of the Bengal school lays down his dictum that Parasara said 
that the daughter must inherit, we have no other alternative 
but to bow our heads, and implicitly believe in the genuineness 
of the text. Perhaps, because Yajnavalkya, who must decided- 
ly have flourished after Parasara, included the daughter in his 
enumeration of heirs, the author of the Mitakshara thought it 
was unnecessary to quote Parasara as an authority on this point. 
If such was his opinion, how was it that he quoted Vrihaspati 
and Katyayana, who were comparatively modern authorities, in 
support of his argument? Be that as it may, we must not raise 
presumptuous doubts. It is rank heresy to think even fora 
moment that the quotation might be spurious. We must, there- 
fore, keep silence, and say nothing more about it. 

Manu occupies an anomalous position in the legal literature 

Manv’s futile at- Of the Hindus. He embodied in his Code the 
ents ditional nwa traditions of a former age, but his sympathies 
win ie die Sen were with a different generation. His prototype, 
time. whose name he bore, whose materials he borrow- 
ed, and whose Code he versified, belonged t oa stratum of society 
which perhaps was long anterior even to that of Gautama, The 


1 Day., XI, ii, 4. bial CATS oi ef cad 
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author of the present Code belonged to the same age to which 
Sankha and Yajnavalkya belonged. The society for which his 
prototype published his laws had grown out of its primitive cell, 
and had assumed proportions, which would have startled the 
communistic instincts of the legislators who preceded Gautama. 
The current of the thoughts of the generation in which Manu 
lived had changed its original course, and was taking a direction 
different from that’of the preceding age. The communistic 
principle had lost its ground, and the religious principle had 
established its footing. The social wants, the thoughts and 
feelings, the manners and customs of the two ages were entirely 
different. Manu represented the two opposite poles of thought. 
It was evidently his object to revivify the fossil remains of the 
stratum of society for which his master had legislated, and to 
associate them with the living forms which he witnessed around 
him. He signally failed in his attempt. The spirit which ani- 
mated the old legislators was extinct, and could. never be 
brought into life again. What Manu did was simply to gather 
the fossil laws of a former generation, and to mix them indis- 
eriminately with the laws which were current in his age. They 
do not harmonise with each other; but present the appear- 
ance of a mechanical mixture in which the materials bear no 
affinity to each other. He tried at first to adapt the old laws 
to the social wants of his own generation, but not succeeding 
in his attempt, he gave it up in despair. The forces which 
moved society in his time were of an intensity which baffled 
-his utmost endeavours to diminish their strength and make 
them bear company with a different class of forces which 
impelled old and wearied limbs. The task was beyond his 
power. a 
We will give a few illustrations to show how Manu brought 
Ae By cn: together in his Code the laws which belonged 
tracts from hiswork. to two different ages, and how he failed to 
harmonise them with each other : 
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“The younger brothers shall live under the eldest brother 
as they lived under their father. By the eldest, at the time of 
his birth, the father having begotten a son, discharges his debt 
to his own progenitors; the eldest son, therefore, ought to 
manage the whole patrimony.” * 

Here the duty of maintaining union and preserving the 
joint family is plainly inculcated. 

Now look at the following : 

“ Hither let them thus live together, or with a wish for the 
better porformance of their several duties, let them live apart ; 
since religious merit is enhanced in separate houses, their 
separation, therefore, is legal and even laudable.” * 

Again-— 

“The eldest brother shall take entire possession of the 
patrimony.” * 

In the next breath he says : 

« All the sons of twice-born men, born of wives of the 
same class, must divide the heritage equally, after the younger 
brothers have given the first-born his deducted allotment.” * 

We will give a third example, which is more to the point: 

If we carefully read the extracts from Manu, which we 

His recognition of Pave given in another place * we come to the 
women’s status. irresistible conclusion, that the line of succes- 
sion, after sons, father, brothers, the nearest of kin, the remote 
kinsman, the preceptor, or the pupils has entirely closed, and 
there is no room for further admission. No, Father Manu 
cannot silence the qualms of his conscience. For a long time 
he talks of a great many other things to divert his attention 
from the disagreeable subject, but the shadow repeatedly 

1 Manu, IX, 105, 106. N - 
2 IX, 111. 
3 IX, 105. 
1 IX, 156. 


5 Ante, 262, s 
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crosses his path, and he can no longer keep silence. He gives 
a start, stamps his foot upon the ground, and the fiat goes 
forth : 

“Of a son, dying childless, the mother shall take the 
estate, and the mother also being dead, the paternal grand- 
mother shall take the heritage.” ` | 

As soon as the judgment is pronounced, the great sage 
turns aside his face, and thinking that the painful duty was at 
last done, talks volubly of other matters, and tries to forget 
that he has insulted the memory of veteran legislators by 
declaring women as heirs. 

This text has severely tried the forensic acumen of the 
subsequent legislators. Witness how the text has been inter- 
preted in the Mitakshara (II, 1, 7) and other commentaries. 
The commentators tried their best to reconcile it’ with the 
rules of inheritance laid down in another portion of the treatise, ° 
and we cannot conscientiously say that they have satisfactorily 
performed their task. 

Daughters and widows need not lose heart. Father Manu 
has left an opening for them. His sayings on 
this subject are like those of the Delphic 
Oracle. They can be interpreted both ways. Jimutavahana 
thinks that the text of Manu distinctly recognises the daughter’s 
right. “The son of a man is even as himself, and as is the son 
such is the daughter: how then can any inherit his property, 


Daughter. 


"but a daughter who is closely united to his soul.”* Other 


writers, however, are not of the same opinion as the author of 
Dayabhaga. They believe that the text points to the succession 
of the appointed daughter. The context does not authorise the 
interpretation given to it by J imutavahana. But that does not 


1X, 217. 

2 Ibid. 

3 IX, 185, 187. 

* IX, 180; See Day. XI, ii, 1. = 





PRINCIPLES OF SUCCESSION IN THE MIDDLE AGES 217 


signify. The daughter, on the strength of this text, ean be 
twisted into the line of heirs sanctioned by Manu. 
The widow was sharply dealt with at first. She should on 
i ALF no account inherit the property of ber husband. 
She was a woman, and a woman could not be 
entrusted with the management of the family-estate. But if a 
son was legally begotten of her by the brother of the deceased, a 
maintenance might be given to her.’ In exceptionable cases, 
she might even hold the property in trust for her son so begotten.” 
The stringent rule laid down in the preceding verse was quali- 
fied in the following, and it might fairly be expected there was 
hope for the widow yet. In his old age (Vrihat Manu), when 
he saw that the young men of his time were determined to see 
justice done to the widow, he had no other alternative but to 
give his sanction to the law, that if a widow “ kept unsullied 
her husband’s bed, she might be recognised as an heir”.* 
Amongst females, the right of the widow seems to have been 
most tardily recognised. Dr. Jolly* observes that when the 
remarriage of widows and the Niyoga were abolished her 
right to inherit seems to have developed by successive stages. 
Even the sister was not entirely forgotten. There is a text 
which gives a colour to the doctrine that sisters 
were acknowledged as heirs by Manu.* Should 
any of the brothers living in common in a joint family be 
deprived of his share by civil death, or by his entrance into a 
religious order, his vested interest in a share should not be 
wholly lost,” but “his uterine brothers and sisters, and such 
brothers as were reunited after a apparaten shall assemble and 


divide his share equally.” 


1 IX, 146. 

2 1X, 147. s 

3 Dayabhaga, XI, 1, 7. 

4 Jolly’s T. L. L., p. 194. 

5 1X,J212. 
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We will give another illustration in support of our position, 
and we have done. 


Manu’'s principle ` oe rod UN So ae anes eee 
kitcar on in heer’. If you read the chapter on Inheritance in 
ance is wanting in | £ 5 NG f : = m DA 

kagiat. Manu with any degree of attention, you close 


it with a certain amount of perplexity in your 
mind; you are unable to ascertain the principle which, accord- 
ing to Manu, determined the right of succession. Was it pro- 
piuquity of blood, or was it the principle of spiritual benefits, 
or was it an union of both? “To the nearest kinsman, the 


* Is the text intended to indicate 


inheritance next belongs.” 
nearness of kin according to the order of birth, or does it mean 
the nearness of kin which is determined according to the pre- 
sentation of funeral offerings ? The word used in the text for 
kinsman is Sapinda. Now the word Sapinda is defined in the 
chapter treating of Impurity.’ “The relation of Sapinda 
ceases with the seventh person.” There is no mention any- 
where in the chapter of Pinduas, or spiritual benefits, in any 
shape whatever. You seek in vain for a text which would 
authoritatively lay down that Sapindas are “ kinsmen who are 
connected by funeral cakes,’ and as the definition of the word 
Sapinda occurs in a chapter which does not say a word about 
S’rdddha—which is calculated to confer spiritual benefits on the 
deceased—you rejoice to think that you have at last found the 
clue to Manu's law of inheritance. It is propinquity of blood 
which determines the order of succession. The next moment, 
however, your illusion vanishes. You descend from the cloud- 
land, and the following texts startie you by their unwelcome 
appearance, “ The funeral cake follows the family and estate ’’.° 
On failure of other-heirs, the property may be inherited by the 
preceptor, the pupil, or learned Brahmins, so that “ the rites of 
obsequies may never fail”.* We feel staggered, and do not 

2 IX, 187. 

a V, 60. 

* 1X, 188. 
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seem to know our own mind. Here are texts which declare in 
unmistakable terms that inheritance is in right of benefit con- 
ferred, and the order of succession is regulated by the degree 
of such benefit. 
The whole spirit of the text declaring the heritable right 
i of a kinsman breathes communistic ideas— 
Spiritual benefit. ; : ; : 
ideas which governed society in the time of 
Gautama and in that of his predecessors and immediate suc- 
cessors. Is it not likely that the principle of communion was 
uppermost in Manu’s mind when he laid down the rule which 
should regulate succession? But if we turn again to the text 
defining the term Sapinda, we find that, in the latter part of it, 
the term Samanodaka is used in contradistinction to Sapinda. 
This term would only seem to imply an extension of the idea 
imbedded in the word Sapinda. The word udaka can never 
bear a double meaning; and as it is used in juxtaposition with 
Sapinda, the word pinda would seem by analogy to mean 
“ funeral cakes” only. If that be the correct interpretation, 
Sapindas should certainly signify “ kinsmen connected by funeral 
oblations,” or, in other words, the doctrine of Spiritual benefits 
is established by the words of Manu. This argument is strength- 
ened by the occurrence of the following verse immediately 
after the text declaring the right of sons, father, and brothers, * 
and immediately before the text declaring that, in default of them, 
the nearest kinsman inherits the estate of the deceased. The 
verse we refer tois this: ‘ To three ancestors must water be 
given at their obsequies ; for three is the funeral cake ordained : 
the fourth in descent is the giver of oblations to them; but the 


fifth has no concern with the gift of the funeral cake.”” In È 
fact, it is on this passage that Jimutavahana mainly bases his | = 


argument that for purposes of Inheritance, ng Wada ae 
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the word Sapindas to mean kinsmen connected by funeral offer- 
ing? Is not this a clear proof of the intention of Manu to 
found the right of inheritance on the right of benefits conferred ? 
We will not pursue the subject any further. The fact is, 
that Manu was on the horns of a dilemma. He 

given tee ne ates did not know how he should shape his conduct 
pus schoolsof Hindu’ ——whether he should implicitly follow the teach- 
ings hallowed by time; or whether he should 

cast in his lot with the go-ahead men of his own generation. 
This indecision has led him to give contradictory opinions 
on most vital points relating to the law of inheritance. The 
Code of Manu, as a historical record, is invaluable; but if 
we think that Manu has given in his Code a clear and consistent 
exposition of the principles of inheritance, we shall be sorely 
disappointed. His contradictory language has mainly con- 
tributed to the foundation of the different schools of Hindu law. 
There were two new features in Yajnavalkya’s enumeration 

of heirs. The first was, that the right of the 

ena tion of nephew as an heir was acknowledged for the 
nN aphewmen. first time. This right would have naturally 
time for the first flowed from the definition given by Baudhayana 
pate of a Sapinda. But Baudhayana had not the 
CONTADO to recognise the son of a brother as an heir. The reason 
was, that, in that early time there was a natural reluctance to 


extend the range of heirs. The principle which had so long 

guided succession was, that the eldest member of the family, 
= the worthiest and the best, should manage the affairs of the 
je niky and enjoy all its privileges. To depart from this deep- 


ed institution required no little strength of character. A 
"point was gained, if the rights of the three immediate 
vendants and ascendants, as well as those of the brother, 
islative sanction. It was after a great struggle 
ghts received social and legislative recognition. 
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To proceed further would have been simply impossible. If 
the nephew was named as an heir, uncles and others, who were 
also nearly related to the deceased proprietor, would clamour 
for their rights ; and it was not advisable, therefore, to mention 
the nephew by name. If the nephew was admitted at that 
early stage, there would have been no limit to the addition of 
fresh claimants, and to avoid this dilemma, Baudhayana was 
obliged to leave out the nephew as an heir. It was reserved 
for Yajnavalkya to make a stand for the nephew's rights, 
and to admit him into all the coveted privileges of an 
heir. 

The most important addition made by Yajnavalkya, 

however, was the recognition of Bandhus as 
And Bandhbus. E 
heirs. 

The word bandhu has, for a long time, been the subject of 
hot controversy in British Courts of Law. It has often been 
analysed and dissected, twisted and turned in every possible 
direction ; but it is a matter. of no small disappointment that 
the meaning of the word has not been authoritatively settled 
up to this time. 

The word bandhu, or bandhava, is derived from bandh, 

ogidi to bind. Those, therefore, who were bound 
sense of the imi together by ties of affection, are called Bandbhus. 
nected together by This definition, however, is too wide for the 
purposes of a lawyer. It requires an pasa ai 

limitation. ý 

Relatives and friends are pre-eminently united bs sani of 
love and affection; they are, therefore, ordinarily known as 
Bandhus. Both before and after Yajnavalkya the term was / 
used in the sense of agnatic kinsmen. The reason for doing so 
Awite a We is obvious. Agnatic kinsmen, or relatives. bythe ay $ : 
kinsmen. father’s side, were generally members of the 
same family, and bonds of affection are always strong betwe 


those who live together and are united ec pation map. 
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Vasishtha and Manu, who preceded Yajnavalkya, and Vishnu 
who followed him, used the word in this sense.’ 

Bandhava is but another form of bandhu. The latter form 

By Vasishtha. is changed into the former by a simple gram- 

matical affix. These are used as synonymous terms—having no 
difference of meaning between them.” The word bandhu, or 
bandhava, is not only employed for agnatic kinsmen, but is 
often employed for relatives in general, agnates as well as 
cognates.” 

Yajnavalkya employs the word bandhu in his work in no 

Yajnavalkya res- less than seventeen different places." By 

Hand ts meaning comparing the words as used in different places, 
Bap other. we find that he does not confine himself to one 
meaning, but uses them indiscriminately for relatives in general, 
for agnates, for cognates, and also as synonymous with friends *. 

In the text in question, however the word is used in opposi- 
tion to gotraja, or kinsmen bearing the same family-name. 
Agnatic kinsmen alone can bear the same family-name. Here, 
therefore, we find an important limitation given to the word 
bandhu. The agnatic kinsmen are excluded from its conno- 
tation. Friends, again, are not recognised as heirs by any 
system of legislation. They could not, therefore, be included 
as heirs in the word bandhu. So the only possible meaning 
that could be given to the word is relatives connected through 
the mother; kinsmen on the mother’s side; blood relations of 
the mother. 

This is all that Yajnavalkya could have meant by the word 
bandhu. An extended meaning has been given to the word by 
legal writers of a period subsequent to that of Yajuavalkya. 


$ Vasishtha, Ch. 17 ; Manu, 9, 158; Vishnu, Ch. 17, 2, 10; See Ram Chandra Use 
Vinayak, 41 I. A., 290 (305). . 
> Manu, 9, 155; Yajnavalkya, 2, 147. 
3 Gani me Ob. 4, 6; Vasishtha., Ch. 8. 
Brig on 118, 116, 144, 157, 168, 220, 340; II, 138, 147, 152, 267, 283; III, 11, 





n "See > Ram Chante vs. Vinayaka, 41 I, A., 290 (805). 
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There are, according to them, three classes of Bandhus who 
share the estate of the deceased. We need not at present 
discuss the extended acceptation. We reserve the discussion 
for a future Lecture. 

We may remark this much, however, that Yajnavalkya, as 

He didnot widen Das been supposed, did not use the word bandhu 
e ak a in the sense of kinsmen related through a 
female. female. He, in common with the legislators 
who preceded him, employed another word to signify kinsmen 
related through a female, and this word was “ yonisambandha ”. 
We will revert to this when we come to discuss the inter- 
pretation given to the word bandhu by the author of the 
Mitakshara. 

The classification of the bandhus, and the calculation of 
their degrees of proximity to the,deceased, was, therefore, as we 
have shown above, the work of an after age. 

It is curious that Yajnavalkya did not use the word 

His omission of O@ptxda in the order of succession given by 
the word Sapinda. =~ him. He was familiar with the word, though 
he uses it very sparingly. He has defined the word in I, 53. 
Sapindas, according to him, include seven generations on the 
father’s side, and five only on that of the mother. The defini- 
tion is intelligible so far as it goes; but how is it that he has 
an aversion to the use of the word ? In one place” a distinction 
is evidently made between Sapindas and Sugotras or Gotrajas— 
kinsmen bearing the same family-name. Comparing this verse 
with that in which the heirs are enumerated, we see that 
Gotrajas with him were all those agnatic kinsmen who came 
after the nephew. Now, as, according to the verse alluded to 
above,’ Sapindas were distinguished from other kinsmen, is it 
possible that, in the opinion of the sage, the Sapindas other than 
those distinctly mentioned by him had no right of inheritance ; 


17, 68. 
a Ibid. 


[a 








224, THE HINDU LAW OF INHERITANCE 


and in order to avoid ambiguity he would not, like the 
other legislators, employ the word Sapinda in his enumeration 
of heirs? Be that as it may, as Yajnavalkya has not made use 
of the term, we have no right to explain his language relating 
to inheritance by any preconceived notions we may have respect- 
ing this apple of discord. 
To return from this digression. It will be remembered 
Maternal relatives that it was Yajnavalkya who first prescribed 
Sedhan d among the obsequial offeriugs to maternal ancestors and 
their issue. He did not stop simply after 
making this declaration in favour‘f maternal relatives ; he gave 
them also the heritable right. Was it ngt proper and just, it 
may be asked, that those who-promoted the spiritual welfare of 
their maternal kinsmen—those who,paid to them their humble 
tribute of love and respect am the shape of spiritual oblations, 
should also inherit their property ? Did not justice demand that 
some substantial reward should be given to those who satisfac- 
torily performed ceremonies which would benefit their kinsmen 
in the spirit-world ? This demand of justice, however, was not 
satisfied till a long time had elapsed. 
It was Yajnavalkya also who for the first time decon 
a r the order according to which the heirs should 
sioni determined fr succeed to the property of the deceased. No 
trouble was taken before to settle this import- 
ant point. The reason is, as we said before, that when the 
property is joint, and when the profits accruing from the pro- 
perty were enjoyed in common, there was no necessity for any 
pe ia gba elaborate order of succession. It was enough 
necessary by the de- that the rights of the several members of the 
i aie trent family were distinctly defined with a view 
to all the members being maintainal by the profits of 
the family property. Partition of the property was seldom 
allowed, and consequently no want was felt for a law 
which should declare the order of succession. We find that, in 
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the time of Manu, partition and reunion were not unknown. 
Nay, we find the first trace of it even at the time when Gautama 
legislated for the country.” At tHe time of Yajnavalkya par- 
tition must have been the rule, and not the exception. Every 
device was tried still to keep up the traditions of the joint 
family, and to hold the members together. But public opinion 
was against it, and the sage could not resist its course. He 
was obliged to yield to the force of the current. It is worthy 
of special remark that the text declaring the right of succession 

of the widow, daughters and others, was intend- 
vidoe and aacehter ed for separate property, for property which 
cE jaint property, was in no way connected with the joint and 

undivided family property. If the property 
was joint and undivided, another principle of succession applied. 
The widows and daughters we#e excluded from inheritance. 
“A reunited parcener,’ said the legislator,’ ‘ shall keep the 
estate of his reunited co-heir, who is deceased ; or shall deliver 
it to a son -subsequently born.’ In explaining this passage 
‘Vijnaneswara says: “The share or allotment of such a reunited 
parcener deceased, must be delivered by the surviving reunited 
parcener to a son subsequently born, in the case where the 
widow’s pregnancy was unknown at the time of the distribution. 
Or, on failure of male issue, he, and not the widow, or any other 
heirs, shall take the inheritance.” ° There is no distinction 
made between brothers who have never separated and 
brothers who have reunited after separation, in respect of the 
succession to the property of the deceased brother. “ Under 
the Mitakshara,” says the British legislator, “a daughter can 
take a separated share, but has no right as an heiress where the 


19, 210. 45 : er? 
2 Ch. 15. ts | a s rasp 
S11, 138. | oer . i we +t 
4 Ibid. < gi 
$ Mitakshara, II, 9, 4. ; ae te Se 
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property is held jointly.” In the latter case, it is a rule of the 
Mitakshara law that the widow or the daughter does not succeed, 
but is only entitled to maintenance.* 

We must say, however, that the interpretation put upon 
the words of Yajnavalkya by Vijnaneswara has not gone 
unchallenged. Be that as it may, it cannot be denied that 
the text of the sage,’ just referred to (“a reunited par- 
cener,” etc.), distinctly provided for succession in a joint 
and undivided family, and that here the associated brother 
inherited the property of the deceased. There was no room 
for the widow or the daughter, if the brother succeeded to 
the estate of the deceased proprietor. There is no other alter- 
native but to admit that the brother excluded the widow and 
the daughter, when property was held jointly. We can 
very well understand the™reason of this rule. But the 
communistic principle was on its last legs; and it could easily 
be foreseen that it would be abolished at no great distance of 

time. The vitality of Hindu institutions, 
kan NE tees however, if they once take root, is so great, 
ee that ‘the principle still flourishes in its utmost 

luxuriance in the greater part of the country, 
and neither material progress nor spiritual enlightenment has 
yet been able to eradicate the principle of communism from the 
soil of India. Widows and daughters are excluded, in provinc- 
es governed by the Mitakshara law, from inheritance, and we 
see no sign yet of the emancipation of women from the tram- 
mels imposed upon them by Hindu law and Hindu custom. 
Before we leave Yajnavalkya, I should wish to draw your 
£ attention to another important point. In the 
Beas ever %y text in which the heirs are enumerated, the 
Yijnavatkya. i hit legislator does not mention the “ daughter’s 


KA a Y 
STS 


pial 
enumeratio A 
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immediately preceding it, which may lead us to suppose that 
the right of “the daughter’s son” was not entirely ignored. 
“ Even a son begotten by a Sudra of a female 


Tho ort his rich ts rlavwa > | - < ~ Qp y 4 1 
have been aekiow. Slave, may take a share by the father’s choice. 
ieee in other But if the father be dead, the brethren should 


make him partaker of the moiety of a share; 
and one who has no brothers may inherit the whole property, 


391 


in default of daughter's sons. The Mitakshara, in commenting 
upon this passage, remarks that, “ should there be no sons of a 
wedded wife, the son of the female slave takes the whole estate, 
provided there be no daughters of a wife, nor sons of daughters.” * 
As regards the right of the daughter’s son the Mitakshara 
believes that it is directly deduced from the language made use 
of by Yajnavalkya. In the text enumerating the heirs, the 
sage uses the word “also” immediately after “ daughters.” 
The Mitakshara says, that ‘‘ by the force of the particle ‘ also,’ 
the daughter’s son succeeds to the estate on failure of daugh- 
ters”.” To ordinary judgment the particle ‘also’ is incapable 
of yielding this meaning; but if this be taken in connection 
with the preceding text, Vijnaneswara could not be supposed 
to be entirely unjustified in believing that the right of the 
daughter’s son was acknowledged by the sage. We feel con- 
siderable hesitation, however, in giving it as our opinion that. 
“the daughter’s son” was enumerated as an heir by Yajna- 
valkya. If he wished to do so, what prevented him from 
mentioning in direct terms “the daughter’s son” as an heir. 
Yajnavalkya never minced matters. If he wished to say a 
thing, he did so with the utmost plainness. Then why this 
reticence with regard to the right of the daughter’s son? Tt is 
inexplicable, and we must leave it undecided. The sage 
must have had great*reluctance in admitting him, as an heir. 
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We have given above no extracts from Narada in illustrat- 
Warada’s rules of Ing the theory of development. The reason 
suey is, that Narada, beyond treading in the foot- 
steps of the older legislators, made no change in his enumera- 
tion of heirs. But there is one thing which cannot be passed 
unnoticed. In the time of Narada, partition and separation of 
property had become an established institution, and it was 
found necessary to frame two distinct and separate laws 
regulating succession in undivided and divided families. The 
legislators before Narada had touched upon this subject, but no 
clear and undisputed rule of practice could be derived from 
Sn undivciaea their disquisitions. To supply this want, 
eee: Narada enacted as follows :* 
“The share of reunited brothers is considered to be ex- 
clusively theirs. 
* Amongst brothers, if any one die without issue, or enter 
$ a PAK baan, let the rest of the brothers divide his wealth, 
= à pt the wife’s separate property. 


ce Let WS allow a maintenance to his women for life, 













a, cA 1d jikuk tie Nakir ofa riec coparcener, her main- 
e ll be made out of her father’s share ; let them support 
I til her | marriage, afterwards her husband shallkeep her. 
4 A ter the death of the husband, his kin are the guar- 
of a childless widow ; in the care of her, as well as in her 
i nance, Day ise ks full power. But if the husband’s 
family b ine ntain no male, or be helpless, the kin of 
aie y ardians of wg widow, if there be no 
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‘After the father’s death, she abovementioned sons (twelve 
classes of legitimate and secondary sons) succeed to his wealth 
in their order; on failure of the superior, let the inferior in 
order take the heritage. 

“On failure of the son, the daughter inherits; for she 
equally continues the lineage. A son and a daughter both 
continue the race of their father. 

“On failure of daughters, the nearer kindred (sakulyas) 
inherit, next the remoter relations (Bandhavas), next a 
fellow-caste man; on failure of all, the heritage goes to the 
king.” 

It will be remarked that this enumeration is not full; it is 

His enumeration defeċtive in every respect. It would seem 
of heirs defective. that Narada has excluded the widow from 
inheritance, and in this simply followed the teachings of the 
older legislators. He could not imitate the example of Sankha 
and Yajnavalkya. The right of the daughter, however, could 
not be overlooked. In all other respects his rule of succession, 
with regard to collateral heirs, correspond in its main features 
to that of Manu.” We do not find the spiritual preceptor and 
pupil in Narada, but “the fellow-caste man” supplies their 
place. Narada evidently belonged to the same school as Manu, 
but the faults of scientific classification and arrangement noticed 
in Manu have been avoided by Narada. 

It may be a matter of great surprise that Narada, coming 

St: after Yajnavalkya, made such a retrograde 
framed after older’ movement in his enumeration of heits. - His 
legislators withont > oF £ . 
reference to the ideas on this subject were old-world-ideas, 
WENG Samo high had long ceased to exercise any influence 
on the course of social development. Narada’s work shows 
signs of progress in almost every department of law, then how 
is it that the ideas of the sage on the subject of inheritance were ak 
singularly crude and inflexible ? How is sit possible that Narada, 
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living in a progressive age, and after framing advanced laws to 
suit the changed conditions of society, should suddenly alter the 
whole character of his Code, and, by recording principles of 
Succession which accorded with a primitive social organisation, 
give it the old. and wrinkled appearance which does not actu- 
ally belong to it? There cannot be the shadow of a doubt 
that, as regards the rules of succession, Narada’s work does not 
bear the impress of his age. 

Our surprise will be considerably diminished if we remem- 
ber that the progress of society is never continu- 


His position 7 i AÉ, a 
among the legisla- ous In all 1ts sections. Adverse circumstances 


SA gees often retard the steady progress of ages, and 
throw back society centuries behind its real date. There could 
never be a greater mistake than to suppose that social develop- 
ment flows in a continuous stream, bearing along in its 
impetuous course all obstacles which impede its progress. Here 

are hidden rocks which often retard the steady advancement 
of the stream. ‘There are action and reaction, progression and 
retrogression. Human nature has a strong repugnance to 
irksome and continuous labour. An age of unusual activity is 
generally followed by a period of languor, when people tired of 
revolutionary ideas go back to the old order of things. Narada’s 
law of inheritance is a case in point. Sankha and Yajnavalkya 
had revolutionised society by their declaration of female inde- 
pendence, and by promulgating laws which recognised female 
rights equal to those of men. Father Manu was between two 
fires; be was at one time with the conservative party, and the 
next moment with the advanced section of the community. 
Tr: dition affirms that Narada’s work had a closer connection 
with Manu’s Code than is apparent at first sight. We know 
nothing about such connection. But iteis quite evident to us 
that his mind was of a stronger calibre than that of Manu. 
He would | not ` waver in his opinion. He cast in his lot at once 


Oe oa 


with the supporters of the old school. There was a great conflict 
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of opinion about the rights of women—the widow and the 
daughter. “Women,” he said, “have been created for the sake 
of propagation ” alone, and they have no business with the sterner 
cares of life.” “ Through independence women go to ruin, 
though they be born in a noble family; therefore the lord of 
creatures ordained dependence for them.”* “ The widow and 
the unmarried daughter should merely be maintained, and 
nothing more.” And we are free to confess that we have serious 
doubts whether the daughter mentioned as an heir is an ordinary, 
or the daughter having the special privileges of an appointed 
daughter. No, Narada would not give in to the liberal party ; 
he would rather go back to the adherents of the old-fashioned 
schools of Apastamba, than yield an inch of ground to the 
upstarts of his own generation. It was these hated up- 
starts, however, who triumphed at last, and left Narada, 
without a single follower, to mourn the degeneracy of 
his age. ; 
Vishnu.—The determination of the order of succession was 
Vishnu. properly the work of Vishnu.” This legislator 


Developed the ; 
scheme of Yajna- worked out and fully developed the plan, which 


peat cena algae ag given in its merest outline by Yajna- 
valkya. It was Vishnu also who assigned his proper place to 
the son of the daughter—namely, immediately after his mother. 
It ought to be mentioned, however, that the daughter’s son is not 
mentioned in Vishnu’s institutes, but in the text cited as 
Vishnu’s in the commentaries * daughter’s son comes immediate- 
ly after daughter. 
The doctrine that “he who is heir to the estate is the 
on the doctrine giver of funeral cakes”” was clearly and dis- 
of spiritual benefit. tinctly laid down by Vishnu. This doctrine 


4Ch, XII. 

3 Ch. XIII. 

3 XVII, 4—16. : | 
* e.g., Mit., II, ii, 6; Dayabhaga, XI, 2, 23 ; Sm. Ch. and others. =, 4 $: 
5 Ch. XVII, Colebrooke's Digest, 577; Vish., XV, 40. p> 
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was also recognised in its fullest extent before him, but as no 
direct text was found to authorise it, doubts were entertained as 

to the propriety of applying in practice a doctrine which could 

not be pointed to in any distinct form. We arrived at it, it is 
true, by a process of reasoning, but its corporeal form was not 
easily met with. To obviate this difficulty, and to set the 
matter completely at rest, Vishnu passed his judgment that the 
right of inheritance is in right of spiritual benefit. The clear- 

est proof of his earnestness in the matter—the clearest 
indication of his belief that the doctrine is universally true—is 
that he applied the doctrine in all cases of disputed succession. 

To determine whether a given person is heir to the estate of the 
deceased proprietor, find out whether he is competent to per- 
form the funeral obsequies of the last owner. 

areas, A a (If you find that he is fully entitled to do so, 

The betes, among know. it for certain, he says, that he is an heir 

of the deceased. ) Yajnavalkya left it in doubt 

| whether, according to him, tbe son of the daughter should 
inherit the property of his maternal grandfather. Vishnu 
coming after him decided, that the aughter’s son is an heir. 
“He came to this conclusion by applying the unfailing doctrine 
of spiritual benefit. “If a man leave neither son, nor son’s son, 
nor other issue, the daughter’s son shall take his wealth. For i in 
a regard to the obsequies of ancestors, daughter’s sons are con- 
sidered as son’s sons,” ` for the male offspring of a son and of a 
a4 yom daughter are equally qualified to perform 
KAN. Sad obsequies for their grandfathers. The question 
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from pheritance — was whether “exceptionable sons, as the son 
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ae ee au gan mari ied damsel, a son of concealed origin, one received 
JF deat ade bió le, atika son by a twice-married woman,” had any 

Fig. à y of their reputed father. They are sons 
a have no right | to offer the spiritual offer- 
ka. Th ike ah, therefore, be ruthlessly 
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excluded. “They share neither the funeral oblation, nor the 
estate.” > Nothing can be clearer than this. The theory of 
spiritual benefit received its fullest sanction from Vishnu. 
Whatever doubt may exist as to other legislators, even the most 
sceptical cannot deny that Vishnu was a staunch supporter of 
the religious doctrines. 

Vrihaspati following the footsteps of Yajnavalkya and 
twine Vishnu, developed to a considerable extent the 
the development law ofinheritance. What was left obscure by those 

legislators was made clear as day by this sage. 
He professed himself to be a great admirer of Manu. “ Manu 
holds,” he says, “the first rank among legislators. No code is 
approved which contradicts the sense of any law promulgated 
by Manu.”* But when the time came to declare his adherence 
to Manu, and to show practically that he was a follower of 
Manu, he demurred and beat a retreat. Or, perhaps, he was 
very cautious in his wording when he expressed his admiration 
for Manu—‘ No code is approved which contradicts the sense 
of any law promulgated by Manu.” But the sense of Manu’s 
language is incomprehensible, to say the least of it. No two 
authors seem to agree as to the right interpretation of Manu’s 
. words. Whether Vrihaspati followed the sense of Manu, 
or chalked out a ‘new path for himself, it is quite evident 
he was bound by the law of development, and promul- 
gated his rules of inheritance in obedience to the law of 
progress. | 

The text declaring in direct terms the right of the father 

He recognises IS missing; but there can be no doubt that the 
Sahel A Ng LA. father received his just rights at the hands of 
Vrihaspati. This is evident from the general tenor of his 
writings, as well as from the text that kinsmen related by the 
funeral cake divide the inheritance in default of any issue, - 

i Mit., I, 11, 27. 


22 Colebrooke’s Digest, 437. 
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wife, brother, or father, or mother. This text> correctly 
lays down the order in which the succession is to take 
place. 
The theory of spiritual benefits also was fully considered 
SE oe GES and recognised. Whoever might be the heir, 
spiritual benefit it was his first duty to perform those ceremonies 
dire Saat which would spiritually benefit the deceased, 
and “half the collected wealth ” should be religiously set apart 
for this purpose.” This is an obligation from which the heir 
can never be set free. He receives the inheritance in right of 
the benefit which he is competent to confer on the last owner, 
and should, therefore, on no account fail to perform the rites 
which would confer eternal bliss on the proprietor to whom he 
was nearly related, and whose wealth he enjoyed. 
We find also a distinct law regulating succession in un- 
| divided families : 
His law of succes- 
sion as applicable to “ If brothers, who have made a partition, 
Tadi da. samilios, 
become through mutual affection reunited, and 
ais again iake a division of their joint Hogana the first-born has 
ENES no right to a larger portion. 
= “Should any of them die, or A seclude himself from 
Si the world, his share shall not be lost, but devolve on 1 his 
-~ uterine brothers. ; 
RE eee his sister is next entitled to take hie ka This 
f oncerns him who leaves no issue, nor wife, nor father, nor 













parcener, who singly acquires wealth 
r, and the like, shall bake a double share, 


ze d that, except TEDA the provision 
are o” E eeiam ir is: pathing 
Hpi Ri Kiera 
Boe ny eae 








PRINOIPLES OF SUCCESSION IN THE MIDDLE AGES 235 


new in these laws. The same laws, as we have pointed 
out, had already received the sanction of the older legis- 
lators. 

We will not touch upon the laws promulgated by Katyayana, 
He was a follower of Vrihaspati, from whom 


Katyayana’s rules 
the same as thoseof he repeatedly makes quotations to support his 
Vrihaspati. 4 tei 

own views. It is but reasonable, therefore, he 
would not materially differ from Vrihaspati in his enunciation 
of the principles of inheritance. The fragments we have got 
of Katyayana do not give the rules of succession in detail. But 


But he hasrelue. SO far as they go, however, there is a family 


tantly admitted the 
daughter's son as an 


nein lators. Katyayana probably felt some reluc- 
tance in admitting the son of a daughter as an heir. The 
daughter has naturally great affection and sympathy for her 
father’s family. It is but fair that she should have a share of 
the paternal heritage. But a daughter’s son is entirely cut off 
from the family of his maternal grandfather, and his interests 
are not identical with theirs. We see that the old and hallowed 
family-associations were still cherished with affection, and 
legislators were not easily persuaded to introduce into the family 
foreign elements which could not easily amalgamate with this 
corporate body.” Tea 
To sum uwp.—Sons born of a wedded wife succeed equally 
Summary. Equal. tO the property of their father. a 
At PR soya wight. The right of primogeniture prevailed fies 
considerable extent, but it gradually became obsolete; and there 
was a consensus of opinion that Lit ‘of birth did not wis si 
a apagan to a larger portion. l ah cis eg 
‘In default of sons of the bath Jawah begotten, ele 
Adopted son. — ‘other classes of ‘substitutes were alloy 
larger number of Bubaidiary sons, as Ri r 7 


resemblance between the laws of the two legis- 


1 Katy. cited in Mit, 11, 3, 6, and other comme ‘taal 
. A Ka ; pest rss 
Ne iat ae ape eo bee 
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Vaijayanti and Dattaka Minansa,’ and on failure of the former 
the latter inherited the paternal estate, in order. The practice 
of such filiation, however, has now been abrogated on the 
authority of Sankha and the Aditya Purana. The only subsi- 
diary sons now recognised are the adopted son, the son made in 
Behar and Tirhoot, the son of the wife in Orissa, and perhaps 
a ae cas. the son of the appointed daughter in some of 
har); wife’s son the provinces of India.” With regard to the 
(Orissa). yes 
latter class of sons, the British Courts are 
extremely reluctant to admit them as heirs. “ Even supposing,” 
says the Privy Council, “the old rule of Hindu law still to 
exist, vis., that a daughter may be specially appointed to raise 
a son, and that the son of a daughter so appointed is entitled to 
succeed in preference to more distant male relatives, inasmuch 
as the rule breaks in upon the general rules of succession, 
whenever an heir claims to succeed by virtue of that rule, he 
must bring himself very clearly within it.” We will discuss in 
a future lecture the question whether sons of appointed daugh- 
ters are still recognised as heirs. 

The right of representation was allowed as far as the great 

EiS tehran: grandson; and the term issue comprehended, 
tation not only as many sons as a man may chance 
to leave behind him, but son’s sons also, and the sons of the 

Son's son ana latter or great. grandsons. Speaking of the 
fona grandson: doctrine of representation, Dr. Jolly observes 
“that the legal systems of some of the most highly civilised 
nations of Europe have taken centuries to arrive at the simple 
and equitable rules devised by the Indian Lawgivers of old”. 

« To three ancestors,” says Manu, “ must water be given 
at their obsequies ; for three is the funeral cake ordained ; the 
fourth in descent is the giver of oblations to them; but the 

1 Jolly’s Tagore Law, p. 146. 
2 See Babin vs. Butus1 561; 29 A., 163; 31 Mad., 310. 


3 See Babui Rita vs. B. Puran, 1 Pat. L. J., 581. Thakoor Jeebnath vs. Court of 
Wards, 2 1.A.,163. Sri Raja Venkata vs. Sri Raja Suraneni, 31 Mad., 310. 
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fifth has no concern with the gift of the funeral cake.” By 
this right of representation, the grandson and the great grand- 
son, the father of the one and the grandfather of the other being 
dead, take equal shares with their uncle and granduncle 
respectively. 

In default of sons, grandsons inherit; and on failure of 
them the great grandsons take the property of the deceased. 
In both cases they take per stirpes. This rule per stirpes was 

They take per laid down by Yajnavalkya,* and Vishnu’ and 
stonoga; cannot be explained better than in the words 
of the Mitakshara: “ Although grandsons have by birth a right 
in the grandfather’s estate, equally with sons, still the distri- 
bution of the grandfather’s property must be adjusted through 
their fathers, and not with reference to themselves. The mean- 
ing here expressed is this: if unseparated brothers die, leaving 
male issue, and the number of sons be unequal, one having two 
sons, another three, and a third four, the two receive a single 
share in right of their father; the other three take one share 
appertaining to their father; and the remaining four similarly 
obtain one share due to their father. So, if some of the sons 
be living and some have died leaving male issue, the same 
method should be observed : the surviving sons take their own 
allotments, and the sons of their deceased brothers receive the 
shares of their own fathers respectively.” * 

We cannot resist here the temptation of giving to you Sir 
Henry Maine’s views on the subject of the rule per stirpes: “ A 
preference for division per stirpes, a minute care for the pre- 
servation of the stocks, is in fact very strong evidence of the 
growth of a respect for individual interests inside the family 
distinct from the interests of the family group as a whole. 
This is why the place given to distribution per stirpes shows 

1 IX, 186. à 
211, 120. 

3 Vish., XVII, 23. 

* Mitakshara, I, 5, 2. 
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that a given system of law has undergone development, and it 
so happens that this place is very large in Hindu law, which is 
extremely careful of the distinction between stocks, and main- 
tains them through long lines of succession.” * 
It has been held that the rule of distribution per stirpes is 
diah to iran exceptional rule and can apply only under 
is per stirpes and the authority of special texts as in the case 
when per capita, ene z 
of male descendants within four degrees or in 
case of distribution of stridhan. (On the other hand nephews, 
daughters’ sons, remoter gotrajas in the Mitakshara school, ete., 
take per capita, the principle evidently being that those who 
take on their own right take per capita.) In the case of 
remoter gotrajas, “an heir nearer in degree would exclude a 
remoter one, and no regard would be paid to the fact of their 
respectively representing two co-ordinate stirpes of the family 
of the propositus. There is thus no positive reason in favour 
of applying the rule of succession per stirpes to the case of 
the remote gotraja sapindas.° 
In default of sons, grandsons, and great grandsons, the 
widow inherited the property of her husband. 
yee There is a difference of opinion on this point. 
In Bengal, the widow inherits whether her late husband was 
separated from the joint family or not. But in other provinces 
of India the widow succeeds only when the husband was sepa- 
rated. In a joint family an undivided brother is held to be the 
next heir, and not the widow. We have entered into the subject 
fully in another place, and need not, therefore, do more than 
allude to it here. 

As with the widow, so with the daughter. In Bengal she 
Bapa succeeds on the death of her father, whether he 
ae ees A was separate or not, but in other provinces she 
does so only when her father lived separate from the joint 


1 M. E. In., 329. 
2 Nagesh vs, Guru, 17 Bom., 303 (305). 


4 
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family. A distinction is made between different classes of 
daughters unmarried and married, rich and unproyided, having 
a son, having no son, and likely to havea son. But we will 
pass them over at present. We will merely refer to the text 
from Parasara, which we quoted in another place, where he 
postpones the right of the married daughter to that of the 
maiden daughter. 
The daughter’s sons inherit in default of qualified daugh- 
Daughter's sons, ters. “If there be sons of more than one 
daughter, they take per capita, and not per stirpes,” but this 
when many in JS @ refinement to which the ancient legislators 
nymber, did not pay any heed. The rule can surely 
be deduced from the doctrines laid down by them, but such 
they take per capita. deduction was left by them to their followers, to 
whom every word of their teachers was sacred. ( In Bengal the 
daughter’s son takes the heritage, whether his maternal grand- 
father’s property was joint with or separate from that of his 
coparceners ; but in provinces governed by the Mitakshara law, 
the daughter’s son is entitled to the inheritance only when the 
“property is separate.) The text of Yajnavalkya laying down the 
order of succession is, according to the Mitakshara,’ applicable 
only to the property of a man dying separate and without issue. 
The parents inherit in default of daughters. The father 


Father. succeeds first, and then the mother. This is 
he rule in the Bengal school, in accordance with the text of 
Mother. Vishnu ° but in other schools the mother takes 


precedence. The commentators of the Mithila school follow a 
different reading of Vishnu’s text which places mother before 
father. l 

In default of pareyts, the brothers inherit. A distinction 
was made between brothers of the whole blood 
and those of half blood, as well as the associated 


GETI 


Brother. 


1 Mit., II, i, 30. 
2 Vish., XVII, 4—13, cited in Day., XI, 1,5 and XI, 3, 1.0) 9) D = rig) 
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and unassociated brethren. The former were preferred to the 
latter. Yajnavalkya lays down the following dictum on thi, 
point: “A reunited parcener shall keep the share of his 
reunited co-heir. An uterine brother shall retain the allotment 
of his uterine relation. A half brother, being again associated, 
may take the succession, not a halfbrother who is not so reunited ; 
but one united (united by blood, though not by co-parceny) 
may obtain the property; and not ewclusively the son of a 
different mother.” * 
Brother’s son. In default of brothers, their sons inherit in 
the same order. | 
On failure of them other paternal kinsmen inherited the 
Paternalana Property; and if there were none, maternal 
maternal kinsmen. kinsmen shared the heritage. 
In default of all of them, the preceptor, the pupil, the 
= fellow-student, and lastly the king obtained 
Preceptor, pupil, E à 
fellow-student, and the estate of a person dying without issue ; so 
ge aa oe that the obsequial rites in the language of 
Manu, “ might never fail ”. 
It should also be stated here that the grandmother was 
Grandmother’s recognised as an heiress. But considerable 
position discussed. = ifficulty was experienced in determining the 
exact position she should occupy as the heiress of her grandson. 
Well, by the time her grandson departed this life in ripe age, 
she had not many days to number. Manu said she might come 
in after the mother, Katyayana placed her after the brother. 
She soon vacated her place, and legislators did not, therefore, 
trouble themselves much about her rights and her position in 
the table of succession. 

At this stage of our subject, we feel justified in making 
the statement that the theory of spiritual bene- 
fits was universally recognised in the medizval 
period of Hindu law. “He with whom rests the right of 


1 Yajnavalkya, II, 138, 139. 


Th eory of spiritual 
benefit. 
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In the medieval Performing obsequies is entitled to preference in 
period of Hindulaw. the order of succession.” If the principle 
be stated in such general and indefinite terms, it is certainly 
liable to grave objection. It requires for practical purposes 
important limitation and extension. But it cannot be gainsaid 
that the mediwval Rishis were fully alive to the fact that the 
right of inheritance was based on the right of conferring, 
directly or indirectly, spiritual benefits on the deceased. We 
have said that even the inspired sages of the Vedic period 
were anxious that in regulating succession arrangements 
should be made that religious ceremonies, conducive to 
the spiritual welfare of the deceased, should be perform- 
ed by the heir who received the property. The langu- 
age of the medieval legislators on this point is clear and 
consistent: “Those who are allied by the funeral cake,” says 
Gautama, should take the wealth of the deceased. “He who 
takes the property of the deceased,” says Vishnu, “ is bound to 
present a funeral cake to him.” It must not be supposed, he 
continues, that the property is given to a person simply to 
tempt him to present these offerings. The presentation of these 
oblations is an act of duty of the kinsman who receives the 
property; and if there were no property in question, he is still 
bound to perform that duty. The case of the son is a case 
in point. “ He must give the pinda, even if he does not get 

Performance of any property from his father.’ The successor is 
apie rites obl bound to the due performance of the obsequial 
relations. rites for the person whose wealth has devolved 
on him; but if the deceased left no property, his near kinsmen 
were bound nevertheless to perform this act of duty. This is 
tantamount to saying that the presentation of the necessary 
oblations was the imperative duty of all the near relations, and 
it must be performed irrespective of any considerations of 


inheritance of property. Why were the medieval Hishis so Bibs | 
1 Vish., XV, 43. | 
81 Rite ae 
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anxious to lay down rules for giving pindas to the deceased, 
when legislating for the proper distribution of the effects of the 
in hese deceased proprietor ? There is scarcely one of 
necting inheritance them who does not couple the pinda and the 
with pinda. q : 
daya—funeral cake and the inheritance—to- 
gether. Where was the necessity for their doing so, unless 
they wished that these two should be bound together. [He who 
takes the latter must do the former—if you take the property 
you must perform acts which would spiritually benefit the last 
owner.) 

We do not mean to say that the principle was cut and dry, 
and was in its full developed form, from the earliest times. 
The early sages saw it dimly, but its gradual growth is unmis- 
takable to a student of the medieval history of Hindu law. The 
proposition that he who takes the inheritance must give the 
funeral cake was easily laid down, but considerable hesitation is 
perceptible in laying down the converse proposition, that he 
alone, among the near kinsmen, who is competent to give the 
pinda is entitled to the inheritance. The gift of the pinda, and 
nearness of kin or proximity of birth, were the joint consider- 
ations which swayed the medieval Rishis in framing the princi- 
ples of succession." The clearest proof of the existence of the 
“Doctrine made Principle of spiritual benefit as the regulating 
applioahio 008408 Power which guided succession is in the fact 
cpasion. that even those legislators who were most 
sceptical on this point applied this unfailing principle whenever 
any difficult problem, in matters of succession, was presented 
to them for solution. We will cite Yajnavalkya as an example. 

The question was whether the son of a wife, begotten by a 
kinsman, should be considered as a successor to the estate of 
the husband of the wife, as well as to that of his natural father. 
“Yes,” says the sage, “he is the lawful heir, because he is the 
giver -of oblations to both fathers.”* The general question was 

1 Balusami vs. Narayana, 20 Mad., 342 : dal 
2 II, 127. 
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mooted whether the subsidiary sons should receive legal sanction 
as heirs. There cannot be a question about it. He says— 
“Among these the next in order is heir, because (cha) they 
present funeral oblations on failure of the preceding.” 

That the particle cha (and) is intended to bind the two 
clauses as a cause and an effect, cannot, we are bold to think, be 
denied by any reflecting student of Yajnavalkya. It is needless 
to pursue the subject any further. There can be no question 
that in the medizval period of Hindu law at least, the principle 

of spiritual benefit was widely, if not universally, 


The doctrineisnot recognised. Armed with the texts we have cited, 


a later innovation on 
the part of Bengal and others which we have kept in reserve, we 


eesti feel justified in repudiating the gratuitous 
assumption that the theory of spiritual benefits was a myth in 
Hindu law, and a figment of the Brahmanic brain in Bengal. 
We have attempted to show that the medizval legislators, 
BAKA a NON whose teachings the doctrines of the modern 
mediæval/ leg i's- schools of Hindu law are based, recognised the 
the principle that the right of inheritance is 
wholly regulated with reference to the spiritual benefits to be 
conferred, directly or indirectly, on the deceased proprietor. ~ 
We will in a future lecture examine the statements put forward 
that, “In Bengal the inheritance follows the duty of offering 
sacrifices. Elsewhere the duty follows the inheritance.” * 


1 Colebrooke’s Digest, Vol. II. ; Devala, 243, 320; Vriddha Manu, 535 ; Manu, 328, 339, 
350, 417, 479, 564; Yajnavalkya, 332, 363, 408, 421 ; Yama, 333 ; Sankha, 335, 338, ae 
420, 423 ; Apastamba, 335 ; Vasishtha, 337, 387 ; Baudhayana, 362 ; Harita, 363 ; ; Na 
365, 442; Vrihaspati, 380,- “420, 424, 522, 569, 576; Vishnu, 548; 577; Gau 
Satatapa, '609, 626. h 
2 Mayne’s Hindu Law, para 9. kap ata tua Uk mba crea 
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LECTURE VII 
THE MODERN SCHOOLS OF HINDU LAW 


Conflict of legal dogmas during middle ages—Gave rise to commentaries—Infallibility of 
the sages—Considered as basis of the Hindu religion— Difficulty of reducing the doc- 
trine to practice—Need of its solution—Without any radical change or innovations 
against which public opinion arrayed itself—Supplied by Medhatithi’s commentary on 
Manu—Difficult points of Manu left untouched by him; e.g., the real import of the 
phrase ““ nearest Sapinda ”—Medhatithi’s opinion on disputed points held conclusive— 
His chronological age—Antecedent to that of Vijnanesvara—The value of his commen- 
tary- -His successors, commentators of the eleventh century—Bisvarupa— His volu- 
minous work condensed and methodised by his pupil Vijnanesvara— Dhuresvara— His 
supposed identity with Bhoja Raja—His doctrine refuted by Visvarupa and Vijnanes 
vara—His age the same as that of Bhojadeva—Middle of the eleventh century—Srikara 
—Origin of the different schools of Hindu Law traced—Oustom superseding written law 
—Growth of independent States—An attempt at harmonising the written with the 
unwritten laws— View of the subject by the Privy Council—Expressed in its decision as 
to the widow's right to adopt—Remarks by H. S. Maine—OCommentaries and digests 
practically form the source of the current rules of law—English Lawyers’ estimate of 
what these are—Distinction between the varions schools of law partly due to preference 

- for particular works—Erroneous view that the law of each school is only to be found in 
the works exclusively belonging to it—Is the division of Hindu law into schools a myth 
or invention ?—The latter question answered in the affirmative—Was Hindu law itself 
ever existent ?—Elphinstone quoted in support—Import of the term “ law” as it govern. 
ed different principalities in India—Dr. Burnell’s theory of the probable non-existence 
of the schools of Hindu law controverted—The English word ‘' school ” has its counter- 
part in the original Sanskrit works—“ Sampradaya ’’—Resemblance between the laws of 
different schools—Which are all based upon the same general principles— Variations how 
effected—Integral character of Hindu law to be taken as a whole—Relation between the 
approved treatises on law of different schools—How is it possible to dive into the 


ot ‘fundamental principles—How to study the subject. 

agin list lecture must have prepared you for the assertion that 
the law of inheritance had arrived during the 
middle ages at a stage of development in which 
it was absolutely necessary to harmonise the 
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It was indispensable that the scattered law of the country should 
be codified, and that an authoritative explanation should be 
offered of the real or apparent contradictions which were con- 
stantly met with in approved legal treatises bearing the name of 
sages, whose word was law to the whole Hindu community. 
Manu and Yajnavalkya, Baudhayana and Vasishtha were 
infallible guides in all matters, whether temporal or spiritual, 
legal or ceremonial; and he who ever dared to question their 
authority would be considered guilty of rank heresy, and would 
be denounced as an apostate from the “ eternal faith”. The 
inspired sages could never contradict each other; it was the 
defective understanding of inferior men which could not discern 
the real significance of their oracular sayings. The fault lies 
not with the lawgivers, but with their interpreters. ) If the dicta 
of the medizval legislators could be correctly interpreted, the 
law of inheritance as propounded by them would be found, it 
was thought, to be consistent in every point. | Commentators 
Gave risetocom. Were needed, who would enter into the spirit of 
montanes the laws, and who, in explaining the writings 
of the sages, would show the true bearings of the laws, and 
thus reconcile the apparently contradictory statements of the 
founders of Hindu law. | 
Opinion might be divided as to the truth of the assertion 
Infallibility of the that the sages could never err; but it could 
=> admit of no question that the circumstances of 
the country had changed, and required a different body of laws. 
There was a consensus of opinion that the original laws should, 
n many instances, be modified, extended, or totally altered. But 
the doctrine of the infallibility of the rishis held paramount 
sway, and no one was bold enough to impugn their authority. 
The penalty consequent upon dissenting from the inspired 
writings was nothing more nor less than expulsion from the pale 
of Hindu society. The dread of the anathemas of the Hindu 
priesthood might well deter the boldest from offending them. If 
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you once question the infalhbility of the sages, the foundation 
of the Hindu religion would be sapped ; and it was no wonder, 
' therefore, that the natural guardians of that 
Considered as ji í 
basis of the Hindu religion protected with such zealous care the 
religion, 
sacred treasures solemnly entrusted to them by 
countless generations of pious Hindus. 
The law of the country, meanwhile, was in a state of 
= anarchy. Adjudication was impossible. Where 
Difficulty of re- CFA 4 
ducing the doctrine all the authorities were of equal impor- 
to practice. 
tance, preference shown to one would be 
to underrate the importance of the others. A remedy 
was loudly called for, and a remedy was found at last. 
Need of its solu. Lhe easiest course would have been to repeal 
tion. the old laws, and to enact new laws better 
adapted to the progressive changes which advancing civilisation 
_ had introduced into the country. But public 
Without any radi- ae i 
calchangeorinnova- opinion was against any such novel procedure 
tions against which Poo, t 
publicopinionarray- for the age of Rishis was gone. The old fabric 
emba = must be retained. It might be repaired and 
altered, but the foundation must remain as it was. The task was 
difficult, but there was no alternative. 
Medhatithi grappled with the difficulty resolutely a 
ky oui courageously. He paid due deference 
S i 4 i : = a 4 
Medhatithi's com. ancient authorities, but hit upon a course which 
ent Ar AE ET adapted to present requirements. He 
wrote a commentary on Manu. “ Manu,” says Vrihaspati, 
held the first rank among legislators, because he had expressed 
in his Code the whole sense of the Veda; no code was approv 
Uhia: „contradicted Manu; other Sastras, and treatises on 
nmar sand logic, retained splendour so long only as Manu, 
aught the way to just wealth, to virtue, and- to” 
55, Was not seen to be in competition wikh 
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It was wise, therefore, of Medhatithi to ix upon Manu as 
the lawgiver whose words would command respect, and silence 
every dissentient voice. There might have been others before 
him who followed the same plan of explanation and exposition 
of the ancient texts in accordance with the spirit of the age in 
which they lived. But history does not record their names, and 
even where the names have been preserved, the shadow alone 
remains, the substance has disappeared. ‘The treatises given by 
them to the world have been irrevocably lost, and we have no 
means of judging of the intrinsic value of their opinions, com- 
pared with those of Medhatithi and his successors. This juris- 
consult was not satisfied with the work of a mere expositor ; he 
found new meaning in words which had hitherto escaped the 
ken of other practised lawyers. Manu was certainly the 
basis of Medhatithi’s law; but the great commentator knew 
how to read between the lines, and he gave such an explanation 
of Manu’s texts, that the inspired lawgiver, had he risen again 
from the dead, would have had great difficulty in recognising 
them as his own. The outward form of the texts certainly 
remained as they had come from the mouth of Manu, but the old 
spirit had fled and a new one had taken its place, and assumed 
the outward garb which it had forsaken. Father Manu must 
retire, and make room for new comers. Medhatithi advanced 
opinions, and laid down rules which would satisfy the require- 
ments of his times. But he still clung to the cloak of his great 
author, and lived under his shadow. It sometimes happened 
hat Medhatithi was obliged to enunciate principles which 

o yamonnt of squeezing of Manu’s texts would be able 
to yield. In such cases, the commentator resorted to other 
authorities to support his views. His individual opinion 
‘went for nothing; he must show that his opinions had the 
sanction of the medieval legislators. The commentary = gr 
Medhatithi bristles with quotations from reco | 
authorities, and these quotations were often O8 
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but sometimes misapplied. For a long time Medhatithi’s 
commentary on Manu was considered as a paramount authority, 
and gave law to the Hindus. But others followed in his track, 
and improved upon his plan.. Medhatithi was considered prolix 
and unequal to the task before him. He dwelt at length upon 
Pea points which were clear as daylight, and often 
Difficult points of É e S A i 
Manu leftuntouched left untouched points which required elucidation. 
eak We will give one instance: “To the nearest 
Sapinda,” says Manu, “the inheritance next belongs.”* I 
a ee pointed out to you in a previous lecture that 
import ofthe phrase this text is very ambiguous. Almost any 
*“nearest Sapinda,” ; x . 
conclusion could be founded upon it. It 
has become the subject of contention in all the schools of 
Hindu law. “Nearness referred to by Manu,” say one class 
of teachers, “means nearness of blood.” Propinquity alone, 
according to them, should regulate succession. ‘ Absurd,” 
say rival teachers. “‘ Nothing could be further from Manu’s 
intention than this interpretation put upon his text. Consan- 
guinity can never form the test of the right of inheritance. The 
real drift of Manu’s text is, that the order of succession is 
regulated by the degree in which benefits are conferred.” 
Granting that the former teachers are right in their interpreta- 
tion, the next question that can fairly arise is, “ What is the 
test then by which the degree of propinquity is to be deter- 
mined ?”’ Various answers are given, but none of them have 
been deemed quite satisfactory. This is an open question even 
now, and it is as far from being satisfactorily settled now as in 
the days of Vijnanesvara and Jimutavahana. 
= We turn to Medbatithi for an answer. His commentary is 
the oldest of all the Digests of which we have any remnant left. 
We strain our eyes in vain to find out Medhatithi’s explanation 
of the disputed text. The great commentator evidently thought 
4 rth his while to touch upon this point. He has no 
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explained the text at all. We turn away disappointed, and 
plunge into the midst of the controversies that have been raised 
in the various schools of law. All the eminent teachers 
wrangle about the true meaning of the text, and we are 
perplexed by their endless disputations. We are lost in 
an interminable labyrinth; and are unable to extricate 
ourselves from the bewildering difficulty in which we are 
involved. 

All that we know about the life and history of Medhatithi 
Medhatithi’s opi: JS that he was the son of Bhatta Birasvamt. 


pion on disputed 
points held conclu- 


aie: were recast and rehabilitated at the court 
of Madanapala, a prince of the Jat race, who reigned at 
Kashthanagara on the banks of the Jamuna, at the end of 


Portions of his great work were lost, and 


the twelfth century. Vijnanesvara quotes* Medhatithi in 
the Mitakshara. The latter must, therefore, have’ preceded 
Vijnanesvara. The author of the Mitakshara pays a 


high compliment to the worth of Medhatithi, “who,” 
he says, “is without a compeer;” and is extremely anxious 
to show that his great predecessor is seldom wrong in 
his interpretation of the texts of the medieval sages. “ The 
interpretation of Medhatithi,’ we hear him exclaim, “is square 
and accurate.” The exposition of the texts of Manu, given by 
Medhatithi, is at least authoritative, and the explanation of no 
other commentator can stand in competition with that given by 
him. The appeal to Medhatithi in all disputed points, wherever 
the right meaning of Manu’s texts is concerned, is conclusive, 
and neither Vijnanesyara nor Jimutavahana would be heard in 
opposition to the oldest commentator of Manu. As for the 
native country of Medhatithi, Dr. Jolly says it was in the 
south rather than in the north as he is quoted by such early 
southern jurists as Vijnanesvara, Hemadri and Devanna- 
bhatta but not by the o writers of the Nh aa school as 
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Jimutavahana or Raghunandana although they quote other 
commentators of Manu. 
As regards the age of Medhatithi, it is not safe to fix upon 
His chronological ® Precise date. Medhatithi quotes Kumarila, 
169. the predecessor of Sānkara, who lived probably 
in the seventh and eighth century of the Christian era. This 
much is certain that he flourished before the eleventh century 
of the Christian era. | Vijnanesvara, as we will show further on, 
flourished at the end of the eleventh century ; and as the author 
of the Mitakshara quotes from Medhatithi with approbation, 
the latter must have preceded the former by at least a hundred 
years. Wherever Medhatithi is mentioned he is named with 
respect. In a conservative country like India, novel ideas and 
principles, and modern authors and their productions, are looked 
upon with distrust, and seldom elicit respect from contemporary 
teachers. If they are noticed at all, they are noticed with a 
view to refute their doctrines. Even then their names are 
ks, mentioned ; the doctrines alone are glanced at, and 
dften severely handled. “Some say,” “It is the opinion of 
Some:” in this way only contemporary authors and their 
_ opinions are mentioned, and treated with scant respect. When 
‘a body of doctrines is mellowed by age, and adopted and 
followed and tested by the experience of at least three successive 
generations, then it is that their teacher is recognised as a law- 
giver “without a compeer;” and succeeding 
irae a teachers become ambitious of following in his 
footsteps. Medhatithi, therefore, must have 
preceded Vijnanesvara by at least three generations. Nor is it 
probable that the interval between the two teachers could have 
been covered by more than one hundred years. Had more than 
three generations intervened between them, we would have 
heard of the names of many other authors mentioned with 
esteem, Vijnanesvara is very anxious to support his doctrines 
by the well-known authority of other eminent teachers ; ; and if 
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in any case he differed from others, he cites them by name, and 
then refutes their doctrines and tries to establish his own. Many 
such teachers are not cited by him either in support or in 
opposition to the principles which are sanctioned by him. Likea 
true lawyer, Vijnanesvara always went by precedents, and settled 
every disputed question by citing the anthoritative opinions of 
his predecessors. Had there been any other than Medhatithi, 
whose opinion was entitled to respect, his authority would 
certainly have been quoted with approbation. Nor is it likely 
that at a time in the history of India, when literary activity was 
carried to its greatest extent, there was no other eminent 
teacher except Medhatithi during a period embracing more than 
a hundred years. From the tenth to the end of the seventeenth 
century, constant additions were made to the legal literature of 
the Hindus; but before the tenth centur? we have not heard of 
a single eminent jurist making a figure in the republic of letters, 
as a commentator or text-writer. The reason probably is, that 
from the beginning of the Christian era to the end of the ninth 
century, the medizval lawgivers, Manu, Yajnavalkya, and their 
coadjutors and followers were busily employed in collecting 
and adapting and versifying the scattered law of a former 
generation, and the necessity for a regular digest, like that 
of Medhatithi, in which the contradictions and the conflict- 
ing opinions of the inspired sages are sought to be recon- 
ciled, was not deeply felt. The laws must be made and 
crystallised before they can be digested and commented 
upon. . | 
Be that as it may, it can be safely said that Medhatithi 

The value of his Was One of the first, if not the first, commen- 
commentary. tator whose work survives, and is still reckoned 
as one of the pre-eminent authorities in all questions relating to 
inheritance. The prolixity of the commentator, and his anti- 
quated forms of expression detract very much from the value of 
his work. We often also deplore his reticence, and hesitate to 
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apply his principles in interpreting the law of the present age. 
But his opinions are entitled to the highest esteem, and his 
interpretation of the law of the country before the age of 
Vijnanesvara is invaluable. Whenever we are in doubt as to 
the true intent of a text of the Mitakshara, we have only to reter 
to Medhatithi, and to see what was the state of the law in 
question before the time of the author of the Mitakshara. If 
we could get the works of Srikara, Dharesvara, and above all 
that of Visvarupa, all the obscure points in the Mitakshara law 
would be cleared up, and the present age would not have been 
obliged to grope in the dark, and hazard opinions and enuuciate 
principles, not in accordance with the spirit of Vijnanesvara, 
but often in direct antagonism to him. In absence of the works 
of the immediate predecessors of the founder of the Benares 
school, the commentary of Medhatithi is of the utmost value in 
pouring a flood of light on all the obscure portions of the Mitak- 
shara law. Kulluka Bhatta’s commentary on Manu—which was 
pronounced by Sir William Jones “as the shor test, yet the most 
luminous, the least ostentatious, yet the most learned, the 
deepest, yet the most agreeable, commentary ever composed 
by any author ancient, or modern, European or Asiatic ?”—has 
in a great measure superseded the more ancient work of Medha- 
tithi. But as a record of the laws and customs of a generation 
preceding the age of Mitakshara, and as a work of far-reaching 
genius, which first taught the Hindu community how to recon- 
cile order with progress, and to assimilate the principles and 
ideas, laws and usages, necessitated by advancing civilisation, 
with those which were sanctioned by the hoaryheaded veterans 
of a former generation, the commentary of Medhatithi will 
stand as a monument of Brahmanic wisdom unrivalled in any age 
or country. The process of destruction i is an easy task; but he 


“who can construct without destroying, and can harmonise order 
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with progress, is deserving of the lasting gratitude of humanity. 
As a commentator and a jurisconsult the fame of Medhatithi 
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will last, to use an oriental metaphor, as long as the sun and the 
moon irradiate the sky. 
The work of reconstruction thus fairly begun went on 
low 012-25 mapag Medhatithi was soon followed by 
commentatorsofthe Sikara, Dharesvara, Visvarwpa, and Vijnanes- 
eleventh century. 
vara. All these authors belong to the eleventh 
century. The first three are quoted by Vijnanesvara. This 
helps us to ascertain the age in which they promulgated their 
Vaer laws. Visvarupa is mentioned by Vijnanesvara 
as acharya, or venerable preceptor. It was 
from him that the author of the Mitakshara received instruc- 
tions in the science of law. His opinions are always cited with 
approbation. Visvarupa is once only mentioned by name; he is 
oftener cited as “the holy teacher”. In several places we find 
that the opinions of Visvarupa are referred to with profound 
respect. In discussing many disputed questions he thus defers 
to Visvarupa’s authority: “ Even that opinion the reverend 
teacher does not tolerate ;” * “the holy teacher does not assent 
to that doctrine.” * Now in India the immediate teacher alone 
is honoured with the title of “ venerable preceptor,” “the reve- 
rend teacher,” and “the holy teacher”. Visvarupa, like his 
distinguished pupil, was a scholiast of Yajnavalkya. In the 
introduction to his work, Vijnanesvara, referring to the com- 
mentary of his teacher, says: “The Code of Yajnavalkya, which 
has been explained by Visvarupa, in language hard and diffused, 
is now abridged by me in such a simple and concise style that 
it may be easily comprehended even by children.” It would 
appear from this that Vijnanesvara drew his inspiration from 
Visvarupa; that the latter wrote a voluminous work on the 
law of Yajnavalkya ; that the language of Visvarupa was dry and 
harsh; but that ss treatise ngetan kd a ssc: of most valuable 


1 Srikara, II, 1, 31; kak An, II, 1, 8; Viavarapa, Book 11 
2IL 1, 35. gak ee, - < ro 14 J 
3 II, 4, 3. ens Lah Sif 


Ae 
+. p Se 








254 THE HINDU LAW OF INHERITANCE 


ideas, though they were unshaped, unarranged, and expressed 
in a most diffuse way. Vijnanesvara discovered the value of 
this hidden treasure, and became anxious to publish to the world 
the thoughts and ideas of his “ reverend teacher”. He under- 

took the task of another Etienne Dumont to 
wok eaaa another Jeremy Bentham, and arranged, con- 
Peat Vijnakesrara. densed, filled out, and translated into easy 

Sanskrit the learned and extensive work of 
Visvarupa. (The very name of “ Mitakshara ”—a treatise of 
measured words—would seem to imply that it was an abridg- 
ment of Visvarupa’s voluminous work.) If we could, therefore 
lay our hands on the commentary of the teacher, and compare 
it with that of his disciple, the Mitakshara Law of Inheritance 
would become clear as day, and the now obscure texts of Vijna- 
nesvara would no longer bewilder and perplex the jurists of 
the present day. But hitherto our search for Visvarupa’s 
commentary has proved unsuccessful, and there is no knowing 
whether this valuable commentary will ever come to light. We 
are informed that there is a copy of this work in the library of 
the Maharaja of Cochin." Whoever may be the fortunate man 
to first open the commentary of Visvarupa, will lay students of 
Hindu law under great obligations. 

As regards Dharesvara, there cannot be the shadow of a 
doubt that he preceded Visvarupa. The latter 
cites the former by name, and refutes his 
doctrines.” Now the question is, who was this Dharesvara. 

i As a proper name the word is uncommon. 
satin? nk bhoga Etymologically, it means the “sovereign of 
Raja. Dhara”. Dhara was the capital of Raja Bhoja, 
who flourished in the eleventh century. It is quite possible, 
says Colebrooke, that Dharesvara was the same with the 


celebrated Raja Bhoja, “ whose title may not improbably have 


Dharesvara- 
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been given to a work composed by his command, according to a 
practice which is by no means uncommon”. ‘This supposition 
derives additional strength from the fact that the name of 
Bhojadeva is also quoted as a celebrated lawyer.’ The king of 
Dhara was a renowned patron of literary men, and it is no 
matter of wonder that the works composed during his reign 
were dedicated to him, and honoured by bis name. ‘The rules 
laid down by Dharesvara were accepted as laws in the kingdom 
of Bhoja, and like the Statutes of the British Parliament, went 
by the name of the reigning prince. The manner in which 
Dharesvara’s opinions are discussed by rival jurists also lends 
support to this view. 

Vijnanesvara does not refer to him as an ancient authority. 

adie, ag He is quoted as a contemporary whose “ erro- 
fated by Visvarapa neous” Opinions it was necessary to refute. The 
and Vinanesvar doctrines of Dharesvara had evidently attained 
a wide celebrity, and Visvarupa and his disciple felt it incum- 
bent upon themselves to offer a strong opposition to them. The 
doctriges which they advocated would not have had the least 
change being established, unless those of Dharesvara had been 
successfully refuted. Hence we find Vijnanesvara devoting a 
larger space to the refutation of Dharesvara’s doctrines and 
arguments than to those of any other jurist.’ 

Dharesvara Suri and Vijnanesvara pandita were, benik 
patronised by the sovereigns of two rival States, Dhara and 
Kalyana. Vijnanesvara felt morally bound, therefore, to main- 
tain his own credit and that of his patron and king, by giving 
a lengthened refutation to the arguments of Dharesvara Suri, 
the legislative member of Bhojadeva’s council. 

If we can ascertain, therefore, the age of Bhojadeva, 

His age thesame that of Dharesvara will be easily found. =f 
asthatof Bhojadeva- Lassen, after a careful examination of ent 
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inscriptions, places the reign of Bhoja between 997—1053. 
There are reasons, however, for placing his reign a little earlier. 
Bilhana, the author of Vikrumarkachavita, whose date has been 
ascertained to be “the eighth decade of the eleventh century ”’* 
thus speaks of Raja Bhoja in his Life of Vikramarka: 
“Simulating the cooing of the pigeons that nestled on the 
lofty turrets of her gates, Dhara thus cried to him (the poet) in 
pitiful accents: ‘ King Bhoja is a mighty sovereign. He is not 
hke other vulgar princes. Why did you not come to his court. 
Alas! alas! woe is me!’ Here the poet insinuates that he could 
have easily, if he wished, come to Dhara, and become an honoured 
guest at his court. But unavoidable circumstances prevented 
him from paying a visit to the great patron of letters of that 
time. A well known work called Rajamriganka is dated 
1043. ”” By combining these two facts, and having regard to 
Middle of the the information gathered from the authentic 
eleventh century. inscriptions of his time, the conclusion is irre- 
sistible that Dharesvara flourished in the middle of the eleventh 
century. 
There now only remains Srikara to be disposed of. Okkara 
Srikara. must have promulgated his treatise before 
either Dharesvara or Visvarupa. His opinions were handled 
severely both by his contemporaries, as well as by the jurists 
of a later generation. Vijnanesvara does not cite him as a 
very ancient authority. But he displays no rancour against 
him. He simply refutes his opinions as erroneous theories, 
Srikara is mentioned only once or twice by Vijnanesvara, Had 
he been a contemporary whose doctrines were universally 
accepted, Vijnanesvara would have felt himself bound to oppose 
them with all his might. Srikara, therefore, was neither a very 
ancient authority, nor was he contemporary with Vijnanesyara, 
and we have seen that the distance of time between Dharesvara 


! Vikrama Charita, Intro., p. 20. 3 
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and the author of the Mitakshara is not very great. We have 
no other alternative, therefore, but to place Srikara between 
Medhatithi and Dharesvara. 

Before the time of Srikare a, Hindu Law was not divided 





into different schools. All the eminent jurists, 


Origin of the 
different schools of lawgivers, and jurisconsults were equally honour- 


Hindu Law traced. 

ed in all the provinces of India. The novel 
theories of Srikara set the minds of men thinking. Srikara is 
Mithila authority, and his treatise must have enjoyed a very 
wide celebrity. We read that “ Srikara and others swelled their 
treatises by dwelling at length on the subject of ‘ deductions, 
etc., under the impression that the rule about them is still 
sanctioned in the present age by the usage of the Great”.’ It 
would seem from this as well as other similar expressions that 
Srikara was a voluminous writer who classified and condensed 
the doctrines promulgated by the jurists before him, and 


adapted them to the circumstances of the province in which he - 


lived. In the eleventh century great changes were being 
effected in all parts of India. Although the Muhammadan 
conquerors from across the Hindukush had not yet established 
their supremacy in the country, foreign ideas were being intro- 
duced, and the bonds which formerly united the whole Hindu 
community were greatly loosened. The repeated invasions of 
Mahmood of Ghizni and his iconoclastic acts must have taught 
the people that the age of authority, hemmed in by time-honoured 
traditions, and hallowed by sacred associations, was passing 
away, and that a new order of things was being introduced into 
Hindustan. Mithila had, for along time, from the age of Yajna- 
valkya, been the centre from which emanated the laws which 
governed the whole Hindu world. The doctrines promulgated 
by the jurists of Mithila were universally accepted, and were 


never challenged. These laws, however, were not often — 


adapted to the circumstances of other parta ang country, and 
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were often found unsuited to the administration of justice. <A 
body of unwritten laws was being formed, which, in many 
instances, superseded the written and the authoritative laws of 
Mithila. ‘* Locachara” and “ Sishtachara,” the customs of the 
Custom supersea. People and the usages of the great, were super- 
Bp yen: law seding the ancient law. We find even the 
medieval sages proclaiming in stentorian voice that “the rule of 
law, which is abhorred by the people, though it may have been 
sanctioned by sacred ordinances, is not binding, because its 
observance can never lead us to the attainment of heavenly 
bliss.”* That “ custom” is an independent source of law, and, 
where it is universally adopted, it should supersede the provi- 
sions of written law; that “under the Hindu system of law, 
clear proof of usage will outweigh the written text of the law ”” 
was theoretically recognised long before the introduction of 
trans-Himilayan ideas and usages into the country. But after 
the accession of these ideas, and the disturbance naturally 
caused by political changes, the unwritten law of the country 
developed into a new form, and claimed a co-ordinate rank with 

the authoritative law of the ancients. 
In the eleventh century the country was formed into power- 


J Growth of inde. ful and independent States. The powerful 


pengan, Staten kingdoms of Mithila, in Northern India, and 
those of Dhara, Kalyana, Kanchi, and Kankana in the Southern 
Peninsula, were enjoying independence. There was rivalry 
between the different States, and there was great reluctance to 
accept the laws imposed by foreign States. The customs and 
usages of each State had an independent existence of their own, 
and were for a long time recognised as of superior force to the 
medizyval laws. Why should. not these customs and usages, it 
was naturally asked, be embodied into a code, and acknowledged 
yee authority? The conservative spirit of Hinduism 
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would not brook the idea of levelling down all the ancient 

authorities and building on an entirely new fabric. The fiction 

of deducing the customary law from the written law was resorted 

to, and the result was that the legislators of each State put such 
: ag aaa 

an interpretation upon the ancient ordinances as would be con- 

formable to the public opinion of the provinces in which they pro- 





mulgated their laws. They dared not enact laws which would 
be repulsive to established usages, and they ventured not to frame 
rules which could not be sanctioned by the medieval legislators. 

The task set before them was to harmonise the written with 





the unwritten laws of the country, and to 
tomp St support all their new doctrines, necessitated by 
writen With the the growing wants of the people, by quotations 
from ancient authorities. This was not an 
easy task. It required vast erudition, thorough knowledge of 
the thoughts, feelings, and wants of the people, and great skill 
and power of language to put the new doctrines before the 
public in such a“ form that no material difference, at least in 
their outward features, might be easily discovered. As justly 
observed by their Lordships’ of the Calcutta High Court 
“Their doctrines may often have moulded usage but still more NY 
frequently the doctrines have themselves been moulded accord- 
ing to prevailing usage of which they are only the recorded 
expression”. This was the origin of the different schools of 
law, and to this day Hindu Law is still divided into five va 
branches, following independent courses of their own. — Po 
It will not be out of place here to quote the following E 
View omen Temarks of the Privy Council on the course of 
ject by the Privy development of Hindu Law in the different 
kar = schools. The Privy Council was considering 
the power of a childless Hindu widow to adopt a son to he 
husband with or without his aaa under tho er . 
schools of Hindu Law. = Rate ae es tis 
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Me The remoter sources of the Hindu Law are common to 
all the different schools. The process by which those schools 
have been developed seems to have been of this kind. Works 
universally, or very generally received, became the subject of 
subsequent commentaries. The commentator put his own gloss 
on the ancient text; and his authority having been received in 
one, and rejected in another, part of India, schools with 
conflicting doctrines arose. ‘Thus the Mitakshara, which 
is universally accepted by all the schools except that of 
Bengal as of the highest authority, and which in Bengal 
is received also as of high authority, yielding only to the 
Dayabhaga in those points where they differ, was a com- 
mentary on the Institutes of Yajnavalkya, and the Dayabhaga, 
which, wherever it differs from the Mitakshara, prevails in 
Bengal, and is the foundation of the principal divergences 
between that and the other schools, equally admits and relies 
on the authority of Yajnavalkya. In lke manner, there are 
glosses and commentaries upon the Mitakshara which are 
received by some of the schools that acknowledge the supreme 
authority of that treatise but are not received by all. Thisvery 
point of the widow's right to adopt is an instance of the process 

ik eaaa vid satay. AD question. All the schools accept as authori- 

o deion as ent w tative the text of Vasishtha, which says: Nor 
= adopt. let a woman give or accept a son unless with 
= a ihg: assent of her lord.’ But the Mithila school apparently takes 
a thi to mean that the assent of the husband must be given at 
: time of the adoption, and, therefore, that a widow cannot 
eive a son in adoption, according to the dattaka form at all. 

e B school interprets the text as requiring an express- 
rmissit is iven hich the phys ee in bis lifetime, but capable of- 
king e 1; while the “aay tele 
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the widow’s power to do that which the general law pres@ribes 
as beneficial to her husband’s soul. Thus upon a careful review 
of all these writers, it appears that the difference relates rather 
to what shall be taken to constitute, in cases of necessity, 
evidence of authority from the husband than to the authority to 

adopt being independent of the husband. ” 
The author of “ Ancient Law ” has also some very apposite 
Remarks by H.S, remarks on the same subject, and we make no 
Maine: apology for making room for them here. 
Speaking of the fact that until education began to cause the 
natives of India to absorb Western ideas for themselves, the 
influence of the English rather retarded than hastened the 
mental development of the race, he says: “There are several 
departments of thought in which a slow modification of primitive 
notions and consequent alteration of practice may be seen to 
have been proceeding before we entered the country; but 
the signs of such a change are exceptionally clear in 
jurisprudence, so far, that is to say, as Hindu Jurisprudence 
has been codified. Hindu Law is theoretically contained in 
Manu, but it is practically collected from the writings of the 
jurists who have commented on him and one another. I need 
scarcely say that the mode of developing law, which consists 
in the successive comments of jurisconsult upon jurisconsult, bas 
played a very important part in legal history. The middle and 
later Roman law owes to it much more than to the imperial con- 
stitutions ; a great part of the Canon law has been created by 
it; and though it has been a good deal checked of late years 
by the increased activity of formal legislatures, it is still the 
principal agency in extending and modifying the law of conti- 
nental countries. It is worth observing that it is on the whole a 
liberalising process. Even so obstinate a subject-matter as 
Hindu law was visibly changed by it for the better. No doubt, 
the dominant object of each successive Hindu commentator Li 
1 Collector of Madura vs. Mootoo Ramlinga, 12 M.I.A., 397 (435—436). vist 7i 
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to continue each rule of civil law so as to make it appear that 
there is some sacerdotal reason for it, but subject to this con- 
trolling aim, each of them leaves in the law, after he has 
explained it, a stronger dose of common sense, and a larger 
element of equity and reasonableness than he found in it as it 
came from the hands of his predecessors.” 

“Why is it,” asks Sir Henry Maine, “that the English 
mode of developing law by decided cases tends less to improve 
and liberalise it than the interpretation of written law by suc- 
cessive commentators? Of the fact there seems no question. 
Even where the original written Jaw is historically as near to 
us as are the French Codes, its development by text-writers is 
on the whole more rapid than that of English law by decided 
cases. The absence of any distinct check on the commentator 
and the natural limitations on the precision of language are 
among the causes of the liberty he enjoys; so also is the power 
which he exercises of dealing continuously with a whole branch 
of law; and so too are the facilities for taking his own course 
afforded him by inconsistencies between the dicta of his 
predecessors—inconsistencies which are so glaring in the case 
of the Hindu lawyers, that they were long ago distributed into 
separate schools of juridical doctrine.” 

These long extracts, which I have given, will convey to 

i you a fair idea of the opinion entertained by 

Commentaries and Ste Tra 
digests. practically British jurists on the course of development of 
Bie aont rules ee Hindu law. It is quite true that commentaries 
law: and digests are now considered to be the great 
source from which the rules of law are practically derived. 
Manu and Yajnavalkya are cast into the shade, and Vijnanes- 
vara and Jimutavahana have come ta the front. But the 
primary sources of Hindu Law are still held in great esteem, 
and the authority of the mediwval legislators is unquestionable. 
The commentators simply profess to expound their meaning, 
1 Maine’s Village Communities, p. 50. 
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and reconcile the contradictory texts on any given subject, It 
would seem from the remarks of Sir Henry Maine, as well as of 
the Privy Council, as if the commentaries and 
English Lawyers’ ae xd 
estimate of what the digests referred to by them were the 
these are. ~ - A J 
products of arbitrary authority ; as if the com- 
mentators and the text-writers had created the present law of the 
country within seven walls in the seclusion of their own cham- 
bers. It would seem as if the Hindu law of the present day were 
the creature of the Brahmanic brain evolved from its inner con- 
sciousness rather than from the condition of society then existing. 
It is the prevailing opinion of British jurists that the main 
distinction between most of the schools is 


Distinction bet- 
ween the various pather a preference shown by each respectively 


schools of law partly N | j 4 
due to preference for some particular work as their authority of 
for particular works, è 
law, than any real or important difference of 
doctrine. This statement is only partly true. Preference is 
certainly shown in the different schools for some particular 
work whose authority overrides the authority of other standard 
works. But the statement that the law of a particular school is 
only to be found in the works which exclusively belong to it is 
Erroneous) view far: from correct. In the first place, it 1s 
that the law of each = difficult to lay down categorically that these 


school is only to be AUR 5 
found in the works works and no other are held as authorities in a 


ing toit ae particular school. We know of no work which 
is the exclusive property of any school whatever. The Mitak- 
shara, as the Privy Council justly say, is of very high authority 
even in Bengal, where the Dayabhaga, it is thought, holds 
supremé sway. The real points of difference, as regards the 
peculiar doctrines of each school, are so few that scholars have 
been led to suppose that the division of Hindu law into different 

Ju’ tha HO schools is purely a myth, and that no such 


Hindu law into l the 
sclinols.s-ttnythoba division is ever recognised by Hindu 


invention ? lawyers.” Pee eae . ; P p5 y 


1 Morley’s Digest, Intro. | aga ee 
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These scholars have fallen into an error of an opposite 
kind, and their view of the province of Hindu law is as 
erroneous as that of those who maintain that each school 
of law must stand by itself, and is quite independent of, 
and often antagonistic to, the other schools. Mr. Nelson 
observes that “the extraordinary doctrine of Schools of 
Mindu Law seems to have been invented by English lawyers 
in very early times, unhesitatingly accepted by Sir Thomas 
Strange, and received from him without question, and judicially 
recognised, by the Madras High Court”. We are not surprised 
at Mr. Nelson making such an extraordinary statement. Those 
to whom the original treatises of Hindu law are not accessible, 
and who derive their knowledge of the subject from a few 
imperfect translations, are liable to misconceptions regarding 
the province of Hindu law, and its natural divisions. Any one 
who is ambitious to speak with authority on Hindu law must 
take the trouble to qualify himself for doing so. The chief 
qualification for this task without which all others are useless, 
is a knowledge of Sanskrit. However capable a man may be 
as a critic and reasoner, such power will avail him but little 
if he is ignorant of the language in which the laws were 
originally promulgated. He will be compelled to rely on others 
for the facts on which his theories are founded,and can thus never 
be regarded as an authority on any disputed question. Such, 
unfortunately, is the position of many of our would-be critics of 
Hindu law, and we are thus compelled to disregard their 
pretensions to exact knowledge of their subject. 

It is impossible to refrain from smiling when we hear them 

eles onas ask, s Has such a thing as Hindu Law at any 
tion answered inthe time existed in the world ? Or is it that Hindu 
JA law is a mere phantom of the brain, imagihed 
by Sanskritists without law and lawyers without Sanskrit ? ” 
No wonder that they have been unable to bring themselves to., 


Pen le E Haid has at any time been known to the so- 
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Hindu population of India. They look at law, they tellus, 
from Austin’s point of view; and regard a body of law as an 
aggregate of commands from political superiors to their inferiors. 
The masterly analysis by Austin of the ideas which underlie the 
conception of law is not at fault; these would-be critics, who 
carp at the time-honoured Hindu lawyers, deal in things of which 
they are entirely ignorant. According to Austin, it is the body — 
of commands issued by the rulers of a political society to its 
members, which lawyers call by the name ‘law.’ It is only 
necessary to modify this conception of the term to adapt it to 
Hindu law. We hear our critics exclaim, “ Manu cannot be 
supposed to have set laws to India; and if Manu did not set 
laws to India, who else can be supposed to have done this?” 
“Tf Hindu law,” according to them, “ ever existed, which is 
very difficult to believe, it is almost impossible,” it seems to 
them, “ to believe that schools of Hindu law have been establish- 
ed and have flourished.” If Hindu law is a mere phantom of 
the brain, it stands to reason that the schools of Hindu Law ean 
have no logical existence. The reasoning certainly is faultless ! 
How can a thing, which depends upon another for its existence, 
manifest itself when the substratum itself is a metaphysical | 
nonentity ? We give credit to our critics for consummate skill kii XI 
metaphysical wrangling ; but what should we say of the pa mis a BANG 
upon which they found their conclusions ? The anak ae 
and, therefore, by the syllogistic canons of mie ust 
not say of Gautama, the conclusion is erroneou: 
ate Hindu 1 +i duda aa Bem ank. 
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India, were binding upon the members of those societies. These 
groups of men exercised the powers of political societies and 
religious fraternities. Sovereign powers were vested in them, 
and the laws promulgated under their authority, governed all 
the members of the associations. Nay more. Gautama and 
Apastamba and Baudhayana are said to have been the original 
founders of the fraternities, and were presidents of the small 
republics, whose word was law to those who paid homage, and 
owed fealty to the president of the political association, who was 
virtually the sovereign of the political society. 
This was the origin of the original schools of law, upon the 

Elphinstone quot- YemMains of which tlie present schools are found- 
saa por’. ed. Mr. Elphinstone, deriving his information 
from inscriptions and other original records, in speaking of the 
government enjoyed by Kerala, or Calicut, in ancient times, 
says: ‘‘ However the population may have been introduced, all 
accounts agree that Kerala was, from the first, possessed by 
Brahmins, who divided it into sixty-four districts, and govern- 
ed it by means of a general assembly of their caste, renting the 
lands to men of inferior classes. The executive government 
was held by a Brahmin elected every three years, and assisted 
by a council of four of the same tribe.” * Now can it be denied 
that this “ council of four” possessed sovereign powers, and the 
law framed by them was not “the law of the lawyers”? And 
what were the laws which were administered by this “ council”. 
These were the Codes of Manu and Yajnavalkya, against whom 
our learned critics have directed their scathing sarcasms. 
Ah AAnütting that India in ancient times was divided into a 
large number of small principalities, it would 
law” as it be a fair question to ask by what laws were 
lities in those principalities governed? The answer is, 

that these were laws which Gautama and 
a, ‘Manu and Yajnavalkya had framed. Local usages 
2’ i History. of India, pi 240, Fifth Edition.” Agi CERET 
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may have modified those laws to suit the circumstances of the 
districts in which they were administered. But when the 
sovereign of the district gave his sanction, or rather adopted 
es, how can it be denied that the law thus 
administered was not “the law of the lawyers, the command of 


the ancient cod 


the sovereign 127p 
If we remember then that Hindu law was originally pro- 


>» 


mulgated by the ‘spiritual brotherhoods,” adopted by political 
associations, and administered by real live sovereigns, it would 
be great fool-hardiness to maintain that Hindu law was “a 
phantom of the brain,” and ought to be relegated to the regions 
of Limbo— £ 


A limbo large and broad, since called 
The paradise of fools. 


This much about the entity of Hindu law. Now what 
RE AE should we say about the schools of law, the ex- 
EUS TANIR istence of which is also doubted ? Had not the 
schools of Hindu authority of Dr. Burnell, a ripe Sanskrit scholar, 
ER oe eae and a professed lawyer, been invoked, we would 
not have taken the least trouble to disabuse the minds of 
men, who are determined to persist in error. We wonder how 
Dr. Burnell could lend himself to such a preposterous statement. 
Is it possible that the learned Doctor did not consult the original 
authorities, which were certainly accessible to him ? How could 
he misunderstand the clear and explicit language of “the > 
original texts and digests” ? The learned Doctor says, “another 
principle deduced by English lawyers is the doctrine of Schools 
of Hindu Law. This is unnecessary and foreign to the original 
texts and digests”. With all due deference to the vast erudition 
of the Doctor, we would submit that the statement is erroneous 
and misleading. He” must have made the statement quoted te 
above off the books. We would refer him to the Mitakshara, ir 
which Vijnanesvara cites, and refutes the opinions of ie 1e 
' Burnell’s Varadaraja, Pref. - , isk Steele ctl wee 
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Northern” and “the Southern Schools”.' Vijnanesvara him- 
self was one of the most prominent advocates, if not the founder, 
of the Central School. Now the Northern school must have 
been the Mithila school, and the Southern school was the 
Dravira school. We find no mention of the Gauriya and the 
Maharashtra schools, it is true; but the absence of any 
allusion to them does not vitiate our argument. The Bengal 
and the Maharashtra schools were of later growth. ‘The 
Maharashtra school is simply an offshoot of the Mitakshara 
school, and ought not to be at present taken into consideration. 
But that this school also has an independent existence, cannot 
for a moment be doubted. We are speaking now of the four 
original schools. 

We will refer to two more authorities in support of our 
position, and we have done. Vachaspati Misra, the author of 
Vivada Chintamani, speaks of “the Legislators of Mithila, and 
those of other provinces”.’ Vivada Chintamani is a work of 
great authority in the Mithila school; and when we find that a 
clear distinction is made in it between the lawyers of this and 
“others,” we must accept it as a fact that at the time of 
Vachaspati Misra at least Hindu lawyers were distributed into 
different schools. We would also draw the attention of those 
who would deny the existence of separate schools of Hindu law 
to that chapter of Nirnaya Sindhu—a treatise well known, and 

- of high repute, and universally followed in almost all the 
‘schools—in which Kamalakara discusses the nature of Sapinda 
relationship, the great bone of contention among the legislators 
ip; ging las There we find the different schools mentioned in 

ist: erms by Kamalakara. There also we find fiwe great 

“Hindu lawyers clearly indicated—Vijnanesvara, 

h ta ai _ others belong: to one class of lawyers ; 
belong to another class; the Maithilas belong | 
fi! po as. SP Ment enang an ki V ak Ba ne ki 
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to the third class; Apararka, Medhatithi, Madhava and others 
belong to the fourth class; and the Maharashtra school comes 
in probably as the fifth We will not multiply our authorities. 
Suffice it to say that the argument of those—who hold that the 
distribution of Hindu lawyers into different schools is “ un- 
necessary ” and foreign to the original texts and digests—is 
refuted by the “ texts ” and digests themselves. We would con- 
elude by referring to the observations of Dr. Jolly. He says: 
“ The notion of Indian Schools of Law has been objected to on 
general grounds, but these objections have been so well refuted 
by former Tagore Law Professors (thereby meaning Dr. G. D. 
Banerjee and the author of these Lectures) that I have nothing 
to add to their arguments.” 
I have been often asked whether there is any word in 
re ana original Sanskrit which expresses the same 
“school” has its sense as the term “ School ” does in English ? 
a Wasan i sA we any marked difference existed, and was 
ais recognised among the Hindu lawyers, as re- 
gards the peculiar doctrines entertained by them, surely, we are 
told, there should be a term in Sanskrit which should mark this 
distinction. Our answer is, that there is a word in Sanskrit 
which is often used in the same sense in which the word 
“School” is employed. The word we refer to is “ Sampra- 
daya”. A received doctrine * was originally called “ Sampradaya,’ 
“and hence the class of men oe 
_ peculiar doctrines were desig ta nam 
‘The term is pê ajakan to religious: associat ut is indis 
perakan nagd": Kagan nja a S 
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classified as ‘* Maithilas,’’ “Gauras,’”’ “< Dakshinatyas,” etc. ; or 
in other words, as the legislators of Mithila, of Gaura or Bengal, 
of the South, and soon. The word school expresses nothing more 
than an “assemblage of teachers and scholars who hold a common 
doctrine, or accept the same teachings”. The term Muithilas, 
or Gauras, gives the same sense 





the classes of men who hold 
the doctrines, and accept the teachings, of some common pro- 
fessors and legislators, be they of Mithila or Bengal ; and who are 
thus formed into a community separate from similar fraternities. 

It will thus be seen that Hindu Law is not a nonentity, and 
the schools of Hindu law are nota myth. They 


Resemblance bet- . 
ween the laws of are not impalpable essences, but can be seen 


eee oolg, and felt and touched in every direction we move. 

We hear also people say, though “ you divide the Hindu 
lawyers into different schools, yet each school has its own law, 
and this law does not bear the least resemblance to that of 
the other schools.” We know that there are people who hold 
thi opinion, and who could not be led to believe that the 
general principles of Hindu law are common to all the schools. 
If the Mitakshara, for instance, is silent on any point which 
can be made clear by referring it to some general prin- 
ciple of Hindu law, they could not be persuaded to look 
for the elucidation of that obscure point in the standard 
works of other schools. Mitakshara, according to them, 
must stand“ or fall on its own merits, and no borrowed 
light must be allowed to penetrate the darkness which envelops 
some parts of the great treatise of Vijnanesvara. The author of 
the Mitakshara, in writing his abridgment, could never have 
dreamt, that his summary would ever remain isolated from 
other standard works. Had he known this, he would never 
have written an Abridgment of Visvarupa, and called it 
‘Mitakshara, or a Brief Summary; but would have written a 
voluminous treatise, and called it Vistritakshara, or a lugubrious 


piapia of the Code of Yājnavalkya. 
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The primary sources of Hindu Law being common to all 
Sri ne ci, the schools, we have a right to expect that the 
baseduponthesame general principles of Hindu law are also common 
general principles. ire: 
to all the schools. These principles grew out 
of data furnished by social phenomena existing for upwards 
of two thousand years. The phenomena were subjected to a 
searching analysis by the medizeval sages, and yielded results 
which experience has shown to be true and invariable. Local 
circumstances, and the progressive changes of society, have in 
some cases modified the rules of conduct framed by the medizval 
legislators, it is true, but the groundwork remains the same, 
and the subsequent alterations and additions serve only to bring 
into greater relief the original principles, which were ERRED 
fixed by the great founders of Hindu Law. (The authors of the 
accepted commentaries and digests have simply adapted these 
principles to the circumstances by which they were surrounded, 
and fashioned them according to the peculiar conditions of 
society with which they had to deal.) The whole Hindu com- 
munity would have indignantly refused adherence to the 
principles enunciated by the authors of Mitakshara or Daya- 
bhaga, Chandrika or Chintamani, if they had framed any law, 
which was not sanctioned by the authority of the great legisla- 
tors of ancient India, the founders of Hindu society. They 
would have scouted the idea of an entirely new system of 
jurisprudence, which neither the Vedic rishis, nor. the-medizyal 
sages had hallowed by their names. 

The authors of the digests were well aware of this fact. 
Whatever principles were established by them 
were shown to have proceeded either directly 
from the ancient texts, or were reasoned out of them. madyang 
ing civilisation diœ in some instances reject - -the arch 
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these laws could not be enforced, because in this degenerate 
age men did not possess the strength and the power of 
the ancients, and the laws and usages which were applicable to 
giants were not suited to pigmies. A door was thus left open 
for subsequent changes in the positive law, it is true, but the 
original principles of Hindu Law were maintained in all their 
integrity. The attempt sometimes failed, but whenever a diver- 
gence from them was necessitated by established local usages, 
the new rule of conduct was presented in such a form that it 
was difficult to distinguish the new law from the laws of the 
ancients. 
What then we contend for is, that Hindu law must be 
Pe overex taken as d whole, and must not be thought to 
of Hindulaw—tobe be different in different schools. The com- 
oT AAIE mentators and the authors of the digests never 
ignored the existence of the standard works of the different 
schools, and whenever any general principle of Hindu Law was 
under discussion, they quoted the authority of the founders and 
followers of the other schools, either in support of their views, or 
cited texts from them to give them a formal refutation. The 
founders and the advocates of the different schools were the 
subjects of a common republic, and though they belonged to 
different cantons and districts, and embodied the local usages of 
each district in their codes, they never for a moment dreamt of 
establishing new systems of jurisprudence, but aimed at eluci- 
dating the general principles which governed Hindu law in all 
its branches. The authors of the commentaries and digests 
borrowed from each other, discussed, sometimes as friends and 
sometimes as opponents, the interpretation which each put upon 
the ancient texts, and thus by continual intellectual friction 
brought out sparks of fire which destroyed’error and discovered 
pak: Read ny of the TENE you = and you will find pka 
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and oftener attempt to assimilate them with those which prevail 

in his own school. 
There cannot then be a greater mistake than to suppose 
that the doctrines of the Bengal or Benares 


Relation between 


the approved trea. SChool must be gathered from the professed 
tises of l-w of differ- 


SAE Rahal advocates of those schools alone, and must on no 


account be judged by the light which may be 

thrown upon them by the standard works of other schools. 
As regards the local differences, the peculiar usages of each 
school, the prevailing authorities of each should certainly be 
respected, and accepted as the primary sources from which 
these differences should be known and judged on their own 
merits. But whenever any general principle of Hindu Lawis 
under consideration, any light which may be thrown upon the 
vexed point should be gratefully received, and carefully ana- 
lysed, before it is excluded from the field of discussion. It is this 
mistake, this misapprehension on the part of those who are 
entrusted with the administration of Hindu Law, which has led 
to the perpetuation of error, and exposed the works of master 
minds, such as the Mitakshara and the Dayabhaga, to the 
oft-repeated charge of inconsistency, vagueness, and obscurity. 
The Mitakshara and the Dayabhaga are not vague and obscure, 
but the principles of interpretation applied to them are defective. 
ce ' So long as men persist in their contracted views, 

How it is possible Beane 

tidie inte the dune and. do not adopt broad and catholic principles 
of interpretation, Hindu Law will remain a 

sealed book to you, and the key of the innumerable treasures it 
contains will be withheld from you. Jn other branches of 
Indian Jaw, you do not-for a moment hesitate to apply principles 


of interpretation which have been found by experience to be | 


right and unerring,then why this reluctance to apply the same 
principles to a subject which, more than any other, requires — 


scientific oe a critical acumen in their treatment ? P ee ple E 
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loudly complain that they are “ confounded by the perpetual 
conflict of discordant opinions and jarring deductions”. The 
masterly works of the founders and the expounders of Hindu 
Law clearly and unmistakably lay down principles which are 
the basis of the law, and the train of reasoning by which they 
maintain their argument is faultless to a degree. But it is 
forgotten that the Hindu Law is like a complicated piece of 
machinery, the relation of the different parts of which can 
never be understood, unless it be taken as a whole and the 
general design be perfectly comprehended. Then the different 
parts will be seen to be thoroughly fitted to each other, and 
admirably performing the action which was assigned by the 
designer separately to each. Then the observer will not be lost 
in a bewildering maze of valves, screws, eccentrics, and other 
minutiz, but will be filled with rational admiration at the 
manifestations of the towering genius of the great designer. The 
general design of Hindu Law has not yet been thoroughly 
comprehended, and there is no chance of its being so compre- 
hended, unless all its sources are accessible to the jurists of the 
day. ‘They are all locked up in dark caverns, the cabalistic 
mantras for opening the gates of which are known only to the 
initiated few. A thorough knowledge of Sanskrit, combined 
with an extensive knowledge of modern jurisprudence, is the 
charm by which alone the doors of the dark recesses containing 
untold treasures which the wisdom and the industry of countless 
generations have amassed within them—will fly open. He who 
does not possess this knowledge, to him the spell loses its power ; 
and he who would hope to conjure with it would find himself 
as much mistaken as Cassim, who in the Arabian N ights 
stood erying “open wheat,” “ open barley,” to the door of the 
robbers” dungeon which obeyed no sound, “but “ open Sesame” 

— Th oy which Bessie Pe ge of a student of cee 
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of development, similar to the law of other nations, and that its 
growth has not yet been arrested. ( The “ conflicting doctrines ” 


” which are complained of, can all 


and “the jarring elements, 
be explained away by the fact that they were not the products 
of the same age, but came into existence in different ages, to 
suit different conditions of society, in different provinces. ) 
Unless the erroneous belief that Hindu Law has been “ built in 
a day” be totally extinguished; unless the mistaken notion 
that the past history of Hindu Law is veiled in total obscurity, 
be wholly rooted out, Hindu Law, for a long time yet, will 
have to struggle against ignorance and misconception. Ignor- 
ant intermeddlers will declare it to be a nonentity, and 
industrious’ students who are sincerely desirous to learn the 
true nature of Hindu Law, will be staggered in their researches 
by the presumptuous assumptions of legal charlatans making 
unwarrantable pretensions. If the eminent jurists of the day, 
and the learned Judges of our Courts, would husband the 
meagre resources at their command, and compare and contrast 
the doctrines of the different schools, mark the differ- 
ences and divergences noticed in each school, and then 
subject them to a searching analysis by applying to them 
the recognised general principles of Hindu Law, much may be 
done to clear up the dark passages which have puzzled and 
confounded both the Judges and the Counsel of British Courts 
of Law. It should be the object of the jurists of the day to 
point out the landmarks in the history of Hindu Law, and 
to clearly indicate the different stages of its development. We 
know that the stereotyped complaint of the total absence of 
historical materials will be made, and Hindu Law willbe thrown 
into the lumber-room, where it has lain so long, and where it is 
destined to remain Tor a long time yet. Those who complain | aL 
about the absence of “historical materials” ought to conside 
that a literature, which abounds in the richest materials in ¢ 
conceivable branches of knowledge, cannot fail to furnish 
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with facts, from which, by a process of scientific analysis and 
generalisation, a satisfactory history of Hindu Law could be 
written. The task is worth attempting, and he who would 
satisfactorily perform this great task would lay the students of 
Hindu Law ander lasting obligations. ' 
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LECTURE. VIL 
MODERN TEXT-WRITERS 


Comparative ages of the approved commentators and digest makers. Madhavacharya— 
Born early in the fourteenth certury—Vijnanesvara— His own account of himself— 
Facts deducible therefrom—His native place Kalyana, capital of the Chalukyas in the 
Deccan—Chalukyas—Mitakshara written towards the close of the eleventh century— 
Corroboration by modern researches—Elliot’s examination of the inscriptions of the 
Chalukya kings—In keeping with Bilhana’s account —The two Vikramas—Mitakshara 
written during the reign of Vikrama II—Conclusively proved by the mention of 
Dharesvara’s name in it— Three other Vikramas mentioned in the inscriptions— None 
of whom can be identified with Vijnanesvara’s prince of the same name— 
Arguments in support of this view—Apararka—Account given by himself—A member 
of the Silahara tribe —The Silaharas—Ramitied into two families—Their relation with 
the Chalukyas—Omission of the name of each from others work accounted for-- 
Internal evidence as to Apararka’s posteriority—Positive proof—His work published 
in the first half of the twelfth century—Devananda Bhatta, author of Smriti Chandrika 
—Opinion that he flourished during the existence of Vidyanagara dominion controverted 
—His date the middle of the twelfth century—Risvesvara Bhatta—His work Parijata 
composed towards the close of the twelfth century—Colebrooke’s erroneous computa- 
tion of date—Lakshmidhara, author of Kalpataru—Pratab Rudra, author of Saraswati 
Vilasa—Chandesvara, author of Vivada Ratnakara, contemporary of Pratapa Rudra— 
Flourished at the beginning of the fourteenth century—Facts in proof cited—Lakshmi 
Devi—Composed her work Vivada Chandra towards the close of the fourteenth century 
—Vachaspati Misra—Wrote Vivada Chintamani about the beginning of the fifteenth 
century—Jimutavahana, author of Dayabhaga—His age assigned to the beginning of the 
fifteenth century—Raghunandana ; beginning of the sixteenth century—Mitra Misra, 
about the end of the sixteenth century—Nanda Pandita, author of the Dattaka Mimansa, 
A.C. 1633— Balam Bhatta, middle of the seventeenth century—Kamalakara, author of 
Nirnaya Sindhu, A.C. 1612— Nilakantha, author of Vyavahara Mayukha, seventeenth 
century—Srikrishna Tarkalankaru, early period of the eighteenth century —Summary. 


We will now attempt to ascertain the comparative ages of 
some of the eminent text-writers whose works 

of the mwas have been justly called the foundation of modern 

commentators and Hindu law. Pa | 


digest makers. 
vA | -© We will begin with MAD “one of ee i 
greatest Hindu scholars and ame bhai graci 
TA 


the mediæval literature os aa He 


Madhavācharya. 6 
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for his numerous and important works relating to the vedic, 
philosophical, legal, and grammatical writings of the ancient 
Hindus, and also for his political connection with the history of 
some of the renowned kings of Vijayanagara in the Deccan ” 
The date of Madhava has been fixed beyond the possibility of a 
doubt. He is the author of a commentary on Parasara’s code 
of law. This treatise, especially the Chapter on Inheritance, is 
reckoned as one of the standard authorities in the Benares, 
Dravira, and Maharashtra Schools of Law, and is also held in 
high respect in the Bengal and Mithila Schools. In the 
Southern or Dravira school, the Smriti Chandrika and the 
Madhaviya are the special authorities next to the Mitakshara.’ 
The date of Madhava will help us to find the comparative ages 
of the modern text-writers. 

Madhava thus gives us a glimpse of his personal history in 
the Introduction to his Commentary : 

“As Angira was of Indra, Sumati of Nala, and Medhatithi 
of Sochya, so Madhava is the spiritual guide and the political 
minister of king Bukka. Sukirti is the name of his mother, 
and Mayana of his father. The learned Sayana and Bhoganatha 
are his brothers. (Some have erroneously supposed Madhava 
and Sayana as one and the same person—whereas they were 
really brothers.) His family is descended from the stock of 
Bharadwaja, follows one of the Sakhas of Yajur-Veda, And has 
adopted the Sutras of Baudhayana.” 

Madhava then was the prime minister of king Bukka. The 
king Bukka referred to here was the third king of NAAT AS 
nagara, whose reign commenced about 1361. 

The kingdom of Vijayanagara was founded oe the 
disorders produced by the misgovernment of Mahomed Togh- 

lakh. _Ferishta thus alludes to the fact: “This year (1344), 
| h pa eae ‘the son of Rudra Deva, who lived near 
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Warangol, went privately to Ballala Dev, Raja of the Carnatic, 
and told him that he had heard that the Muhammadans, who 
were now very numerous in the Deccan, had formed the design 
of extirpating all the Hindus, and that it was, therefore, 
advisable to combine against them. Ballala Dev convened a 
meeting of his kinsmen, and resolved, first, to secure the forts of 
his own country, and then to remove his seat of government to 
the mountains. Krishna Nayaka promised on his part also, that 
when their plans were ripe for execution, to raise all the Hindus 
of Warangol and Tailangana, and put himself at their head. 

“ Ballala Dev, accordingly, built a strong city upon the 
frontiers of his dominions, and called it after his son Bijaya, to 
which the word nagara, or city, was added, so that it is now 
known by the name of Bijayanagara. He then raised an army, 
and put part of it under the command of Krishna Nayaka, who 
reduced Warangol, and compelled Imad-ul-Mulk, the governor, 
to retreat to Dowlatabad. Ballala Dev and Krishna Nayaka 
united to their forces the troops of the Rajas of Maabir and 
Dwara-Sumudra, who were formerly tributaries of the govern- 
ment of the Carnatic. The confederate Hindus seized the country 
occupied by the Muhammadans in the Deccan and expelled them, 
so that within a few months, Mahomed Toghlakh had no 
possessions in that quarter except Dowlatabad.’”! 

The account given by Ferishta of the founding of Vijaya- 
nagara was evidently gathered from the traditions which were 
current in his time. He was mistaken when he affirmed that 
the city of Vijayanagara was founded by Ballala Dev. It was 
founded by the two brothers Harihara and Bukkaraja.* 

We learn the genealogy of king Bukka from an inscrip- 


‘tion, containing a land-grant by his grandson, ” dated 1387 


Salivahana era, corresponding to 1 a.c. 1395. Bass 
f ) N, 
* Brigg’s Ferishta, Vol. i p. 427.. sat ef peteta eli pes 
2 Colebrooke’s Miscellaneous Essays, Yol, LI} P: 229, i OR? 
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“King Sangama had five sons, Harihara, Kampa, 
Bukkaraja, who was sovereign of the earth, Marapa, and 
Mudgapa. 

“Among these five graceful princes, the most celebrated 
was Bukka, sovereign of the earth, conspicuous for valour as 
Arjuna among the Pandavas. 

“When his army, in warlike aray, performed evolutions on 
the frontier of his dominions, the Turushkas felt their mouths 
parched, the Kankanas terrified, apprehended impending death, 
the Andhras fled in consternation to the caverns, the Gurjaras 
trembled, the Kambojas lost their firmness, and the Kalingas 
were quickly discomfited. 

“By that victorious king was Vidyanagari (another name 
for Vijayanagara) made a permanent metropolis; a fortunate 
city, which is adapted to promote universal conquest.” 

The names of Harihara, Bukka, and Kampa, as well as ~~ 
that of their father, occur in the writings of Madhava and 
Sayana. As regards the identification of Madhaya, therefore, 
and of his patrons, there is not the shadow of a doubt. 

oe The result of the enquiry into the history of Madhava may 
TAN be stated as follows : 
fess ‘The. State of Vijayanagara is very generally admitted to 
| Tre arisen on the subversion of the Hindu governments of the ^ 
Mig? Kakateya, and Ballala Rajas by the incursions of the Muham- 
i AAPOR, in the beginning of the fourteenth century, and the 
ditions | SPBTCP Asi to the individuals to whom its foundation is 
ribed, AA, Harihara, K Bukkaraja, and the celebrated. scholar __ 
dhawa, entitled | Vidyaranya, or the forest of learning. The 
ai commonly given for the foundation of Vijayanagara, i 
S aa eset es mungakha s 1258 Šal., ARETY; 
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The birthplace of Madhava is said to have been Pampa, a 
village situated on the bank of the river Tungabhadra. All the 
accounts of his life agree as to his having been the prime 
minister of Sangama and of his sons Harihara and Bukka. 
Madhava died at the ripe age of ninety. The date of his birth 

Born early inthe COincides with the beginning of the fourteenth 
soorten poania cen bun yar 

It is clear then that Madhava’s commentary on Parasara’s 
code was written between 1361—1375. 

Quotations are found in Madhava’s work from Vijnanes- 
vara’s Mitakshara and Devananda Bhatta’s Smriti Chandrika. 

Let us now try to gather all the information we can about 

Vijnanesvara. the life and writings of Vijnanesvara, who 
may be justly termed the founder of modern Hindu law. 
To quote the words of the Privy Council,’ “it (the Mitakshara) 
is universally accepted by all the schools, except that of 
Bengal as of the highest authority and which in Bengal is 
received also as of high authority yielding only to the Dayabhaga 
in those points where they differ ”. 

The great commentator thus speaks of himself in his 

His own account Celebrated work, “the best known and most 
La ajan important work in the whole department of 
Hindu Law”: 

“The code of law which has been promulgated by Yajna- 
valkya, and expounded by Visvarupa in language hard and 
turgid, is abridged by me in a simple and concise style, after 
repeatedly considering each text of my author.’ 

“I am the son of Padmanabha Bhatta of the stock of 
Bharadwaja. I am a religious mendicant, and giving up all 
interest in worldly pursuits, I have entirely devoted myself to 
the worship of God (parama hansa). I am a disciple of one 
Seba. Wilsons Mackenzie Collection, Vol. J, Intro., p. 12; Goldstiicker’s Literary Reinaind, | 
es cea of Madura vs. Mootoo Ramlinga, 12 M.I.A., 397 (435). 
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(Visvarupa) who well deserves the title of uttama, or excellent. 
This commentary on Yajnavalkya’s code is my work. No 
other learned author attempted, before Visvarupa, to explain 
the texts of Yajnavalkya. I have tried to explain the meaning 
of my author in simple and concise language ; and my commen- 
tary, it is hoped, will afford matter for reflection to the 
thoughtful.’ 

“My object has been to explain as concisely as possible the 
texts of Yajnavalkya, but, in doing so, [ have not, to the best 
of my knowledge, omitted the explanation of a single word or 
letter, nay even of a single dot, of the text. But it is not 
improbable that I have sometimes misconceived the true. inten- 
tion of the great sage. If the learned should meet with any 
such error, I bee them to correct it, remembering that all 
writers are liable to error.” 

“There neither is, nor has been, nor will be, a city like 
Kalyana on the surface of the earth, and in no quarter of the 
globe has a sovereign been seen or heard of as powerful as 
Bikramarka, who is lord over this city. Pandita Vijnanesvara 
will not lose by comparison with other learned men. May 
Vijnanesvara, his sovereign, and his native city live through 
the countless ages of eternity. 

“Long life to king Vikrama, whose urbanity of manners, 
generosity and magnanimity of character, devotion to Vishnu, 
valour in the field, and mastery over all branches of knowledge, 
are well known to the world, and have often excited the 
admiration of the good and the great. 

4 “May the king—whose kingdom extends southwards to 
‘that immortal bridge, which declares the eternal glory of the 
or oroament of ae S race; which — is _ bounded on the 
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agitated by the violent motion of animals of fabulous size—govern 
this earth as long as the sun and the moon irradiate the sky ; 
and may he ever plant his foot upon the heads of humble and 
submissive chieftains, the enemies of his race.” ` 

I have given you the substance of Vijnanesvara’s own 

words. We derive three historical facts from 

An AK eee eo oe a jins ACCOUNT Vijnanesvara was a native of 

Kalyana, and flourished during the reign of 

Vikramarka, or Vikramaditya, who was a worshipper of Vishnu. 

Now Kalyana was the capital of the Chalukyas, in the 

Deccan. The city still exists under the same 

alpen epee Ee name, about a 100 miles to the west and a 

the Chalakyas, m little to the north of Hyderabad.” The city is 

of ancient origin, but the Chalukyas made its 

name famous in medizval India. We find it mentioned in 

stories and in songs. The kings of Kalyana took a pride in 

embellishing it with lofty palaces and splendid reservoirs of 

water. The ruins of the palaces still attest their former 

magnificehce, and the enormous tanks and other works of the 
Kalyana princes still excite the admiration of travellers.’ 

But who were the seprinces ? They belonged to the Cha- 
lukya dynasty. The Chalukyas belonged to 
the great tribe that, under the general name of 
Rajputs, exercised dominion over the whole of Northern and 
Central India. The Chalukyas of Kalyana can be traced with 
certainty by inscriptions from the end of the tenth to the end 
of the twelfth century. 

But before we come: to the inscriptions, let us see what 
Bilhana, the Ponte an of the Chalukya pas says of nage 
in his work: . 


Chalukyas. 


» TII. Conclusion. a 


2 Elliot. Madras Tour. Lit. Sc., Jan., 1858 
3 Bikrama Charita, II, 1—1l0. j J. 
* Royal Asiatic Society's Journal, IV. Wr Zeck s 
5 Bihler’s Vikrama Charita. Ga a eee Aa: 
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“One day Brahma was engaged in his morning devotions, 
when Indra presented himself before him, and represented to 
him the godlessness of the kings of the earth. Moved by the 
earnest entreaties of Indra, Brahma fixed his looks upon a 
vessel (chuluka) containing water intended for devotional ablu- 
tions. Immediately there arose from it a mighty warrior 
armed capapie, who, at the behest of Brahma, extirpated the 
tyrannous sovereigns of the earth, and made his name a terror 
to the godless. There sprung from him a noble family, dis- 
tinguished by the honoured names of Harita and Manayya, who 
fixed their seat at Ajodhya. The desire of conquest brought 
them to the south, where betel palms waved their branches. 
The war-songs, celebrating the victorious exploits of this race 
of kings, were playfully written by the tusks of noble elephants 
on the shore of the southern sea, which had long witnessed the 
secret counsels of the Chola chiefs. 

“In course of time Sri Tailapa, whose high spirit and un- 
equalled valour won the admiration even of his enemies, added 
fresh lustre to his family by his great achievements. He rooted 
out the Rashtrakutas, the thorns of the earth, and the good 
genius of the Chalukya race came back to him with pleasure. 

“Then Satyasraya, the ornament of the Chalukya race, 
wielded the sceptre of sovereignty. Some time after that the 
Chalukya throne was graced by Sri Jaya Sinha, whose war- 
elephants struck terror into the heart of his enemies. 

“From him came Ahava Malla, who was also known by 
the name of Trailokya Malla. He was a great warrior. In 
tales and in songs, in dramas and in epic poems, his praises were 
sung: by eminent poets. He stormed Dhara, which declared 

3 Pig glory of the Pramaras of Malwa and forced king Bhoja to 
submit. — The holas of Kanchi felt ae power ; “and the chief 


ty of iye. was rebuilt = him, tad its splen- 
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“This king had two sons, Somesvara and Vikrama. The 
latter deposed the former, and reigned in peace, making all his 
enemies, the Cholas, the Pramaras, and others kiss his lotus feet- 
He was married to a daughter of the king of Karahata (a Silahara 
prince); a princess of the Chola family also became his queen.” 

ilhana, the poet laureate of Vikrama, has filled eighteen 
cantos of his work with a description of the achievements of 
Vikrama. With these we have no other concern than that 
Vikrama was a great patron of learning, and his reign marked 
an era in the Chalukya empire. The Chalukya raj was at the 
zenith of its power in his time, and it declined after his death. 

But we will not anticipate events, but patiently listen to 
the account of the Chalukyas given by modern historians who 
have derived their stores of information from inscriptions which 
have come to light. Before we do so, however, let us bear in 
mind the account given by Bilhana. He mentions the names of 
Tailapa, Satyasraya, Jaya Sinha, Ahava Malla, Somesvara and 
Vikrama, the last two being brothers. There must have been 
other kings both before and after Tailapa, who deserved 
separate notice. From the manner in which the achievements 
of Tailapa are described, it is quite clear that the prestige and 
the influence of the Chalukya family were destroyed by the 
Rashtrakutas, and their kingdom was conquered by them. 
Tailapa must have re-established the Chalukya sovereignty, and. 
a new line of kings governed the kingdom, eclipsing the fame 
of former sovereigns. 

In all this we are principally interested in the fact that, in 
the restored Chalukya dynasty, there was a king, whose name 
was Vikrama, and who was a mighty monarch, contemporary 
with the Pramara chiefs of Dhara. Vijnanesvara, the author 
of the Mitakshara, sa¥s, that his treatise was composed during 

Mitakehara writ. the reign of Vikrama, the king of Kalyana. 
tentowardsthe close Tn Bilhana’s account we find mention of that _ 


of the eleventh | 
century. — -~ king in whose court Bilhana was the chief ~ 
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poet, and in whose council Vijnanesvara was entrusted with 
legislative work. The father of Vikrama, says Bilhana, 
subjugated Dhara, the capital of Raja Bhoja, who reigned 
in Malwa, according to the unanimous testimony of eminent 
antiquarians such as Colebrooke Lassen, Hall, Bühler, Dr. 
. Rajendralala and others, in the middle of the eleventh 
century. Ancient inscriptions, and the casual notices we find 
of Bhoja, leave no doubt that this date is quite correct. If the 
father, then, of Vikrama flourished in the middle of the eleventh 
century, Vikrama, who was.the younger of two brothers, must 
have occupied the Chalukya throne of Kalyana, if we are to 
believe the account of Bilhana, during the latter half of the 
eleventh century. The Mitakshara was composed during this 
reign, and we cannot resist the conclusion that the work must 
have been written at the end of the eleventh century. 
This date is borne out by modern researches into the 
Corroboration by history of the Chalukyas of Kalyana. Thein- 
modern researches. scriptions and coins which have come to light, 
and which have been deciphered with great ability and skill, 
leave no doubt that Vikrama reigned in Kalyana in the latter 
end of the eleventh century. Let us see what the modern 
-antiquarians who have published a large number of their 
inscriptions say about the Chalukya kings : 
RA ssp ate to the arrival of the first Chalukya in the 
ee PET ETTE + Deccan, the Pallavas were the dominant race. 
tion ot the inscrip- In the reign of Trilochana Pallava, an invading 
3 P ii Bat the Cha army, headed by Jaya Sinha, surnamed Bijaya- 
ditya. of ‘the Chalukya kula, crossed the Ner- 
} but peng secure a permanent footing. Jaya Sinha 
Ao ha ve > lost his life in the attempt, for his queen, then 
yis i g describe d as flying after“ his death, and taking 
ha B cal hie nag ka in abae, 
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On attaining to man’s state, he renewed the contest with the 
Pallavas, in which he was finally successful, cementing his 
power by a marriage with a princess of that race, and trans- 
mitting the kingdom thus founded to his posterity. His son 
and successor was Palakeshi, and his son was Vijayaditya H. 
A copper sāsana, recording a grant made by Palakeshi, which 
bears date s.s. 411 or A.D. 489, is extant in the British 
Museum. The next king was Kirti Varma, who left two sons, 
the elder of whom, Satyasraya, succeeded him in the kingdom 
of Kuntaladesa, the capital of which was Kalyana, while the 
younger, Kubja Vishnu Vardhana, or Vishnu Vardhana the 
Little, established a new seat for himself in Telingana by the 
conquest of Venjipuram, the capital of the Vengidesam, which 
comprised the districts between the Godaveri and the Krishna 
below the Ghats. This event appears to have taken place 
about the end of the sixth or beginning of the seventh century. 
A powerful noble, named Vijjala, of the Kalabhurya race, had 
been appointed general of the Chalukya armies ; and the influence 
which he thereby obtained he turned against his sovereign, 
and expelled him from his throne. Inscriptions in his name 
occur from Saka 1079, which is styled the second of his reign.” 
The main features of Bilhana’s story are then exactly the 

In keeping with Same as those which are related in the inserip- 
Bilhana’s account. | tions referring to the Chalukya dynasty of 
Kalyana. By comparing the two accounts we are justified in 
drawing the conclusion that the Vikrama of Bilhana and the 
Vikrama of the inscriptions are identical, and that great reli- 
ance ought to be placed in the account given by the poet- 
historiographer of the Chalukya family of Kalyana. es 
We find from the inscriptions that, after restoration of the 

The two Vikra. Chalikya dynasty in S. 895, two princes of 
mee the same name of Vikrama occupied the throne | 
of Kalyana. Vikrama I, the great a of. pin KA 
1 Elliot. Jour., Royal Asiatic Society, Vol. IV. j a 7 ar 
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ascended the throne in or about a.c. 1008, and Vikrama II 
in 4.0. 1076. Now the question is, which of these was the 
Vikramarka of Vijnanesvara, during whose reign the Mitak- 
shara was composed? We have seen that Bilhana makes no 
mention of Vikrama I in his account. He was apparently, 
therefore, a prince of not much consequence, and it is not pro- 
bable that such an important work as the Mitakshara should 
Brie sory hs owt: have been composed under the auspices of a 
parinsa weak Government. Vikramaditya. I makes no 
figure in history. His existence is ignored 
altogether by the historiographer of his race, and it is not 
likely that the name of such a weak and imbecile sovereign 
should have been singled out and immortalised by Vijnanes- 
vara, the prince of legislators ; the more so as it is the ambition 
of every great writer to connect his work with the reign of a 
distinguished prince. 
The mention of Dharesvara, however, in the Mitakshara, 
practically decides the question. Dharesvara, 
AGE Rin as we have seen, was’ identical with Bhoja 
a Mad Deva of Dhara, who flourished in the middle 
of the eleventh century, and was contemporary 
with the father of Vikrama II. The age of Vikrama I was 
anterior to that of Bhoja, and Vijnanesvara, therefore, could 
not have written his work during the reign of Vikrama I, and 
the conclusion is irresistible that the Mitakshara was composed 
during the latter half of the eleventh century.’ 
In conclusion 1 should bring it to your notice, that, before 
i x the restoration of the Chalukya dynasty at the 
aunt ie: Nile end of the tenth century, the inscriptions men- 
in the inscriptions: = tion the names of three other Vikramadityas 
of the Kalyana dynasty; and Tailapa ‘himself is sometimes 
styled as Vikramaditya IV. | As regards Tailapa, it should 


ae be remarked that he was better .known by his WAN 
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name of Taila Bhupa, and as he was the prince ‘ who, 
valiant as Indra, conquered in battle, with ease, the kings 
of the Rashtrakuta race, and recovered from them the 
Chalukya kingdom, as Vishnu, in the shape of a boar, saved this 
earth from the Rakshasas,”’* the name of Vikramaditya was 
seldom applied to him. Most of the inscriptions mention him 
by the name of Taila Bhupa, and he evidently, therefore, took 
a pride in that name. Vijnanesvara could not have designated 
him by a name which must have been disagreeable to him. He 
recovered the Chalukya kingdom by the name of Tailapa, and 
he wished to be known by that name. Whenever the name of 

i ETL MEE REINS Vikrama is joined with his name in the 
hep identitied. with inscriptions, the name of Tailapa is given first, 
prince of the same and this fact is conclusive in showing that 
fa NS Vijnanesvara’s Vikrama could not have been 
identida with Tailapa. 

The other three Vikramas might have been born in the 
Chalukya family, but their names are unknown 
to history. One of these Vikramas did not even 
occupy the throne of Kalyana. He lived and 
died during the time when the Chalukya dynasty was dispos- 
sessed of the throne of Kalyana. We have seen that Bilhana 
does not make the least mention of them ; their very existence, 
therefore, was not recognised by the Chalukya family. They 
merely filled a gap, and no important event is connected with 
their names. I will give you, however, the approximate dates 
of their reigns : 


Arguments in sup- 
port of this view. 


Vikrama I Siow ae ose) Aaa ea 
55 II “ia ame mae ARDE eh 
ITI Rea Sa 
Talla Bhupa, or Vikrama IV SE weiner ASD IS 
Vikrama V Arepa ka aaa A.D. 1008 
3 Wk: o ats 2 sch i aLpewl076 


We should mention here that Vijnanesvara quotes fegis 
Medhatithi, who in his turn refers to Kota the predecesso: 
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of Sankara, the great champion of the Brahmins against the 
Buddhists." Sankara flourished in or about the eighth century. 
This fact shows that the first three Vikramas had not the 
remotest connection with the Mitakshara. 

The name of Dharesvara, as I pointed out, quoted in the 
Mitakshara, leaves no doubt that Vijnanesvara flourished at the 
end of the eleventh century. Burnell and Bühler are also of 
the same opinion. The former says, that “ Vijnanesvara most 
likely flourished in the eleventh century.” * The latter is more 
emphatic. “ The oldest writer with a known date,” he says, 
“who quotes the Apastambiya Dharma Sutras is Vijnanesvara, 
who composed the Mitakshara, the well-known commentary 
on Yajnavalkya’s Dharma Sastra, during the reign of the 
Chalukya king Vikramaditya VI of Kalyana, towards the end 
of the eleventh century.” °? 

The name of Apararka is well known. Quotations from 
his treatise are often found in standard legal 
works. Both Visvesvara Bhatta, and Deva- 
nanda Bhatta, the author of the Smriti Chandrika, refer to him. 
He must have flourished, therefore, in the twelfth century of 
the Christian era. 

Let us see what information we can gather about him from 
PS Cire hy his own work. He says, that “he was decend- 
‘himself. | ed from, Jimutavahana of the Vidyadhara 
race, the king of the Silaharas; that he was himself a king, 
who devoted himself to the pursait of knowledge; that his 
treasury was falls and that he had able and devoted ministers 
in his service”. iy 

This information, slight as it is, is enough to identify him as 

A en See member of the Silahara tribe. The origin of 
Silahara tribe =- tbis tribe is hid in. fable. It is said that the 
yn ie eee 
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first king of this tribe was Jimutavahana, who laid down his 
own life to redeem that of a serpent, which was being devoured 
by the eagle Garuda, but was afterwards restored to life by 
him; whence the banner of the family bore the emblem of a 
golden eagle.’ | 

The tribe of the Silaharas emigrated from Northern 
Afghanistan, where they originally dwelt, and 
found a new home in the Decean. Here they 
established themselves by their bravery, and founded a power- 
ful dynasty.’ 


The Silaharas. 


The inscriptions relating to this tribe exhibit a series oE 
eight or nine princes, commencing with Kapardi, the date of 
whose reign may be computed as about a.c. 900; but they refer 
the remote lineage of the Silahara chiefs to Jimutavahana, raja 
of Tagara.” 

From land-grants referring to the Silahara sovereigns, it is 

Ramified into two Clear that there were two branches of this 
familer dynasty, one reigning at Thana, and the other 
at Panala, near Kolapore. That reigning at Thana was the 
more ancient of the two branches. The Panala principality is 
supposed to have grown out of the wreck of that of Thana, 
which it long survived. The Silaharas claimed the title of lords _ 
of Tagara and rulers of Kankana. Jimutavahana, the founder _ 
of the Silaharas, governed, it is said, the whole region of — 
Kankana, consisting of 1,400 villages, with cities and other 
pines ive aaa es in are) districts ae ae by his arm. 








Sa a en ka as the rulers of i Kayak Th 
princes were rulers of Kankana not in theory only, 
were also the actual sovereigns of the provin 
sot se sae et them as ruling in Ko nk 
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for a moment doubt that they exercised sovereign authority in 
the Kankana country. 

It is not quite certain to which of these two branches king 
Aparaditya belonged. The published lists do not contain his 
name. He is not among the kings of the Panala branch, and 
the inscriptions belonging to the Thana branch do not go 
beyond 1027. It should be remarked, however, that these 
lists are very defective, and cannot be relied upon as exhaust- 
ive. As his name does not appear among the princes of the 
Panala branch, it is probable that he did not belong to this 
branch of the race. He very likely was a sovereign of the 
Thana branch of the family. If our conjecture is right, the 
absence of his name from the list of the Silahara sovereigns in 
the Panala branch need excite no wonder. 

We have seen that the princes of the Chalukya dynasty 

Their relation Often contracted matrimonial alliances with the 
with the Chalukyas. Sijahara family, and thus there was a close con- 
nection between the two reigning houses of the Deccan ; and the 
rulers of Kalyana were proud to boast of their connection with 
the Silahara kings. 

Both the Chalukyas and the Silaharas were at the zenith 
of their power in the eleventh century. We find the Silaharas 
sometimes mentioned as tributary to the Chalukyas; friendly 
relations also were always maintained between the two powers. 

Vijnanesvara Goes not make any reference to Apararka’s 
treatise; nor does the latter, so far we have been able to 
ascertain, make the least mention of the Mitakshara. The - 
doctrines propounded by both the authors are often the same ; 
but it does not appear whether the one borrowed from the 
other, or whether both of them were indebted to a common 
source for the principles they laid down. “I showed to you that 
Vijnanesvara borrowed largely from Bisvarupa, but it is not 
certain whether Apararka owed any of his doctrines to the 
teacher of Vijnanesvara. It is not probable that Vijnanesvara 
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and Apararka were contemporary authors. ‘There was an 
interval of nearly a hundred years between them. The reason 
why Apararka did not refer to Vijnanesvara, 


Omission of the 


name of each from Probably was that the former was a sovereign, 
others work ac- 
counted for. 


and the latter only a minister of a sovereign. 
It is against Indian etiquette to make any 
public mention of the servant of a king, and to ignore the 
existence of his master. Both of them also codified the laws 
and customs of neighbouring and rival states; and as we believe 
they were not contemporaries, there was no necessity to refer 
to each other. In the case of contemporary authors who 
disagree in their doctrines, the general practice in all ages and 
countries is to refute the arguments of the rival teachers 
without mentioning thei names. Apararka must have 
honoured this general rule, although the interval between him 
and Vijnanesvara was nearly a century; and spared Vijna- 
nesvara the shaft of his ridicule. In speaking of rival 
doctrines, we find Vijnanesvara using such uncourteous 
expressions as the ‘‘ravings of mad man ” in his Mitakshara ; 
but Apararka observes a more princely decorum, and seldom 
indulges in abuse. Apararka was a royal author ; he would not, 
care to notice the discrepancies between him and the servant of 
a neighbouring state. 
Internal evidence goes to show that Apararka was posterior 
scans sae hie tO Vijnanesvara. There are unmistakable signs 
as to Apararka’s that Hindu society had reached a further stage 
ae ed of development in the time of Apararka. The 
language again had assumed a more modern form, and the 
difference both in grammatical structure and in style is clearly 
perceptible. And then again, although Apararka, in refuting 
rival doctrines, does nôt mention the name of Vijnanesvara, any 
careful observer would perceive that the name of the author of 
the Mitakshara is inseparably associated with them. Apararka 


seldom mentions the name of any of the authors of authoritative — 
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digests, and it is no wonder, therefore, that he should omit the 
name of Vijnanesvara. 

We have more positive proof that Apararka was posterior 
in point of time to Vijnanesvara. ‘Two land- 
grants have been found, both of which are 
dated a.c. 1181. Both of them purport to be from Srimat 
Aparaditya Deva, the lord of Kankana. Both the grants say 
that the donor was of a very ancient lineage. Apararka styles 
himself as Srimat Aparaditya Deva of Silahara descent. Now 
we find that the Silaharas were rulers of Kankana in the twelfth 
century. We are led to believe that the subject of our notice 
and the donor of the grants were identical. It is true that 
Srimat Aparaditya Deva of the grants does not call himself as a 
Silahara sovereign; but it should be remarked that no genea- 
logical details are given in the inscriptions. Had a full des- 
cription of the donor’s title been given, he would certainly have 
described himself as a descendant of Jimutavahana, the 
sovereign of the Silahara, the lord of Tagara, the ruler of Kan- 
kana. The inscriptions we refer to are very short, and there 
Was apparently no room to make any flourish about the genea- 
ogy and the high-sounding titles of the donor. The land 
granted was situated in Kankana, and it was enough, therefore, 
that the donor should style himself “ lord of Kankana,” and thus 
should establish his own title to the piece of land given away. 
Here there was no necessity for the donor to give his lineage. 
He was called upon to prove his own right to the “piece of ground 
situated in the grant of Thadda, in the village of Mandowley,” 
and he did so by giving simply his official designation “the 
lord of Kankana”. Had the inscription been a long one, all 
the other genealogical details would certainly have been given. 

There is no doubt in our mind, therefore, that Srimat 
ndika Deva of the grants and the author of the Digests 
as ee his: name are one and the same Satie ety 

wade rches, Vol. II and Vol. V. bi ih KI MAN 


Positive proof. 
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The date of the grants is 1181, but King Apararka must 
have composed his work long before this time. 
His work publish- 


ed in. the «frat. We find Devananda Bhatta, the author of the 
half of the twelfth 
century. 


Smriti Chandrika, quoting from him as from a 
contemporary author, and we also find that 
Bisvesvara Bhatta, the author of Madana Parijata, referring to 
him, towards the end of the twelfth century, as to a standard 
authority. This makes it at least very probable that Apararka’s 
great work was promulgated in the first-half of the twelfth 
century. Apararka, another scholiast of Yajnavalkya, says the 
Judicial Committee, flourished bout a century later than 
Vijnanesvara. 
From the data already given, it is easy to fix the date of 
Smriti Chandrika. The author gives us no 
Bia nanda account of himself in his work. He merely 
tells us that his name was Deva, or Deva- 
nanda Bhatta, and that his father’s name was Kesavaditya. 
It is conjectured that he was a native of Southern India. 
Nothing, however,- is known about his antecedents. ‘ Of the 
author of Smriti Chandrika,” says Sir Thomas Strange, “ little, 
Author of Smriti If anything, seems to be known. The work 
Opendnika attributed toshim was compiled during the 
existence of the Vidyanagara dominion (an extensive southern 
empire), that flourished during the thirteenth, fourteenth, and 
fifteenth centuries of our era; but apparently not under the 
direct sanction of the Government. It has been considered by 
JMr. Colebrooke to be a work of uncommon excellence, if not 


/ superior in paint of research and copiousness of disquisition to 


the Madhawya.” | s 
It does not seem to us to be probable tbat the Smriti 
Opinion that he Chandrika “ was compiled during, the existence 
flourished during of the Vidyanagara dominion”. Madhava- 


the existence of 


Vidyan ra do- ae 
Let ON Sete Prey charya, the great minister of Pa first t 


edi _ sovereigns of the Vidyanagara kingdom, masta 


+See Indian Antiquary, heir Es 1880, pP- PAE Badaia vs. Laltu, 37 a 604 
(617) P. C.; 42 I. A., 208; 200. W. N., l. re m ace HRD 
Ss l TAE 
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~ 66 


never have cited as an authority any work which was 
rently not under the direct sanction of the Government ” 

If we believe the statement that the author of the Smriti 
Chandrika flourished during the existence of the Vidyanagara 
dominion, we cannot but admit that he was a contemporary of 
Madhavacharya, one of the founders of that dominion. Is it 
possible that the great minister, the great Vidyaranya (forest of 
learning), who took under his service almost every literary man 
distinguished in any branch of knowledge, would condescend to 
cite as an authority an obscure individual who must, under 


a p pa- 


this supposition, have incurred royal displeasure? Madhava 
would have been the first to discern the merits of an author 
who could produce a work of uncommon excellence. Had 
Devananda been a contemporary of Madhava, the great man, 
who was a patron of learning, and who was himself ambitious 
of literary renown, would at once have marked Devananda as 
his own, and swelled his literary prestige by stamping Smriti 
Chandrika with his own name. 
The fact is, the author of Smriti Chandrika flourished a 
: little earlier, and Madhava had no opportunity 
His date the mid- : E ; k “eye z 
dle of the twelfth to press him int@ his service. Smriti Chandrika 
Stef qnotes from Dharesvara (9), Visvarupa (44), 
Vijnanesvara (44), Apararka (24), and no later author; and we 
have seen that Madhava cites him as an authority. There can be no 
other alternative, therefore, but to place our author between the 
middle of the twelfth and the beginning of the fourteenth cen- 
tury. Bisvesvara Bhatta, the author of Madana Parijata, men- 
tions Smriti Chandrika as one of the works which he consulted. 
This would give us the middle of the twelfth century as the 
date of Devananda Bhatta, whose work is “of great and 
paramount authority in the countries eccupied by the Hindu 
mations of Dravira, Tailangana, and Karnata inhabiting the 


greatest part of the Peninsula or Deccan”.’ As to the authority 


4 Colebrooke’s Dayabhaga, Preface, see also Bhagwandeen vs. sasa 11 M. I. A., 487 
4608); Collector of Madura vs. Mootoo Ramlinga, 12 M. I. A., 397 (437). 
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of the Smriti Chandrika in the Benares School, the Privy Council’ 
observes, ‘“‘ It seems to say the least doubtful whether an enun- 
ciation in the Smriti Chandrika can be safely applied, except 
perhaps by way of analogy, to explain a dubious or indeter- 
minate phrase or term in the Mitakshara. 
| will now place before you the evidence which I have been 
Haag te SS able to collect about the exact age of Bis- 
vesvara Bhatta. Bisvesvara composed his 
work—Madana Parijata—by the command of Madanapala, and 
named it after his patron. Madanapala was of the Jata race, 
and was the ruler of Kashtha on the banks of Jamuna. The 
genealogical details given both in Parijata and Madana Vinoda, 
which is also ascribed to Madanapala, are as follows: Madana- 
pala and his elder brother Sahajapala were fifth in descent 
from Ratnapala, their common ancestor. They were the great 
grandsons of Bharatapala, grandsons of Harischandra, and sons 
of Sadharana. As the genealogical details given in the two 
© works literally agree in every point, it is per- 
Ka NEG Parijata fectly clear that the patron of Bisvesvara and 
eatin cee he the author of Madana Vinoda were identical. 
Now the author of Madana Vinoda says that this 
work was finished in 1231 Sambat, corresponding to a.c. 1175.’ 
This being the date of Madana Vinoda, there can be no question 
that the Parijata was composed at the end of the twelfth century. 
Here, with all due deference, we would point out an error 
siete tten uatoxewbieh Colebrooke was led in stating that. 
erroneous computa- Madana Vinoda was dated in the fifteenth 
kj tg century of the Sambat era.” The mistake 


t Buddha vs. Laltu, 20 C. W. N., 1 (11) P. C. ; 37 All., 604; 42 LA., 20 . 
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arose in interpreting the word Yuga, which may mean either 2 


or 4. He took it to be 4, and apparently thought that the date 
of the work was 1431, corresponding to a.c. 1375. By a com- 
parison of the quotations from the Parijata in subsequent 
works, whose dates are ascertained, it will appear that we 
cannot give such a late date to Madana Vinoda. Chandes- 
vara, the author of Vivada Ratnakara, often quotes from 
Parijata and Kalpataru. The former, therefore, was sub- 
sequent to Parijata. Chandesvara, as we will show, flourish- 
ed at the beginning of the fourteenth century. He could 
not, therefore, have quoted from an author who lived at 
the end of the fourteenth century. Chandesvara refers again 
to Lakshmidhara, the author of Kalpataru. Nrisinha, a con- 
temporary of Lakshmidhara, quotes from Bisvesvara. The 
distance of time, therefore, between Bisvesvara and Chandes- 
vara could not have been less than a hundred years at least. 
If all these facts be taken into consideration, we cannot affirm 
that Madana Vinoda was written in 1431 Sambat, but must 
take Yuga to mean 2, and fix 1231 Sambat as the date of 
Madanapala’s work. 
Lakshmidhara, the author of Kalpataru, must be placed 

Lakshmidhara, between Chandesvara (a. 0. 1314) and Madhava 
author of Kalpataru. (136]—1375). Nrisinha, a contemporary of 
Lakshmidhara, cites Madhava as an authority ; and Chandesvara, 
in his Vivada Ratnakara, often quotes the opinions of Lakshmi- 
dhara,” and cites passages from Kalpataru” to support his views. 
I will presently give you a few more facts regarding the life 
‘and writings of Lakshmidhara.° 

ga Sanskrit College MS., p. 305. 


2 Tbid., 333. 
Dr. Rajendralala Mitra is of opinion that Kalpataru, ““ a Smriti compilation on the 


p = the King Govinda Chandra Deva of Kananj” (Sanskrit Manuscripts of the 


la Chandra, a king of Kasi”. By command of the same prince Nrisizha 
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Saraswati Vilasa is one of the works of paramount 
authority in the territories dependent on the 
Pratapa Rudra, = E s: ? 7 
author of Saraswati (covernment of Madras and Orissa. The work 
Vilasa. = = = 
is attributed to Pratapa Rudra Deva, one of the 
princes of the Kakateya dynasty of Warangal. 


3 


“ Pratapa Rudra,” we read, “in the early part of his reign, 
was, no doubt, a prince of power, although tradition ridiculously 
exaggerates its extent. He is said to have reigned from the 
Godaveri to Rameshwara, and to have carried his arms into 
Hindustan as far as Prayaga, or Allahabad. The territories 
over which he reigned appear to have extended across the 
Peninsula between the fifteenth and the eighteenth degrees of 
latitude, being checked on the north-east by the Ganapati Raja 
of Orissa, ‘and on the north and north-west by the Rama Raja 
of Devagiri, whilst on the south, the Ballala Raja and the 
remains of the Chola sovereignty checked his progress in that 
direction. A more formidable enemy, however, now appeared 
on the scene, for whom even the Raja of Warangal was not a 
match. 

“ According to the traditions of the South, a Muham- 
madan chief, it does not appear of what State, and the 
Cuttack Raja, being alarmed by the power and ambi- 
tion of Pratapa Rudra, applied to Delhi for aid. An army was 
sent to their assistance, and besieged Warangal, but was totally 
defeated. Warangal, however, fell at last, and Pratapa Rudra 
was taken and carried prisoner to Delhi. The Muhammadan his- 
torians confirm these occurrences generally, and place them in 
1525, which date agrees well enough with the Hindu chronology 
as derivable from Pratapa Rudra’s inscriptions. After a short 
interval, the Delhi Sultan, it is said, gave Pratapa Rudra his 


~ . 
composed a law tract entitled Govindarnava (Colebřooke’s Digest, Preface). Nrisinha, as I 
have shown, quotes from Madhavachariya, a lawgiver of the fourteenth century. If 
Colebrooke’s opinion then be accepted as correct, Lakshmidhara is not an author of the 
twelfth century. ARES rm recent 
nas Birbhadra vs. Kalpatara, 1 Cal. L.J.,388 (401); Basanta vs. Jogeudra, 33 Cal, 
371 (875). nf tes” 4s iy Ria alan % i i 
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liberty, and he returned to Warangal, where he shortly after- 
wards died.” >? 

Ferishta confirms this account. We find that the Prince 
Aluf Khan, in the reign of Gheias-ud-din Toghluk, besieged 
Warangal in 1322, and reduced it to surrender. ‘“ Some thou- 
sands of Hindus were put to death, and Luddur Dew (Rudra 
Deva) with his family were taken prisoners. Aluf Khan sent 
them, together with their treasures, elephants, and private pro- 
perty, to Delhi. Upon their reaching the capital great rejoic- 
ings were made in the new citadel at Delhi.” ° 

It is thus quite clear that Chandesvara, the reputed author 

of Vivada Ratnakara, and Pratapa Rudra, the 
Chandesvara, À L 
author of Vivada reputed author of Saraswati Vilasa, were con- 
Ratnakara, contem- 3 ~ e 
temporaries. But one was a native of Mithila, 


PN of Pratapa 
i in Northern Hindustan, and the other was a 


king in the extreme south of the Peninsula. 

We come now to Vivada Ratnakara. Chandesvara, the 
reputed author of this work—a great authority in the Mithila 
School °"—was the minister of Hara Sinha Deva, the king of 
Mithila. Chandesvara says in his work that “ he was a minis- 
ter of the conqueror of Nepal; that, in the year 1236 Saka, he 
“performed seven times, on the banks of the river Vagvati, north 
= of Somanatha, the solemn religious rites known as the cotton 
=~ effigy, and presented hoards of gold and silver to the needy and 
ih JA. deserving; that he was the author of several treatises, 
entitled Kritya Ratnakara, Dana Ratnakara, Vyavahara Ratna- 
a Suddhi R Ratnakara, Puja Ratnakara, and Vivada Ratna- 


tha at, when c png, Rathakara, he consulted Ken 








MODERN TEXT-WRITERS 301 


This account is enough to fix the date of Vivada Ratna- 
> tae emia kara. He performed, he tells us, a solemn 
beginning of the religious ceremony on the banks of Vagvati 
KAYA eg pantie in 1236 Saka, corresponding to a.c. 1314. 
He flourished then at the beginning of the fourteenth 
century. 
This date tallies with the other historical facts we know 
Facts in proof regarding Chandesvara. He was, as I told 
ike; you, the minister of Hara Sinha Deva, the king 
of Mithila. Hara Sinha Deva, we read, ‘ was compelled by the 
Patan sovereign of Delhi to abandon his capital, and take refuge 
in the Hills. When Simroun was destroyed by Toghlikh Shah, 
in the year of Christ 1323, Hara Sinha Deva became its Raja.” * 
Turning now to Ferishta, we find that as the King Gheias-ud- 
din Toghluk was passing near the hills of Tirhut (Mithila) on 
his return from Bengal, the Raja appeared in arms, but was 
pursued into the woods. “ Finding his army could not penetrate 
them, the king alighted from his horse, called for a hatchet, 
and cut down one of the trees with his own hand. The troops 
on seeing this applied themselves to work with such spirit that 
the forest seemed to vanish before them. They arrived at 
length at a fort surrounded by seven ditches full of water and a 
high wall. The king invested the place, filled up the ditches, 
and destroyed the walls in three weeks. The raja and his 
family were taken, and great booty obtained, while the Govern- 
ment of Tirhut was left in the hands of Ahmed Khan, the son 


aaa: aaedz gadai acar: Jat 

antares AMANGAN TATANAN: | 

waa: afa mrad 

afa afsaka eirf Me i dad 
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1 P. C. Tagore’s Vivada Chintamani, Preface. Sire vag KING Na a WEDA 
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of Mullick Tubligha, after which the king returned towards 
Delhi.” > This was in the year 1325. 

This account of Ferishta gives us some idea of the troubles 
into which the state of Mithila had fallen in the beginning of 
the fourteenth century. This was the time when Hara Sinha 
Deva was on the throne. 

The name of Hara’ Sinha is still cherished with affection 
in Mithila. He was the Ballala Sena of Tirhut. He divided 
the Brahmins and Rajputs into different classes, and this classifi- 
cation is still observed. The large tanks and other public 
works of Hara Sinha Deva still attest his public spirit and 
liberality. He is in a large measure indebted for his fame to 
his able and renowned minister Chandesvara, the author of 
Vivada Ratnakara. 

The present Darbhangah family trace their origin to one 
Mahesh Thakur, who, in the beginning of the sixtenth century, 
took service as a purohit, or priest, under the ancient rajas of 
Tirhut—the descendants of Sheo Sing.” The dynasty of Sheo 
Sing, it is well known, followed that of Hara Sinha Deva, and 
was succeeded in its turn by the Darbhangah dynasty. By 
counting the different generations of kings, we can easily deter- 
mine by calculation the date of Hara Sinha, and place him in 
the beginning of the fourteenth century. This corresponds with 
the date given in Vivada Ratnakara. There can be no doubt, 
therefore, about the age of Chandesvara, the author of Vivada 
Ratnakara. 

We should not omit to mention that the river Vagvati, 
or Bagmati, referred to by Chandesvara, rises in Nepal, near 
Katamandu, and enters Tirhut near Maniari Ghat in the 
Sitamari Subdivision. ‘The current is very swift, sometimes 
running seven miles an hour. ‘There are many snags, which 
render navigation dangerous. A former bed, known as the old 

1 Brigg’s Ferishta, Vol. I, p. 407. agi 
_ 4 Hunter's Statistical Account of Bengal, Vol. XIII, p. 208. 
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Baghmati, is still pointed out. This bed has steep banks, is 
about fifty yards wide, and carries a good volume of water 
in the rains. The Bagmati, being a hill-stream, rises so 
quickly after heavy rain, that its banks are unable to contain 
the water, and immense damage is done when the bank is once 
overtopped.° 

We learn from Vivada Chandra, which also is much 
respected in the Mithila School, that the father of Hara Sinha 
was Sunusara, and the name of his grandfather was Bhabesa. 
Darpanarayana was the son of Hara Sinha; and the son of 
Darpanarayana was called Chandra Sinha. Lakshmi Devi 
was his queen... The name of Chandra Sinha 
is not expressly mentioned in some manuscript 
copies of Vivada Chandra, while in others his name is given in 
unmistakable terms. ‘lhe epithets which are given in mention- 
ing the son of Darpanarayana, leave no doubt that Chandra 
Sinha is meant by them." 

Lakshmi Devi, we further learn, composed the work called 
Vivada Chandra, and set the name of Misaru Misra, her nephew, 
to her composition. All her works on law and philosophy bear 
the name of Misaru Misra. The title of her work Vivada Chan- 
dra was taken from the reigning prince Chandra Sinha, her 
husband. 


* Hunter's Statistical Account of Bengal, Vol. XIII, p. 23. 
? See Ratcheputty vs. Rajunder, 2 M. I. A., 132 (155). 


` enrayaafaaeeat ast waa: fies areata: | 
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4 Colebrooke’s Digest, Preface. 
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Vivada Chandra then was written during the reign of a 
grandson of Hara Sinha, who, we have seen 

Composed her i = | : 4 
work,Vivadva Chan- flourished in the beginning of the fourteenth 


dra, towards the = A A 3 
close of the four- century. The author of Vivada Chandra, there- 


teenth century. : 

fore, must have composed her work towards the 
end of the fourteenth century. 

The genealogical details given in Vivada Chandra are 

uote eps NG continued in Vyavahara Chintamani by Vachas- 

Misra. pati Misra. Vachaspati Misra is the author also 
of Vivada Chintamani, the well-known text book of the Mithila 
School. We find from Vyavahara Chintamani that, besides 
Chandra Sinha, Darpanarayana had another son named Hridaya- 
narayana; and Harinarayana was the son of Hridayanarayana, 
and the fourth in descent from Hara Sinha. 

The following genealogical table will make this clear : 


Bhabesa. 
| 


Sunusara. 
| 
Hara Sinha (a.c. 1514). 


Darpanarayana. 


ka Lae. Ye 
| 
Chandra Sinha (husband of Hridayanarayana. 
| 


Lakshmi (Devi). 





Harinarayana. 


Vivada Chintamani, therefore, must have been composed 
| ee in the beginning of the fifteenth century. We 
Chintamani about find in Vivada Chintamani quotations from 
a enam n Mitakshara,’ Halayudha (235), Parijata (235) 
ceneny: Kalpataru (26), and Ratnakara (Introd.) ji 


dependently then of the date found above, we could, from the 


1 See Must. Thakoor Deyhee vs. Rai Baluk Ram, 11, M, I. A., 139 (174). 
2 P, C. Tagore’s Vivada Chintamani, 138. 

3 Halayndha was the spiritual adviser and the prime minister of Lakshmana 

king of Bengal, who, it is well known, was deposed by Bakhtiyar Khilijy. pera tie 
= Ferishta that “the first Moslem chief who invaded the kingdom of Bengal was Mullick 
= Mahomed Bokhtiyar, in the reign of Kootub-u-din Eibak, king of Delhi, in the year 587 
A.B. (ac. 1191.) ; [Brigg’s Ferishta, Vol. IV, p. 328.] Lakshmana Sena gave his name 
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reference to these authors in Vivada Chintamani, have fixed the 
beginning of the fifteenth century as the time when Vachaspati 
Misra composed his treatise. 

Colebrooke, writing in 1796, said, that “no more than ten 
or twelve generations had passed since Vachaspati Misra 
flourished at Semaul in Tirhut”. Giving from twenty to thirty 
years to each generation, we also arrive by a sort of rough 
calculation at the beginning of the fifteenth century as the age 
of Vachaspati Misra. 

The earliest writer with a known date who quotes from 

Jimutavahana.au. the Dayabhaga of Jimutavahana is Raghunan- 
thor of Dayabhaga. dana. Raghunandana flourished in the begin- 
ning of the sixteenth century. 

Jimutavahana refers to Bhojadeva,’ who, we have shown, 
flourished in the middle of the eleventh century. 

The age of Jimutavahana, then, ranges between the middle 
of the eleventh to the beginning of the sixteenth century. 

It is the general opinion that the earliest commentary on 
Jimutavahana is that of Srinatha.* Srimatha says, that he was 
the son of Srikara. This Srikara must not be confounded with 
the jurist of the same name referred to by Vijnanesvara in his 
Mitakshara. The name of the modern Srikara also is highly 
esteemed in Mithila. Srikara, the father of Srinatha, has also 
written a treatise on Inheritance. He quotes from .Jimuta- 
vahana in this treatise. This reference brings Jimutavahana to 
the middle of the fifteenth century. 

Jimutavahana never quotes from Kulluka but often quotes 
from Govinda Raja’s Commentary on Manu.’ This commentary 
on Manu is a standard work, and is often quoted. In speaking 


to an era Of which 776 years are now expired ; so that this era must have taken its start 
from a.c. 1104. Halayudha, therefore, must have flourished in the middle of the twelfth 
century. He was the author of several learned works on law, philosophy, and grammar, | 


1 Dayabhaga, XI, ii, 22; XI, ii, 29. À a skf 
2 Colebrooke’s Dayabhaga, Preface. OERS N re oe 
4 ah 


#Dayabhaga, XI, ii, 23; XI, ii, 29. _ anga? 
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of Govinda Raja, Dr. Jolly says that the high eulogium bes- 
towed on Kulluka by Sir William Jones was deserved more 
by the former. Kalluka Bhatta made large use of it in his 
gloss. There was a king of Kasi, named Govinda Raja, who 
was a great patron of learning. “< Considering,” says Nrisinha, 
his biographer, “that life is short and unstable as a drop of 
water on a lotus leaf, he determined to leave such a work behind 
him as would make his name immortal in the three worlds. He 
invited learned men from all parts of the country, and requested 
them to compose works on law and philosophy.” Lakshmidhara, 
by his command, composed Kalpataru, and Nrisinha, his biogra- 
pher, was the author of Govindarnava, a treatise on ceremonial 
law. It is probable that the commentary on Manu, which is 
attributed to Govinda Raja, and which is referred to by Jimuta- 
vahana, was composed during the reign of Govinda Chandra, 
the king of Kasi, and being dedicated to him was stamped with 
his name. 

Now Nrisinha, a contemporary of Govinda Raja, quotes 
from Madhavacharya, who flourished in the fourteenth century. 
We have seen that Madhavacharya composed his treatise on 
Inheritance at the end of the fourteenth century, during the 
reign of King Bukka of Vijayanagara. This then brings 
Jimutavahana to the beginning of the fifteenth century. 

The commentators of Jimutavahana are of opinion that the 
author of the Dayabhaga often refers to and refutes the doctrines 
of Chandesvara and Vachaspati Misra of the Mithila School 
without mentioning their names. The doctrines refuted are 
found in the authors mentioned above, and a critical examination 
of the passages referred to would show that Jimutavahana must 
have had before him the treatises of Chandesvara and Vachaspati 
Misra, when he cited their doctrines. In fact Vachaspati Misra 
is distinguished by his family name of Misra, and “ Misra ” is 
often cited in the Dayabhaga. 

a Dayabhaga, Book I, 27; IV, 8, 23; XI, 1,14; XI, 4,3. 
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The freedom again with which Jimutavahana discusses the 
doctrines of the author of Vivada Chintamani shows that 
Vachaspati Misra and Jimutavahana were contemporaries, and 
that the former composed his treatise only a few years before 
the founder of the Bengal School composed his immortal 
work. è 

The doctrines of Vijnanesvara and those of the teachers of 
the Mithila School must have been widely prevalent in Bengal, 
when Jimutavahana undertook to refute their doctrines, and 
conclusively proved that the principles laid down by the 
teachers of Benares and Mithila were not applicable in Bengal. 
He attempted to show that the interpretation which those 
teachers put upon the texts of the mediwval sages was not 
correct, and the principles deduced by them from those texts 
do not logically flow from them. The reasoning of Jimuta- 
vahana has been violently attacked by the adherents, of 
the Northern Schools, but the arguments of the founder. 
of the Bengal School have not in any way been shaken 
by them. Jimutavahana stands firm in his position. The 
other teachers cite precedents and authorities in support 
of their views; but Jimutavahana appeals to reason, and thus 
has a great advantage over them. The Dayabhaga well sus- 
tains the reputation of Jimutavahana as a great jurist un- 
rivalled in his powers of reasoning, and (as rightly observ- 
ed by Dr. Jolly the Dayabhaga is “one of the most 
striking compositions in the whole department of Indian 
Jurisprudence ””, sag 

= You may view Dayabhaga from any point you please, you 
sie oor cannot avoid coming to the beginning of 


to the beginning of the fifteenth century as the agen of Jimuta- 
the fifteenthcentury. 


1 In the recent Full Bench case of Rajani vs. Nitai, 32 C. L. J., 333 (355), Sir Asutosh | 





Mookerji, Acting Chief Justice, refers to an articlè by Mr. Panchanan Ghosh, Vaki 
26 C. L. J., p. 17 (short notes) regarding the probable age of sim apana an agross, vi 
the writer ‘that Jimutavahana flourished in the eleventh century. ca 
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It is easy to fix the age of Raghunandana, the great 
lawgiver, after we have ascertained the date 
Raghunandana, 

beginning of the of Jimutavahana, the founder of the Bengal 
> aerial School. Raghunandana, and Chaitanya, the 
founder of Vaishnava religion, were contemporaries. They 
were disciples of the same preceptor. Both of them were 
residents of Navadwipa in Bengal. Raghunandana was the 
son of Harihara of Bandyaghati, a village near Navadwipa., 
The horoscope of Chaitanya gives 1411 Saka, corresponding to 
A.C. 1489, as the year in which he was born. Raghunandana 
also has in some of his treatises given the date in which those 
works were finished. Raghunandana is still honoured by the 
proud name of Smarta Bhattacharya, or the great professor of 
law. His fame, as one of the greatest lawgivers of Bengal, has 
spread far and wide, and in ceremonial law his authority is 
universally respected in Bengal. Mukerjee, J., observes*: Raghu- 
nandana flourished in the fifteenth century and has since then 
been universally respected in Bengal as a jurist whose authority 
is surpassed only by Jimutavahana. The eighteen tatwas, or 
treatises, of Raghunandana are in the hands of every Bengal 
pandita having the least pretension to a knowledge of law. It 
is fortunate that the age of Raghunandana has been fixed with 
the utmost precision. He flourished, as we pointed out, at the 

beginning of the sixteenth century. 
As Raghunandana is respected in Bengal, so Mitra Misra, 
rake Ang Reker the author of Vira Mitrodaya, is esteemed 
the end of the six. in the Benares School. The Judicial Com- 
etan face mittee* rightly observes that their Lordships 
have no doubt that the Viramitrodaya, which by Mr. Cole- 
brooke and others is stated to be a treatise of high authority at 
Benares, is properly receivable as an exposition of what may 


1 Tailokhya vs. Radha, 23 C.W.N., 970 (971). See also Ramnath vs. Durga, 4 Cal. 


550 (8). 


2 * Girdhari Lal us. Bengal Government, 12 M. I. A., 448 (466). 
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have been left doubtful by the Mitakshara and declaratory of 
the law of the Benares School. Mitra Misra was the son of 
Parasurama, and the grandson of Hansa. The work was com- 
posed under the auspices of Maharaja Vira Sinha, the son of 
Madhukara Saha, and the grandson of Pratapa Rudra. He 
refers to Vijnanesvara (15), Apararka (230), Smriti Chandrika 
(237), Parijata (102), Madhava (84), Vivada Ratnakara (82), 
Vivada Chintamani (82), Dayabhaga of Jimutavahana (2), and 
Raghunandana (15). These references bring him to the middle 
of the sixteenth century. We incline to the opinion, therefore, 
that he must have flourished towards the end of the sixteenth 
or the beginning of the seventeenth century. 
The date of Nanda Pandita is also beyond question. He 
tells us in his celebrated commentary on 
ee anit Vishnu, entitled ““ Kesava Vaijayanti,”’ that 
taka Mimansa a.c. «he was the son of Ram Pandita of Benares. 
The work was finished in 1689 Sambat, under 
the auspices of Kesava Nayaka, son of Maharaja Kandeya 
Nayaka, descended from Bharadwaja’s stock.” This would 
give the year a.c. 1633 as the date of the commentary on Vishnu. 
The founder of the family of Nanda Pandita, we learn 
from Mandalik’s valuable work on Hindu Law, was Lakshmi- 
dhara, a resident of Bedar. He settled in Benares. Nanda 
Pandita was sixth in descent from him. Persons belonging to 
the ninth generation after Nanda Pandita are still flourishing in 
Upper India. We also learn that, in an old copy of Madha- 
vananda, a poetical work of Nanda Pandita, which bears notes 
believed to be in the author’s handwriting, the year 1655 
Sambat (a.c. 1599) is given.’ 


2 Introduction, 72. “` sd ds ct 
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All these facts conclusively show that our author flourished 
in the middle of the seventeenth century. 

Nanda Pandita, it should be remembered, is the author of 
an excellent treatise on Adoption, entitled Dattaka Mimansa. 
Attempts have been made in certain quarters to beAittle the 
authority of the Mimansa aud the Chandrika but as rightly 
observed by the Privy Council * they have been looked upon as 
of high authority for such a length of time “as to have be- 
come imbedded in the general law”. He is also the autbor of a 
commentary on the Mitakshara of Vijnanesvara. The name of 
Nanda Pandita is much esteemed in the the Benares School. 

Lakshmi Devi, who took the cognomen of Balam Bhatta, 

Bg ot. is the author of a commentary on the Mitak- 
middle oftheseven. shara. She tells us that her husband’s name 
vers sagas was Vaidyanath, and she was the mother of 
Nalakrishna. She cites passages from Kalpataru, Ratnakara, 
Vachaspati Misra, Kaustubha, and others, and impeaches the 
doctrines of Nanda Pandita. She must have, therefore, flourish- 
ed towards the end of the seventeenth century. 

We will now come to Kamalakara, the author of Nirnaya 

a Sindhu and Vivada Tandava. Both these works 
thor of the Nirnaya are of very high authority in the Northern, 
Gae Western, and Southern Schools. We are not 
left in the dark about the age of Kamalakara. He tells us 
himself in his work, called Nirnaya Sindhu, that he was the 
great grandson of Rameswara Bhatta, grandson of Narayana, 
son of Ramakrishna, and the younger brother of Divakara; 
and that his work was finished in 1668 Sambat :” this corres- 
ponds to a.c. 1612. He was the uncle of Gagabhatt who 
performed the installation ceremony of Sivaji in 1672 at Raigad 

: wan Sing vs. Bhagwan Sing, 261. A., 163 (1617; 21 All., 412 (419); 3 C.W.N., 
ga DWA 
2 See Dwarka vs. Sarat, 39 Cal., 319 (836). 
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in the Bombay Presidency * Nirnaya Sindhu treats of ceremonial 
law, and is of considerable importance at Benares and among 
the Marhattas. Vivada Tandava is one of the text-books of the 
Benares School. Kamalakara was a follower of Vijnanesvara. 
We hear of Vyavahara Mayukha as a work of great autho- 
rity in the Maharashtra School.* Mr. Cole- 
KNA kang ey keh ER yy cr lt says, that, “in the west of India, and 
Maypkha jk a naa particularly among the Mahrattas, the greatest 
l authority after the Mitakshara is Nilakantha, 
author of the Vyavahara Mayukha and of other treatises bear- 
ing the same title”. Here we should however remember the 
words of the Judicial Committee as to how the Mayuka is to be 
interpreted. “ Questions on the Hindu law of Inheritance to 
property in the island of Bombay are to be determined in 
accordance with the Mitakshara, subject to the doctrine to 
be found in the Mayukha, where the latter differs from it. 
But as laid down by Telang, J., in Gojabai us. Shrimat, 17 Bom., 
114 (118), the general principle should be so to construe them 
as to harmonise them wherever and so far as is reason- 
ably possible.”* At the conclusion of Vyavahara Mayukha, 
the author says that he composed his work under the auspices 
of Bagavanta Deva, who bore the title of Sangara Raja. It has 
been found on enquiry * that at Bhareh, a town situated at the 
confluence of the Chambal and Jamna, a raja bearing this title 
held his court, and took our author under his protection. 
Nilakantha, out of gratitude, gave the name of his patron to 
the work composed under his auspices. The twelve treatises, 
of which Nilakantha was author, were collectively styled by 
him as Bhagavanta Bhaskara. Nilakantha tells us in his 
preface that he prosecuted his studies under his father Sankara — 





Bhatta of Benares, who was the author of a colebrated: eae bg 
+ See Ram Chandra vs. Vinayak, 18 C.W.N., at p. 1 ain t 3 is 
3 Seo 12 M. I. A., ES 
2 Bai Kesserbai vs. Hu 1 83 IKA, us (186), 30. ers 431 (442) P. ©. 
4 Stokes's Hindu Law p- 8. NI a” ah pi A 
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on Mimansa, called Dwaita Nirnaya. We read that his descend- 
ants lived at Poona about sixty years ago. 

The descendants of Nilakantha believe that he flourished 
about two hundred and fifty years ago. This information seems 
to be quite correct. Its authenticity may be proved from internal 
evidence. Nilakantha quotesfrom Vijnanesvara, ‘Smriti Chandrika 
(84), Madhava (84), Kalpataru (66), Vivada Ratnakara (121), Va- 
chaspati Misra (41), and Smarta Bhattacharya (41). We have 
seen that the cognomen Smarta Bhattacharya belonged to 
Raghunandana of Nuddea, who, I showed you, flourished at 
the beginning of the sixteenth century. Nilakantha, therefore, 
must have flourished in the seventeenth century. This statement 
derives additional support from the fact, that neither Mitra 
Misra, nor Kanialakara, ever cites him as an authority ; and the 
absence of any reference to him in their works can only be 
accounted for by the fact that he must have flourished either a 
little before them, or was contemporary with them. Nilakantha, 
therefore, was a modern author, and must on no account be 
placed side by side with Vijnanesvara, Apararka, and the other 

_hoary-headed sages of antiquity. 
| | = The information collected by Pandit Bal Sastri of Benares 
confirms this statement. We learn that Kamalakara and Nila- 
“kantha were cousins. Narayana had two sons, Ramakrishna 
and Sankara. The former was the father of Kamalakara, and 
the: latter of Nilakantha. Persons sixth in descent from both 
“the cousins are now living in Benares. Both Kamalakara and 
Ka mtha neinte: the doctrines of Nanda Pandita. The fact is, 
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of Srikrishna were living in 1806; and his grandson (daughter’s 
son) was alive in 1790. He must have lived, therefore, 
in the first part of the eighteenth century. 

To sum up: 

The Hindu Law is divided into five schools, viz., the 

Mithila, the Benares, the Dravira, the Bengal, 
Summary. 5 
and the Maharashtra Schools. The. Dravira 
School is further subdivided into three subschools, viz., Dravira 
proper, Karnatic and Andhra,’ and the Maharashtra School into 
two subdivisions, the Mayukha districts, i.e., Guzrat, Island of 
Bombay and North Konkan where the Vyavahara Mayukha 
holds the first place and the rest of the Bombay Presidency 
where its authority is next to that of the Mitakshara.* 

Of these the Mithila School seems to be the oldest, though 
we cannot point to any Mithila authority who is of undoubted 
antiquity, and whose age can be proved to be anterior to that 
of Vijnanesvara. Vijnanesvara speaks of a Northern and a 
Southern School existing in his time. It seems to us that the 
Northern School spoken of was the Mithila School represented 
by Srikara, and the Southern School was the Dravira School 
founded by Medhatithi and his followers. It would thus 
appear that the Mithila School and the Dravira School were 
older than the Benares School founded by Vijnanesvara. Yajna- 
valkya promulgated his code of laws at Mithila; and it is 
natural to suppose that the study of law was cultivated in this 
province, since the time of Yajnavalkya, with great enthusiasm 
and earnestness; and it thus became the centre from which the 
principles of Hindu Jurisprudence were disseminated to other 
parts of the country. Mithila was a seat of learning long 
before the names of Kanchi, Kalyana, Kasi, or Gaura were 
heard of. Learned men from all parts of India flocked to 


Mithila to study the science, and we can easily imagine how, 


ee, eee 
1 Ganga Sahai vs. Lekhraj, 9 All., 253 (291). i f A pa. 
2 Bhagirathi Bai vs. Kahnujiray, 11 Bom. (294—295). oe ka a Se - 
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in course of time, when these students carried to different pro- 
vinces the principles which they learned at Mithila, loca] differ- 
ences modified the original juridical principles. The nares of 
all the ancient Mithila authorities are lost to us. The nême of 
Srikara alone survives to bear witness to the antiquity of this 
School. The name of Srikara must have been of very wide 
celebrity, or else the teachers of the different schools would not 
have taken so much trouble to refute his opinions. Srikara, 
however, seems to us, as we stated before, to be posterior to 
Medhatithi, the founder in all probability of the Dravira 
School. 

It would thus appear that the Mithila and the Dravira 
Schools were anterior to the Benares School. The Benares 
School, however, is the most important of all the other schools. 
The Mitakshara, the text-book of this school, is the great 
source from which all the other schools, as they exist at the 
present day, have drawn their inspiration. ‘The Mitakshara is 
the basis of modern Hindu Law; and Vijnanesvara is the great 
Gamaliel sitting at whose feet the authors of Smriti Chandrika, 
Vivada Ratnakara, and Jimutavahana lisped their law. 

We subjoin the names of the standard works on Inheritance - 
which are esteemed as great authorities in the several schools: 


Benares School 


yh itakshara by Vijnanesvara. 
Subodhini (a commentary on the Mitakshara) and Madana 
Parijata by Visvesvara Bhatta. 

Commentary on the Parasara Smriti by Madhava Acharya. 
Kalpataru by Lakshmidhara. 
-Vivada Tandava by Kamalakara. 
_ Keshava Vaijayanti, and a Commentary on the Mabe 

> iane. Pandita. st: 

ne ira jaka by Mitra Misra... 
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A Commentary on the Mitakshara by Lakshmi Devi, better 
known as Balam Bhatta. 


Dravira School 


_Mitakshara. 

Smriti Chandrika by Devananda Bhatta. 

The Commentary on Parasara Smriti by Madhava Acharya. 
Saraswati Vilasa attributed to Pratapa Rudra Deva. 
Vyavahara Nirnaya by Varada Raja. sij 


Mithila School 


Mitakshara by Vijnanesvara. 

Vivada Ratnakara by Chandesvara. 2 

Vivada Chandra by Misaru Misra, or Lakshmi Devi. 
ee Chintamani by Vachaspati Misra. 


Bengal School z e 


_Mayabhaga by Jimutavahana. 
ayatatwa by Raghunandana. 42 lee 
Dayakrama Sangraha by Srikrishna Dal ak aa 
The Commentaries on the Dayabhaga by Srinatha, Achyt yu is ges 


Nan nandana, Mahesvara, saga and pon rae a 
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Benares School. 


General. 


Dravira School. 


Benares. 


Bombay. 


Benares. 
Madras. ? 


Benares. 


Mithila. 
Dravira. 
Mithila. 
Mithila. 


Bengal. 
Bengal. 


Dravira. 


Benares. 
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Visvarupa. 


- Vijnanesvara (latter half of the eleventh 


century). 

Apararka (twelfth century). 

Devananda Bhatta (author of Smriti 
Chandrika). 

Visvesvara Bhatta (latter half of the 
twelfth century). 


Madhava Acharya (fourteenth century). 


Lakshmidhara (author of Kalpataru). 
Chandesvara (1314) [author of Vivada 
Ratnakara |. 


Pratapa Rudra, the reputed author of Saras- 
wati Vilasa (beginning of the fourteenth 
century). 


12. 


Vivada Chandra by Misaru Misra. 


12a.,Vachaspati Misra (author of Vivada 


15. 
14. 


Chintamani). 
Jimutavahana (fifteenth century). 
Raghunandana (beginning of the six- 
teenth century). 


14a. Varada Raja (end of the sixteenth 


15. 


4 


16, 


Lif 


century). 
Mitra Misra (beginning of the seven- 
teenth century). 
Nanda Pandita (1599—1633). 
Kamalakara (1612). 


18.7 Nilakantha (author of Vyavahara Mayu- 


19. 


kha). ; 
Lakshmi Devi alias Balam Bhatta. 


2 See Ram Chandra vs. Vinayak, 18 C.W.N., 1154 (1167). 
2 Wilson’s Mackenzie Collection, Vol. I, Introduction, 132. | 


3 Barnell’s Varada Raja’s Daya Nirnaya, Preface. 
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Bengal. 20. Srikrishna Tarkalankara (beginning of 
the eighteenth century). 
Bengal. 2i. Jagannatha (latter end of the eighteenth 


century). 

Speaking of Jagannatha, Mukerjee, J., observes: ~ “There 
can be no question as to the weight to be attached to an opinion 
expressed by Jagannatha Tarkapanchanan who, as stated by 
Dwarka Nath Mitter, J., in Keri Kolitany vs. Moniram Kolita, 13 
B.L.R., 1 (49), was one of the most learned pundits that Bengal 
had ever produced and whose authority on questions of Hindu 
Law ranks only next to that of Jimutavahana, Raghunandana 
and Sri Krishna.” 

Besides these great authorities, the commentaries on Manu 
by Govinda Raja and Kalluka Bhatta, and the commentary on 
Yajnavalkya by Sulapani, are highly esteemed in the several 
schools. 

t It is particularly to be noted that the Vira Mitrodaya of 
Mitra Misra has been declared by the Privy Counçil to be “ 
Benares School. treatise of especial authority at Benares ”.* ~ 
“ Manu, the Mitakshara, and Mayukha,” says Justice 
Maharashtra Westropp of the Bombay High Court, “ are the 
Sghogl, reigning authorities in this Presidency. In 
the island of Bombay, a general—I do not, however, by any 
means, say a universal—predominance has been given by our 
predecessors in the Recorder’s, Supreme, and High Courts, to 
the Mayukha over the Mitakshara, partly perhaps because they 
found it more frequently quoted to them than the Mitakshara 
—partly perhaps because the Mayukha was very much praised 
and followed in Guzerat—Bombay having formed a part of the 
ancient kingdom of Guzerat before the cession of the former to 
the Portuguese—and partly because the Mayukha was the 


1 Retki vs. Lakpati, 20 C.W.N., 19 (23). 


>The Collector of Madura vs. Mutta Ramlinga Satthaputty, 1: 12 M. I. A, 807 890, 
see ante. he 
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more modern treatise, and might be supposed to embody, to a 
considerable extent, such variations in usage as had occurred 
during the long period which intervened between its composi- 
tion and of the Mitakshara.” * , 
“It must, however, be recollected,’ continues Justice 
_Westropp, “that high as undoubtedly is the authority of the 
Institutes of Manu, the Mitakshara, and the Mayukha, in this 
Presidency at large, it cannot be affirmed that the whole of any 
one of these works is in full force in any part of this Presi- 
dency. They are all subject to the control of usage. In all 
these are precepts which, if they ever were practical law, have, 
for a time beyond the memory of living man, been obsolete.” ° 
With regard to the “control of usage,” the following re- 
marks of the Privy Council are of especial interest to lawyers : 
“Tt is clear that the sister and her descendants find no place 
in the tables of succession according to the law of the Mitakshara, 
Yrhich have been framed by several persons of authority, and in 
particular by that eminent Hindu lawyer, the late Prosonno 
Cootnar Tagore. The learned counsel for the appellent seemed 
indeed to concede this, and to admit that the exclusion did 
prevail in fact; but he contended that it had its origin in error, 
and “pleaded for a return for what he contended was the correct 
interpretation of the texts, founding himself chiefly on the 
authority of Balam Bhatta. But it is entirely opposed to the 
‘spirit of the Hindu race, to allow the words of the law to 
control its long received interpretation, as practically exhibited 
by rules of descent and rules of property founded on the 
decisions of the Courts of the country, and it seems to their 
Lordships, that it would be extremely mischievous to disturb 
upon points taken here for the first time any such course of 
223 | ; 


= decision. 


1 Lallubhai Bapu Bhai vs. Mankuvarbai, Ind. Law Rep., 2 Bom., 418. 
lt T aE 
Sit asa. tee AN : 

Gere 3 Koer Gholab Singh vs. Rao Kurun Singh, 14 M. I. A., 176. 
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I will conclude this lecture by the following remarks of the 
Privy Council, in the oft-quoted case of The Collector of Madura 
vs. Muttu Ramlinga, Satthuputty : 

“The duty of an European Judge, who is under the 
obligation to administer Hindu law, is not so much to enquire 
whether a disputed doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it has been received by the 
particular school which governs the district with which he has 


to deal, and has there been sanctioned by usage. For, under 
the Hindu system of law, clear proof of usage will outweigh the 


written text of the law.” 
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LECTURE IK 


DEVELOPMENT OF THE PRINCIPLES 
OF SUCCESSION FROM THE ELEVENTH TO 
THE FIFTEENTH CENTURY 


Doctrines of Succession in different schools—Miftakshara— Right by birth—Vested right 
extended to three degrees—Concurrent rights of father and son in ancestral property— 
Son—Wife—Daughters—Pecuniary Condition—Daughter’s son—Two parents: lst 
mother, then father—Brothers—Brothers’ sons—Preference of whole blood over half- 
blood—Gentiles—Meaning of Putra, Suta, etc.—Cognates—Preceptor, pupil, fellow- 
student, a priest, king—LEffect of reunion with a purcener—Four canons regarding the 
rights of parceners—The Apararka’s tabulation of heirs—-Sons—Grandsons— Widow— 

' Brother—Excluded by parents if the property be ancestral—Vedic theory of exclusion 
of women interpreted—Daughter-—Parents: Ist father, then mother ; brothers, their 
sons—Gotrajas—son of nephew— Bandhus—Katyayana’s dictum as to father’s right in 
default of male issue—Mother’s right according to Vrihaspati—Vrihaspati’s numeration 
of heirs after daughter’s son—Duties of the heir as enjoined in Smriti—Smriti Chan- 
drika on heirs—Shares of male descendants determined per stirpes—Doctrine of religious 
principle—Adopted son alone recognised in Kali age, as a substitute for son begotton— 
Appointment of a daughter prohibited in the Kali age—Share of the adopted son, when 
a son of the body is afterwards born—Widow— Daughters— Barren daughters excluded— 
Daughter's son—Parents—Father before mother—Grandmother—Uterine brother— 
Half-brother—Brothers’ sons—Gotraja—Gotraja excludes father, brother, and his son, 
also the daughter of the grandfather and the like females—Swmriti Chandrika differs 
from Mitakshara—Females excluded from inheritance according to Sruti—Their 
= enumeration and order of succession—Bandhus—Succession in default of them— 

Parijata’s enumeration of heirs, when a person separated from his co-heirs dies, leaving 

no male issue—Wife—Daughters—Daughter’s son—Parents: lst mother, then father— 


i = Brethren—Brother’s son—Gentiles—Cognates—Preceptor or pupil—Fellow-student — 
2? = Venerable priests—A Brahmin of the neighbourhood—The property of a Brahmin does 
Kan col not escheat to the king—FEstate of a Kshattriya or of one belonging to an inferior tribe 


to the king to the exclusion of Brahmin—Vivada Ratnakara: principles of 
sion founded on spiritual benefit—The rule of inheritance when the deceased 

no male issue—Claims of the widow considered—Daughter—Mother—Relative 
E the father, mother, and brother discussed—Sakulya, or distant kinsman— 
iven to  mother—Brothers—Nearest kinsmen, or sapindas- -Escheat— 
ae catalogue ee DARE classes of ns—Rule when no Bon 
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exists— Daughters ; daughter’s son—Parents: rule of priority amongst them ; brothers; 
brother’s son—Paternal grandmother—Paternal grandfather, paternal uncles and their 
sons—Great grandfather, his sons and grandsons—Gotrajas to the seventh degree— 
Samanodakas—Bhandavas—Teacher, pupil, and Brahmins—Rights of women to 
inheritance considered Vedic text and its interpretation by commentation—The claim 
of different kinds of brothers discussed—Vivada Chintamani on succession, when the 
deceased leaves no male descendant—Chaste wife—Daughters: lst maiden, then 
married; mother, father, daughter’s son, brother, brother’s son, Sapindas, sagotra, 
bandus, king—Succession in case of reunion different from the Mitakshara view— 
The daughters and the father entitled to maintenance—Relative claims of brothers of 
various kinds— Dayabhaga on Inheritance—Rules based on spiritual benefit —Equality of 
son’s, grandson’s, and great grandson’s right—When the two latter are not excluded by 
their father—Distribution between a son and grandson by another son who is dead— 
Right of the son born after partition— Widow ; her right not affected by her husband's 
reunion with his co-heirs—Her right not absolute, but limited to simple enjoyment— 
Her right of mortgage or alienation, when she cannot maintain herself otherwise— 
Daughter: Ist maiden daughter, then one who has, or is likely to have, male issue— 
Barren and widowed sonless daughter excluded—Daughter’s son—Katyayana’s text— 
Chastity of females an essential condition— Father—Mother—Stepmother excluded— 
Brothers—First brother of the whole blood, then half-brother—Equal right of associat- 
ed half-brother and unassociated uterine brother—Nephews—The nephew excludes 
the paternal uncle—The nearer line excludes the more remote—Paternal uncle excludes 
brother's grandson—Sister’s son—Grandfather’s and great grandfather's lineal 
descendants—Maternal kindred—Sakulya, or distant kinsman: allied by divided 
oblation-- Samanodakas—Strangers. 


I witt place before you in this and the succeeding Lecture 
Bon aout ies Ue ye Bao: doctrines of Succession approved 
S nocent in aitas; in the different schools of Hindu law. I will 
begin with the Mitakshara of Vijnanesvara, 
and end with the Digest of Jagannatha, the latest original 
writer on the Law of Inheritance. You will thus have a 
complete view of the different stages of development of the 
principles of. inheritance from the end of the eleventh to 
the end of the eighteenth century. In the two previous 
Lectures I attempted to discover the causes which led to the 
growth of the Law of Succession. “The conflicting doctrines ” 
of the Hindu legislators are often stigmatised as misleading 
and barren of practical results. By marking the growth of 
these doctrines in different ages, you will perceive that the 
* conflicting ’ maxims are only the inevitable outcome of the law ` 
of progress. When you read, side by side, the dicta o of t 
different legislators ous. will find ie each, Buster seed : 
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altered, added to, and improved upon, the rules which were laid 
down in former ages. Traces of advancement are distinctly 
visible. The rules suited to one set of circumstances are totally 
inapplicable in a different condition of society. The different 
legislators merely reflected the spirit of their time, and their 
‘conflicting’ doctrines are but the backward and forward 
oscillations of an ever-advancing tide of progress. 
Let us hear now what Vijnanesvara says : 


MITAKSHARA 
By Vijnanesvara 
[1076] 


The term “heritage” signifies that wealth which becomes the 
property of another solely by relation to the owner. 
The wealth of the father or of the paternal grand- 
father becomes the property of his sons or grandsons, in right of their 
being his sons or grandsons. The property devolves on parents (or 
uncles), brothers, and the rest, upon the demise of the owner, if there 
be no male issue, in right of their being his uncles or brothers. The 
same holds good in respect of their sons or other (descendants).* 
Therefore, it is a settled point that property in the paternal or 
ancestral estate is by birth, and not by demise of the 
last owner.* 
It should be noticed here, that Vijnanesvara in speaking of the 
HS A pen unobstructed heritage, extends the vested right to 
tended to three two degrees, i.e., down to grandson. Did he do so 
Druten intentionally or for the sake of brevity ? All later 
jurists of the Mitakshara School seem to have accepted the latter view 
and have accordingly extended the vested right to three degrees down 
to great grandson. In Mit., II, i, 2—3, when dealing with succession to 
a man dying without male issue (putra) the word issue or putra is there- 
fore universally understood to include descendants in the male line 


Mitakshara. 


Right by birth. 


11, 12, 8. 
"aÍ; L27. 
31, 1,22, 23. 
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down to great grandson. In the recent case of Buddha Singh vs. 

Laltu Singh, the Judicial Committee have further held that in the case 

of collaterals also in the Mitakshara School, succession extends to three 

degrees of descendants from each male ancestor, the words putra, suta, 
etc., in Mit., II, v, 2—5, being used as in the previous portions of the 
work in a larger sense.” 

The father and the son have equal rights in ancestral ? property. 

gan aki Kia Although grandsons (also) have by birth a right in 
of father and son in the grandfather’s estate equally with sons, still the 
ancestral property: distribution of the grandfather’s property must be 
adjusted through their fathers, and not with reference to themselves. 

The meaning here expressed is this. If unseparated brothera die, 

leaving male issue, and the number of sons be unequal, one having 

two sons, another three, and a third four, the two receive a 

single share in right of their father, the other three take one 

share appertaining to their father, and the remaining four similarly 
obtain one share due to their father. So, if some of the sons be living 
and some have died leaving male issue, the same method should be ob- 
served: the surviving sons take their own allotments, and the sons of 
their deceased brothers receive the shares of their own fathers res- 
pectively. Such is the adjustment prescribed by the text—“ Among 
grandsons by different fathers, the allotment of shares is according to 

the fathers.” * 

Of the twelve classes of sons mentioned by Yajnavalkya, the 
next in order, as enumerated, must be considered to 
be the giver of the funeral oblation or performer of 

obsequies, and taker of a share or successor to the effects.* 

Manu, having premised two sets of six sons, declares the first 
six to be heirs and kinsmen; and the last to be not heirs, but kinsmen. 
That must be expounded as signifying that the first six may take the 
heritage of their father’s collateral kinsmen (sapindas and samano- 
dakas) ; but not so the last six.* All, without exception (however), have 
a right of inheriting their father’s estate for want of a preferable son,” 


Son. 


1 See post. = 
ST, v, 3. 
3 Yajnavalkya, II, 121. : 
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That sons, principal and secondary, take the heritage has been 
shown. The order of succession among all (tribes and classes) is next 
declared : 

“The wife, and the daughters also, both parents, brothers like- 
wise, and their sons, gentiles, cognates, a pupil, and a fellow-student : 
on failure of the first among these, the next in order is indeed heir to 
the estate of one who departed for heaven leaving no putra or male 
issue. This rule extends to all persons and classes.” * “ The word putra 
here,” says the Privy Council in the recent case of Buddha Singh vs. 
Laltu Singh, “ according to all commentators, conveys a larger meaning 
than is usually implied by the term ‘Son’.” The Viramitrodoya says 
clearly that the word “Sonless” which is the literal equivalent of 
a putra, signifies “in default of son, grandson and great grandson” 
(Ch. ITI, Pt. I, v, 11). 

In the first place, the wife shares the estate. ‘ Wife’ signifies a 

3 woman espoused in lawful wedlock. ‘The singular 
Wife. f 

number denotes a class; so that, if there be more 

than one, they divide the estate amongst themselves, and take their 

respective shares. It is a settled rule, that a wedded wife, being 

chaste, takes the whole estate of a man, who, being separated from his co- 

heirs and not subsequently reunited with them, dies leaving no male issue.’ 

On failure of her, the daughters inherit. They are named in the 

plural number, to suggest the equal or unequal par- 

Daughters. Em r eg NN 

t- ticipation of daughters alike or dissimilar by class. 
If there be competition between the married and unmarried daughter, 
the unmarr:ed one takes the succession. If the competition be between 
an unprovided and enriched daughter, the unprovided one inherits ; but, 
on failure of such, the enriched one succeeds.“ 
~ In judging of the respective claims of married daughter it has 
- Pecuniary Condi- been held that their pecuniary condition is not to be 
tion examined minutely so as to find out if there is any 
shade of difference in their circumstances but it is only to be seen 
whether there is any marked degree of difference in such condition so 
“as to give one a prior right of inheritance.’ 
TE a -¥ajoavalkya, IT, 136, 136. 
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By the import of the particle ‘ also’ the daughter’s son succeeds 
aA PR ava hs to the estate on failure of daughters.’ 
; On failure of those heirs, the two parents, meaning 
the mother and the father, are successors to the property. As the word 
Two parents; 1st ‘mother’ stands first in the phrase into which the 
mother, then father. compound ‘ parents’ is resolvable, the mother takes 
the estate in the first instance; and, on failure of her, the father. 
Besides, the father is a common parent to other sons, but the mother is 
not so; and since her propinquity is consequently greatest, it is fit that 
she should take the estate in the first instance, conformably with the 
text—“ To the nearest sapinda the inheritance next belongs.” ° There- 
fore, since the mother is the nearest of two parents, it is most fit that 
she should take the estate. But, on failure of her, the father is 
successor to the property.*) 

‘Phe claim in virtue of propinquity is not restricted to sapindas, 
or blood relations, alone; but, on the contrary, it appears from the very 
text of Manu quoted above— To the nearest sapinda the inheritance 
next belongs ”—that the rule of propinquity is effectual, without any 
exception, in the case of samanodakas, as well as other relatives, when 
they appear to have a claim to the succession.“ 

On failure of the father, brethren share the estate. Among bro- 
thers, such as are of the whole blood, take the inherit- 
ance in the first instance, under the text before cited, 

“To the nearest sapinda the inheritance next belongs ;”’ since those of 
the half-blood are remote through the difference of the mothers. If 
there be no uterine brothers, those by different mothers inherit the estate, 

It ought to be noticed here that although the Mitakshara men- 
Pe PENEAN tions the rule of preference of the whole blood over 
whole blood over the half-blood only in the case of brothers and 
my e nephews, on the general principle of the Mitakshara 
that propinquity determines the order of succession, the above rule 
of preference applies to all Sapindas howsoever remote. In order 
however that the rule may be applicable, the competitors must be mem- 
bers of the same class, i.e., Sapindas of the same degree of descent from 
the common ancestor. ‘It has accordingly been held by the Privy 

; | = 
z ngg 187 ; Mitakshara, II, 3. 1—3. F 3 j bts fa Bi 
3 II, 3.5, =; aoe 
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Council that an uncle of the half-blood is a preferable heir under the 
Mitakshara to sons of an uncle of the whole blood.’ 

On failure of brothers also, their sons share the heritage in the 

order of their respective fathers. In case of com- 


Brothers’ sons. “ante 
petition between brothers and nephews, the nephews 


have no title to the succession ; for their right of inheritance is declared 


to be on failure of brothers.’ 

However, when a brother has died leaving no male issue, and the 
estate has consequently devolved on his brothers indifferently, if any of 
them die before a partition of their brother’s estate takes place, his sons 
do, in that case, acquire a title through their father ; and it is fit, there- 
fore, that a share should be allotted to them in their father’s right, at a 
subesequent distribution of the property between them and the surviving 
brothers.” 

If there be not even brother’s sons, gentiles (gotrajas) share the 

Gotrajas or Gen- estate. Gentiles are the paternal grandmother and 
tiles. sapindas and samanodakas. In the first place, the 
paternal grandmother takes the inheritance. On failure of the 
paternal grandmother, the sagotra sapindas or blood-relations sprung 
from the same family with the deceased—namely, the paternal grand- 
father and the rest—inherit the estate. For bhinna gotra sapindas, or 
sapindas sprung from a different family, but connected by consanguinity 
with the deceased, are indicated by the term bandhu, or cognate. 

Here, on failure of the father’s descendants, the heirs are suc- 
cessively the paternal grandmother, the paternal grandfather, the uncles 
and their sons. 

On failure of the paternal grandfather’s line, the paternal great 
grandmother, the great grandfather, his sons and their issue, inherit. 
In like manner, up to the seventh degree, must be understood the suc- 
cession of kindred, known as sagotra sapindas. 

In Chapter II, see V of the Mitakshara dealing with the succes- 

Meaning of putra, 810n of the gotrajas, the original for the words ‘ sons,’ 
suta, etc. ‘issue,’ ‘ descendants,’ etc., are putra, suta, santana or 


LATI, 4 1, 5,6. See Suba Singh vs. Sarafraz, 19 All., 215 (F.B.), at p. 223—224; Ganga 
Sahai vs. Keshari, 19 C.W.N., 1175 (P.C.); 37 All., 545. See also Sham Singh vs. Kishun 
Sahai, 6 C.L.J., 190, where at p. 202, a passage from Visweswara Bhatta’s Madanparijat is 
translated by Mukerjee, J. ; 

311, 4, 7, 8. 
3 II, 4, 9. 
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sunava and the words are used not in their literal or limited sense but in 
a larger sense; it has accordingly been held by the Privy Council* that 
brother’s sons and uncles sons in the above passages include their 
grandsons as well. 

If there be none such, the succession devolves on samano- 
dakas ; and they must be understood to reach to seven degrees beyond 
the kindred known as sapindas; or else, as far as the limits of know- 
ledge as to birth and name extend. Accordingly Vrihat Manu says: 
“ The relation of the sapindas ceases with the seventh person ; and that 
of samanvdakas extends to the fourteenth degree, or, as some affirm, 
it reaches as far as the memory of birth and name extends. This is 
signified by gotra, or the relation of family name.” ° 

On failure of gentiles, the cognates (bandhus) are heirs. Cog- 

Bandhas or cog- ates are of three kinds—related to the person him- 
nates. self, to his father, or to his mother, as is declared by 
the following text: “The sons of his own father’s sister, the sons of 
his own mother’s sister, and the sons of his own maternal uncle, must 
be considered as his own cognate kindred. The sons of his father’s 
paternal aunt, the sons of his father’s maternal aunt, and the sons of his 
father’s maternal uncle, must be deemed his father’s cognate kindred. 
The sons of his mother’s paternal aunt, the sons of his mother’s maternal 
aunt, and the sons of his mother’s maternal uncle, must be reckoned his 
mother’s cognate kindred.” 


Bandhus 


< 


I. His own father’s sister’s son (1) 
His own bandhus 
) (atma bandhus). 


” 39) mother’s 32 33 (2) 


» _ » maternal unice’s,, (3) 


II. Father’s father’s sister’s ,, (4) 
(5) Father’s bandhus 


22% OUD ORB Saas C (pitri bandhus). 
55 maternal uncle’s,, (6) ies a 


III. Mother’s father’s sisters’s,, (7) | 
(8) Mother’s bandhus 
. (matri bandhus). 


2 
55 mother gi sz = j 


» Maternal uncle’s „ (9) 


1 Buddha Singh vs. Laltu Singh (P.C.), 20 C.W.N., 1; 37 All., 604}; 421. A., 208; 33 
C.L.Je, 481. A bg pe Fs 4 x oh 
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Here, by reason of near affinity, the cognate kindred of the 
deceased himself are his successors in the first instance ; on failure of 
them, his father’s cognate kindred ; or if there be none, his mother’s 
cognate kindred.’ 

If there be no relations of the deceased, the preceptor, or, on 

failure of him, the pupil, inherits. If there be no 
en. rev, pupil, the fellow-student is the successor. If there 
be no fellow-students, a learned and venerable priest 
. should take the property ofa Brahmana. Never shall 
aokii a king take the wealth of a priest. But the king, 
and not a priest, may take the estate of a Kshattriya or other person 
of an inferior tribe, on failure of heirs down to the 

ere fellow-student. 


The author (Yajnavalkya) next propounds an exception to the 
maxim, that the wife and certain other heirs succeed 


pepe wiles agg to the estate of one who dies leaving no male issue. 
“ A reunited (parcener) shall keep the sharesof his 
reunited (co-heir) who is deceased, or shall deliver it to (a son sub- 
sequently born)’. On failure of male issue, the reunited parcener, and 
not the widow, nor any other (female) heirs, shall take the inheritance.” 
= ěTfthere be brothers of the whole blood and half-blood, an uterine 
brother, being a reunited parcener, not a half-brother who is so, takes 
the estate of the reunited uterine brother. ‘This is an exception to the 
 yule, that “ A reunited parcener shall keep the share of his reunited co- 


a a who is deceased.” 7 
ka : the inquiry, “who shall take the succession 










2 dies leaving no male issue, and there exists a 
d, as well as a half-brother who was associated 
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In case of reunion, brothers of the half-blood, who were reunited 
after separation, and sisters by the same mother, likewise participate. 
They inherit the estate and divide it in equal shares.’ 


Reunion 


1. In an undivided family, the widow and the other female 


heirs are excluded by the associated parceners of the 
Four canons re- 


garding the rights deceased. 
of parceners. 9 


2. The associated brethren of the whole blood 
exclude half-brothers. 


3. The unassociated uterine brothers and the associated half- 
brothers inherit together. 


4. The associated half-brothers, and sisters hedha the same ma 
divide the estate in equal shares. 


> ri RRO "s ra 







à J at JP baik a R 
APARARKA ris Eos 
Abad tenet 
(1125) ei 
igih pis > 
The paternal estate is divided equally among sons. 
ses a i seks Twelve classes of sons were recognised in 
tion ot heirs. ages. Of all the secondary sons, the dattaka, or thi 
4 ai adopted son, alone is gilt seknowledand in he é 
Re l present age. ani igir eee a a 
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widow be young and suspected of unchastity, her claim should be over- 
looked, and the inheritance should devolve upon the 
brothers. In dividing the property among brothers, 
the following rule should be observed. If the property was jointly 
acquired by the brothers without any detriment to the paternal property, 
then the surviving brothers should equally share it 


Brother. 


Excluded by pa- k a 
rents ifthe property amongst themselves, in preference to their parents. 


b estral, - ; 
Sele But if the estate claimed was ancestral property, then 


the parents shall exclude the brothers. 


The Vedic text that “ Women are devoid of sense, and are, there- 
39) 


; fore, not entitled to inheritance,” should be explained 
Vedic theory of | s d > 
exclusion of women in the following manner. They are not entitled to 


interpreted. - : an ; 
1 inherit, if there be male issue. 


Daughters succeed on failure of the widow ; and the parents come 


Daughter. after them. Of the parents the father succeeds first, 
Parents: 1st and then the mother. 

father; then mother, In default of the parents, the brothers are heirs. 
brothers ; Of these, the uterine brothers are preferred to the 


_ half-brothers, for the former are nearer than the latter. The uterine 


brothers are entitled to perform the sraddha of maternal kinsmen, and 
the half-brothers have no right to do so. 

their sons. The sons of brothers come after the brothers. 

On failure of nephews, the gotrajas are heirs. Of 
these, the nearer is first entitled to the property. 

Manu ordains: “The propinquous kinsman of the (deceased) 

sapinda inherits his property.”* The heritable propinquity also has 
thus been explained by him: “To three ancestors must water be given, 
etc.” ? That person who gives the water and the cake to any of the three 
paternal ancestors to whom the deceased was bound to present them, is 


Gotrajas. 


a propinquous sapinda of the deceased; and the descendants of the 


same person, who give the water and the cake to any of the ancestors 
to whom the deceased was bound to give them, are also propinquonus 
sapindas of the deceased. Among these the uterine brother is a nearer 
sapinda to the deceased than any other kinsman, because he presents 
the water and the cake to the same ancestérs on whom the deceased 
was bound to confer them. The nephew isa little more remote than 


a ace IX, 187. 
? IX, 186. 
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the uterine brother, because the former gives a cake (to his father) 
which has no connection whatever with the deceased. The son of the 
nephew is more remote than the nephew himself, because that son 
presents two pindas (to his father and grandfather) which have no 
connection whatever with the deceased. Similarly, any other descrip- 
tion of brother, his son, and grandson (are related in different heritable 
degrees to the deceased). 

Thus we see that according to Apararka, the son of the nephew 
inherits in default of the nephew, and as pointed out 


by the Judicial Committee Apararka construes the 
39 


Son of nephew. 


expressions “‘ brother’s son’s and uncle’s sons” in a wider sense. ` 

In default of gotrajas, the bandhus take the heritage. These are 

the sons of the father’s sister, mother’s sister, and 

maternal uncle’s son, and similar kinsmen. 

On failure of bandhus, first the pupil and then the fellow-student 
are Successors. 
As to what Katyayana says: “ On failure of male issue, the 
father shall take the estate acquired by his son after 
Katyayana’s dic- ays i 

tum as to fathers partition, or the brother, or the natural mother, or the 

right in default of paternal grandmother in natural order;” this was 
merely to show that the heritable right accrues to 

them in default of male issue. The omission here of widow and 

daughters should, therefore, be supplied. The text then would 

read thus: the brother shall inherit in default of the father with 

the mother’s consent. If the consent be withheld, then the mother 

shall take the estate according to the following text of Vrihaspati: 

“ The mother must be considered as heiress of her son, who dies leaving 
neither wife nor male issue; or with her consent, 

Mother’sright ac- > $ ; | 
cording to Vrihas- the brother may be heir.” In default of these 
paii, the grandmother Gone markar) of the ‘deceased 


od 


Bandhus, 


inherits. 
After naming the daughter and daughter’s son (as heirs), Vrihas- 
7 * pati proceeds: “ On failure of them, uterine ikan 
Vrihaspati’s enu- 
meration of heirs and sons of brothers, kinsmen bearing the sam 
RENEE y name, pupils, and learned priests, < are entitled 
to possess the estate.” = = 7 Sih 


1 See Buddha Singh vs. Laltu Singh, 20 O.W.N., 1 (10) P.C.; 37 AN., 604; 42 LA, 208; 
22 C.L.J., 481 ; for text see J. C. Ghose’s Hindu Law, Vol. II, p. 294. aE 





332 THE HINDU LAW OF INHERITANCE 


Lastly, the King shall take the estate of a subject dying without 
an heir; for, says Vrihaspati, he is lord of all. ‘The property of a 
priest can never escheat to the Kina, 

Smriti: He who takes the property of another shall perform 
Fetal oF the hok his sraddha, and shall present the funeral oblation to 
as enjoined in three ancestors. By saying “ oblation to three ances- 
oe tors,” the sraddha performed on the day of the new 
moon must have been here intended. 

Vishnu says: “The son shall offer the funeral oblations even 


if he does not get any property of his father.”’ 


SMRITI CHANDRIKA* 


By Devananda Bhatta 
Smriti Chandrika 


on heirs. ct 150] 


The shares of property left by the father, grandfather, and great 
anii haale grandfather are to be adjusted through their res- 
descendants deter- pective fathers, and not with reference to themselves- 
ne pe ih ta The son of the grandson of the deceased pro- 
prietor takes, in default of his father, the share of his father. Where 
there is no such son too (?.e., son of the grandson), but his sons are in 
existence, they, as the descendants of the deceased proprietor, do not 
take a share in the property of their great great grandfather. The 
right of inheritance here ceases. 

A great grandson has been declared entitled to his great grand- 
father’s property, just on the same principle on which a son and the 
like have been declared entitled to their mother’s property. This is 
simply because they survive the deceased, and offer funeral oblations to 
her. It has hence been ‘properly declared, “ Let his (grandson’ s)ipon 
take the share.” 


Tt must hence be understood that, whoever, by reason of the 
Leen proprietor being related to him as father, grandfather, or 


o folloy copious extracts are taken from the pyoplent anala Hung of Smriti 
in, by T. Kristna Sawmy yer. the 
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great grandfather, offers funeral oblations to him, becomes entitled to 
participate in his (deceased’s) property, notwithstanding that the 
deceased had got other sons, grandsons, and the like. 

Hence, Devala: “ Sages declare partition of inheritable property 
to be co-ordinate with the gift of funeral cakes.” 

The meaning is, that Manu and other sages contemplate the 
partition of inheritance as well as the presentation of funeral oblations 
to extend to the fourth in descent.’ 

Here Devananda Bhatta gives his reason why unobstructed 

Doctrine of reli. 'mheritance stops short at the great grandson, the 
gious principle: reason being that the right of inheritance and offering 
of funeral oblations are co-ordinate. )This is a clear reputation to the 
opinion of Dr. Jolly? that the idea of funeral offering being the basis 
of Hindu law of inheritance has originated from too exclusive a study 
of the writers of the Bengal School during the early period of adminis- 
tration of Hindu Law. Chandesvara of the Mithila School gives an 
unequivocal support to the doctrine of religious principle. 

The secondary sons enumerated (by Manu and other sages) had 

all been recognised as sons in former ages ; but in the 
eco and eo at Kali age the adupted son alone is acknowledged. By 
age, asa substitute the text— None is to be recognised as a son except 
or Son begotten. È 

a son of the body, or one who is adopted,” the learned 
have, in the early period of the Kali age, prohibited the recognition of 
any other son than the legitimate and the adopted, with the view of 
maintaining virtue in the world. 

The appointment of a daughter to raise up a son to her father 

ETTO must also be considered by the same text to ‘be 
daughter prohibited prohibited in the Kali age, such a son not being 
setae either one of the body or adopted. The conclusion 
hence is, that, in the Kali age, in default of a legitimate son or grandson, 
the adopted son alone and none else is recognised as a subsidiary son. 

In taking the assets of the adoptive father too, there are certain 

TARN Er adibe instances in which the boy adopted does not pinnana 
ed son when a son the whole estate. Accordingly Vasishtha: ‘ i ‘When 
wards ban. Saften a som has been adopted, if a legitimate son hee x 

wards born, the given son shares a fourth part.” 2 





i Ohap. VIN, KANA 
* Jolly's Tagore Law, p. 168. RLS ae 
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If, where, among several brothers, one has a true legitimate son, 
and the others have sons of the description of kshetroja and the like, 
and the brothers die in an undivided state, the partition of the grand- 
father’s property then takes place among the principal and secondary 
sons according to their respective fathers. 

There too, where the secondary son of a brother has been 
superseded by a legitimate son subsequently born to the same brother, 
the former, that is the secondary son, gets only a fourth part according 
to the law as already set forth. 

A similar rule is to be observed (mutatis mutandis) where some 
of the brothers only are dead and the others are living.’ 

Vrihaspati, observing that wives are more closely allied to the 

aa All deceased than any one else by reason of their con- 

ferring benefits temporal and spiritual on him, holds, 

that the widows alone are entitled to inheritance in default of secondary 

sons, notwithstanding the existence of the father and other relations as 
far as sakulyas. 

The law, allowing a lawfully-wedded wife (patni) to take the 
entire share of her husband, is applicable to the case of a parcener 
dying divided and without reunion. 

Vrihaspati says: “ Whatever property a man possessed of every 
kind after division, whether mortgaged or other, the lawfully-wedded 
wife shall take after the death of her husband, with the exception of 
immovable property.” 

The last exception is applicable to a lawfully-wedded wife who 
has not even a daughter. 

Vrihaspati further says: “ After the death of the husband, the 
widow preserving (the honour of) the family, shall obtain the share of 
her husband so long as she lives ; but she has not property (therein to 
the extent of) gift, mortgage, or sale.” 

The competency of a widow to make gifts for religious or 
charitable purposes, such as the maintenance of old and helpless persons, 
begs sanctioned by law, the above passage must be held as contemplat- 

ee want of independence of a widow in making gifts, ete., for 
T s ro: Pena religious or suerte but pately temporal, such as 
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It must be understood, however, that the law does not deny the 
independent power of a widow even to make a mortgage or sale for the 
purpose of providing herself with funds necessary for the discharge of 
religious duties. 

Where there are several widows, it is proper that they should all 
take the inheritance of their sonless husband by dividing the same in 
equal shares among them.’ 

Daughters. Daughters inherit in default of the widow. 

Where there is a competition between a daughter unprovided 
and one unmarried, the unmarried alone first takes; the maintenance of 
such daughters out of the wealth of the father being indispensable. On 
failure of such a daughter, the unprovided takes, such a daughter being 
destitute of the means of subsistence, owing to the inability on the part 
of her husband to maintain her, although he is bound to do so. Inm- 
default of unprovided daughters, the daughter provided or enriched 
and possessing the necessary qualifications, is entitled to the inheritance.. 

The word ‘unprovided’ in the passage above, means unprovided 

Barren daughters With wealth, and not unprovided with offspring, such 
SSO es: as barren daughters and the like; for daughters of 
the latter description are not at all entitled to inherit their deceased 
father’s estate, they being incapable to confer on him benefits spiritual 
through the medium of their offspring. The daughters stand conspicu- 
ous in the line of succession by reason of their conferring benefits by 
means of their descendants. 

On failure of daughters, the daughter’s son inherits, he being the- 
offspring of the daughter. ; 

The eguality contemplated by Narada between a son’s son and : a 

= daughter’s son must be understood to consist in 
conferring benefits not temporal, that is, in the per- 
formance of sraddhas; it being declared by Vishnu: “In. offering: 
oblations to the manes, the daughter’s sons are considered as son’s 
son.”’? 


Dauzhter's son. 


On failure of the danghter’s son, none being more n nearly related | 

Parents father to the deceased than the father, the text, “The estate 
before mother. of one who leaves no male issue is inherited by ug 4 : 
father” here applies, and the wealth, accordingly, bisama inh əritable- 


‘Chap. XI, 1. vec © 
2 Ibid., 2. GN te AEE 
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by the father. Likewise, on this very occasion, none being more nearly 
related to the deceased than the mother, the text “ Of a son dying 
childless (and leaving no widow) the mother shall take the estate ” also 
applies, and the wealth becomes inheritable by the mother. 

There being no reason for giving preference to one over the 
other, the precept alone must be relied upon in the matter. The law 
gives priority of succession to the father.’ In this section the author in 
rather strong language categorically refutes all the arguments of 
Vijnanesvara in preference of mother. 

The place which a grandmother ought to take in the order of 

succession, has been expressly declared to be after 
Grandmother. x x 
the mother, and before the brother.” 
On failure of the mother, the property devolves on the uterine 
brother, his propinquity to the deceased being greater 


Uterine brother. : 
MAAE gen 3 by reason of both of them having been born of the 


same mother. 
On failure of the uterine brother, the wealth goes 


to the half-brother, or brother by a different mother. 
The sons of brothers are entitled to the succession immediately 
after them. The sons of the brothers of the whole 
blood are preferred to those of the half-blood. 
If it be asked who succeeds if there be not even brothers’ sons, 
Yajnavalkya says: 1 Gotrajas’ (or kinsmen sprung 
from the same general family with the deceased) 
[add here,] take the inheritance. 
The term gutraja (though general in its signification) excludes 
here the father, brother, and his son, who have 
Gotraja excludes > 
father, brother, and already been separately noticed ; and comprehends 
Tanen the son of the grandfather and such other persons as 


Half-brother. 
Brothers’ sons. 


Gotrajas. 


are sprung from the same family. 
“Whe term gotraja further excludes the daughter of the grand- 
father and the like females, it being primd facie a 
Senn either compound of two plural terms of the masculine gen- 
and the like der formed by omitting one and retaining the other. 
Tamales: 
apii Vhe term gotraja being used in the text of Yajna- 


valkya after tho words “ brothers likewise and their vet both of which. 


sn 
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denote males, must be concluded to mean male gotrajas only, and not 
females. 

Gotraja (in Sanskrit) means persons sprung from the same 
family. But a grandmother is not one sprung from the same family 
with the deceased. She was born in a different family, and had con- 
nection with the family of the deceased only by marriage. She cannot 
hence be called a gotraja. (It is true that the grandmother inherits, 
but she does so by a special text.) 

Thus the author of the Smriti Chandrika differing from Vijnanes- 

det Ba Ate la pee RTS holds that the paternal grandmother cannot be 
differs from Mitak- called a Gotraja and that her place is immediately 
ma after that of the mother. He also differs in regard 
to the order of succession amongst gotrajas.* The Judicial Committee 
rightly observe that Devananda Bhatta differs from the author of the 
Mitakshara in several essential rules of law.’ 
The following text of the Sruti also favours the view that females 
a aie) aed) SANGGI ase rule excluded from inheritance : “ Females 
from inheritance and persons deficient in an organ of sense are deemed 
pt Cae RT, incompetent to inherit.” This text applies only to 
females other than the widow, daughter, and the like.’ 

The separate mention of “ brothers and their sons,” while they 
are comprehended in the term gotraja, is indicative of the rule that, of 
the descendants severally belonging to the grandfather and others, 
(only two, namely) the son and the grandson are entitled to inheritance, 
as is the case with the descendants of the father. This view of the 
Smriti Chandrika that the collateral descent is to be limited to two 
degrees in each line under Mitakshara law is not accepted by the 
Judicial Committee.* ar ppd f 

Manu too propounds the same principle: “ Whoever is the next 
in the line of kinsmen (sapinda), to him the inheritance belongs.” 

“Tt would appear,” says Dharesvara, “that although, on the 
demise of a father, his father and son stand both on an equal footing in 
point of propinquity, and there would thus be no reagon; poder the text 


1 $m. Ch., XI, v, 3—4. 
2 Buddha Singh vs. Laltu Singh, 20 C.W.N., 1 (11). 


3 Sm. Ch., XI, v, 1. eee 
* Buddha Singh vs. Tety Singh (P.C.), 20 C.W.N., 1 (13); 27 A, 604; 42 1A, 208522 
è C.LJ., 481. Ka Ne 2 
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of Manu cited above,’ for giving preference to one over the other, yet 
on the strength of the text of the same author, ending with the phrase 
“by the brother alone,’ the order of succession, with reference to near- 
ness of kin, must take its course through the descendants only. There- 
fore, by the text ‘ Whoever is the next in the line of kinsmen, etc., it 
must be understood that in default of the descendants of the father, the 
descendants of the grandfather succeed, and that in default of them, 
the descendants of the great grandfather take the inheritance. <A 
similar rule of succession must be observed as far as the highest degree 

of sapindas.”’ 
The order of succession then stands as follows: On failure of a 
brother’s son, the son of the grandfather succeeds ; 


Their enumeration 7 - $ He = 
and order of succes- on failure of him his son; on failure of him, the son 
BA of the great grandfather; on failure of him, his 


son; on failure of him, the son of the great great grandfather ; 
on failure of him, his son; on failure of him, the son of the father 
of the great great grandfather; on failure of him, his son; on 
failure of him, the son of the last sapinda; on failure of him, his 
son; on failure of him, the son of the first samanodaka ; on failure of 
him, his son. A similar rule is to be observed in regard to the succession 
of the descendants of each of the six samanodakas of the higher grade. 

On failure of these, the bandhus or cognate kindred succeed. 

Of the kinsmen (sapindas), distant kinsmen (samanodakas), and 
cognate kindred, in default of one that stands 
nearest in the order expressly given, he that may be 
viewed among them to stand on a par with him may be selected ; it 
being generally declared by Gautama: “ Let those take the in- 
heritance who are allied by the pinda or gotra, or connected through 
the same Rishi.” ? 

Re caweron in In default of bandhus, the order of succession is 
default of them. as follows: 
1. The preceptor. 
2. The pupil. 
3. The fellow-student. 


Bandbhus. 
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MADANA PARIJATA 
By Visvesvara Bhatta 
[1175] 


The following is the order of succession to the estate of a 
gga man who, being separated from his co-heirs, departs 
rarijata s enumer- è i á 

ation of heirs when for heaven without leaving any male issue: “ The 


a person separated Na eas i 
fron his epia wife and the daughters also, both parents, brothers 


dies leaving no male 
issue. 


likewise, and their sons, gentiles, cognates, a pupil, 
and a fellow-student.” * 

“On failure of the first among these, the next in order is indeed 
heir to the estate of one who departed for heaven leaving no male issue.” 
This rule extends to all (persons and classes). ; 
Wife (patni) signifies a woman espoused in lawful wedlock ; the 

term here used in the singular number may be 

extended to a plurality of wives lawfully wedded, 
whether they are of a like or dissimilar class. The property is to be 
divided by them according to their class. 

On failare of wife, the daughters inherit. Thus Katyayana says: 
“Let the widow succeed to her husband’s wealth, 
provided she be chaste ; and in default of her, let the 
daughters inherit, if unmarried.” Under specific provision of the word 
unmarried, it is meant that if there be competition between a married 
and an unmarried daughter, the unmarried one takes the succession ; 
and in default of her, the married. Among the daughters, the unprovid- 
ed are to inherit first, and then the enriched. The text of Gautama is 
equally applicable to the paternal as to the maternal estate. A woman’s 
separate property goes to her daughters unmarried or unprovided. | 

On failure of daughters, the daughter’s son succeeds to the estate. 
Thus Vishnu says: “If a man leave neither son nor 
son’s son, nor (wife nor female) issue, the daughter’s 
son shall take his wealth.” For in regard to the obsequies of ancestors, 
daughter’s sons are considered as son’s sons. Yajnavalkya has likewise 
declared this by the use of the particle “also” in the case concerning 
daughters. ; 2 


Wife. 


Daughters. 


Daughter's son. 


+ Yajnavalkya, II, 135, 136. e i ers Roos 
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In default of danghter’s son, the parents are successors to the 
property. Here the word (pitarau) is a conjunctive 
compound, and though the order of succession is not 
fully expressed, yet the order of succession is sufficiently obvious 
from the phrase itself; therefore the order of succession is to be 
inferred from the order in which the words stand in the phrase, that is, 
the mother succeeds first, and then the father. In explaining the text 

lst mother, then Concerning the succession of wife. etc., we have 
aben treated fully of the subject in our commentary on 
Mitakshara, called Subodhini, in the chapter on ‘ Vyavahara’ ; and we 
abstain from speaking more about it here, as it will lead to a tedious 
discussion. 

On failure of father, the brethren share the estate ; the uterine 
brothers share first, because there is a direct consan- 
guinity between them, as they are born of the same 
mother. After them, brothers by different mothers inherit the estate. 
The order of succession is regulated by the degree of propinquity. “To 
the nearest kinsman the property of the (deceased) sapinda next 
belongs.” (That i is, among the kinsmen, he whose propinquity is greatest 
by reason of his near connection of the body with the deceased 
sapinda i is entitled to the succession. This shows that Visvesvara Bhatta 
TUR the rule that propinquity determines the order of E IERA 
Ga In default of uterine or half brothers, the brother’s sons are 

entitled to inherit. Among them, the uterine bro- 
Brother's eae ; j ther’s sons are first to take the heritage, and in their 


hee SUSE 


Gg sence the half brother’ s sons succeed. 
Rese > = “When a “brother bas died and the estate has devolved conse- 
‘ox ently on on his brothers indifferently, agreeably to the text concerning 
ewi. SA daughters, etc.,” SIE any one of them die before the partition of 
_brother’s estate takes place, his sons- do, i in that case, acquire a 
ee ees R the eee of their father, because 


A 
r 


Parents : 


_ Brethren. 


















| ee SA Jaa aan kran eneh 
en grandfather’ s sons, and 
rnal Lie paote, ase 


fe re Seth ait 


VIIC 








DEVELOPMENT OF THE PRINCIPLES 341 


inherit the estate; in the absence of whom, the samanodakas share the 
heritage. 

Here this rule is to be observed. In default of brother’s sons, 
the paternal grandmother succeeds to the estate. In her default, the 
paternal grandfather. As a father succeeds to the estate in the absence 
of a mother, so the grandfather is entitled to the estate in the absence 
of the grandmother. And as brothers succeed in default of father, so 
the paternal uncles succeed to the estate in the absence of paternal 
grandfather. Among the paternal uncles, the succession of uterine and 
halt-blood uncles should be regulated in the same manner as in the case 
of brothers, that is, the paternal grandmother’s sons first inherit, and 
after them the stepgrandmother’s sons and in their default the paternal 
uncle’s sons inherit in the same manner as brother’s sons.‘ In default 
of them, the paternal great grandmother succeeds to the estate, and in 
her absence, the paternal great grandfather, and in his absence his sons, 
and in their default, their sons. In this manner must be understood 
the succession of sapindas to the seventh degree; if there be no 
such kindred to the seventh degree, the succession devolves on 
the kindred known as samanodakas. In these cases also, the law 
of consanguineous propinquity should be observed as directed above. 
The same order of succession amongst gotrajas is also given in 
the author’s other work, viz., the Subodhini with reference to which the 
Privy Council observes: “No doubt it professes to be a commentary on 
the Mitakshara, but it is equally clear that in several instances it diverges 
from the acknowledged interpretations of its doctrines,” and “ they do 
not feel disposed to attach any canonical authority to the rule of the 
subodhini.” ? 

On failure of gentiles, the Bandhus or cognates are heirs. Cog- 

Cognates or Ban- Dates are of three kinds, related to the person him- 
dhus. self, to his father, or to his mother, as is thus declared 
by Vriddha Satatapa : N 

“The sons of his own father’s sister, the sons of his own 
mother’s sister, and the sons of his own maternal uncles, must 
be considered as his own cognate kindred (atma bandhus). ‘The 


sons of his father’s paternal aunt, the sons of his father’s maternal S 


see Subba Singh vs. Sarfaraz, 19 All., 215 (233) F.B. sane Sahai vs. Kahin 19 “he 


C.W.N., 1175 (1177) P.C.; 37 All., 545 ; 42 E. A., 177. ee oie 
= Buddha Singh vs. Laltu Singh (P.C.), C. W. N., 201 (11, 13); 37 AIL, 604; s421 5 aes 3 
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aunt, and the sons of his father’s maternal uncle, must be deemed his 
father’s cognate kindred (pitri bandhus). The sons of his mother’s 
paternal aunt, the sons of his mother’s maternal aunt, and the sons of 
his mother’s maternal uncles, must be reckoned his mother’s cognate 
kindred (matri bandhus).’”’ Here, by reason of near affinity (greater 
propinguity), the cognate kindred of the deceased (atma bandhus) are 
his successors, in the first instance, agreeably to the order in which they 
stand in the above text. On failure of them, his father’s cognate 
kindred (pitri bandhus) ; or if there be none, his mother’s cognate 
kindred (matri bandhus). This is the order of succession here intended. 
If there be no cognates, the preceptor, or, on default of him, the 
pupil inherits, so says Apastamba. “ If there be no 
male issue, the nearest sapinda succeeds, or in default 
of sapindas, the preceptor ; or failing him, the disciple.” 
If there be no pupil, the fellow-student is a successor: he who 
received his investiture or instruction from the same 


Preceptor, pupil. 


Fellow-student. i 4 
preceptor isa fellow-student. 


If there be no fellow-students, the srotriya or the venerable 
priests take the property. Thus says Gautama: 
« Venerable priests should share the wealth of a 
Brahmin who leaves no issue.” He who has learnt a portion of the 
Vedas is called a venerable priest. 
If there be no such successors, any Brahmin of the neighbour- 
aerechmin of the hood may be the heir. Thus Manu says: “ On failure 
neighbourhood. of all those, the lawful heirs are such Brahmins as 
have read the three Vedas, as are pure in body and mind, and as have 
subdued their passions. Thus virtue is not lost.” 
The wealth of a Brahmin shall never be taken by a king. Thus 
says Narada: “If a Brahmin dies without leaving 


Venerable priests. 


~ 


The property of a 


Brahmin does not any heirs, his estate should be given to the Brahmins ; 
escheat tothe king. Otherwise the king shall be guilty of sin.” 

Thus also says Manu: “ The BIOpereY of a Brahmin shall never 
be taken by the king. This is a fixed law.” 


_ Estate of a Kshat- 


But the king and not a Brahmin may take the 
estate of a Kshattriya or other persons of an 
inferior tribe. So Manu ordains: “But the wealth 
of the other classes on failure of al! (heirs) the king 
may take.” * 
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VIVADA RATNAKARA 
By Chandesvara 
[1314] 


Chandesvara, we find, bases the rules of succession on the 

Si Bees eae spiritual principle. In the chapter on ‘ Partible pro- 

kara: principles of perty’ he broadly lays it down that the benefit 

Aka a EN conferred on ancestors by descendants, down to the 

great grandson, is the sole ground on which they 

inherit the estate of the deceased proprietor. We will quote his exact 
words. He says: 

“To three must water be given, for three is the funeral cake 
ordained.” According to this text (of Manu), he who benefits another 
by offering a funeral cake to him, shall take his property. 

This leaves no doubt that the author of the Vivada Ratnakara 
was firmly of opinion that the spiritual principle was the basis of the 
law of inheritance. He who was entitled to perform the exequial 
ceremonies of his deceased kinsman, possessed also the right to inherit 
his property. 

If this fact be borne in mind, the rules of succession framed by 
Chandesvara become clear and consistent. 

We will now give a few extracts from the chapter on 
Inheritance : 

Regarding the succession to the property of one leaving no male 

issue, Manu says: “If the widow of a man, who 
The rule of inhe- , z 7 r 
ritance when the died without a son, raise up a son to him by one of 
decpagod.daevon no his kinsmen (sagotra), let her deliver to that son (at 
his full age) the collected estate of the deceased, 
whatever it be.” ? 

Parijata remarks that the widow of a person dying without issue 

Claims of the Shall, after raising up a son to him by her husband’s 
widow considered. brother, or by any sagotra sapinda (kinsman bearing 
the same family name), deliver to this son the collected wealth to which 


e agh set fag fave: sada” sft aaa À TA eai 
dawa frasa aa ARAA: | 


21X,190 aa pom 


Wie Aa. 


">> roe RG 


angakak the 





e nk Ka A WANG = Wd aa) 
Sy a ee ae MA eae 7 Pa” 
tan Wi a a T E 





344 THE HINDU LAW OF INHERITANCE 


her husband’s right of ownership had accrued. She must (on no 
account) appropriate it herself. 

The author of the Prakasa says, however, that the Kine shall 
summon a kinsman born in the same family as the deceased (sagotra), 
and deliver the property to him. ‘There does not appear to be any 
difference between the two opinions. 


Vriddha Manu : 
“A widow who has no male issue, who keeps the bed her lord 


inviolate, and who strictly performs the duties (of widowhood), shall 
alone offer the cake at his obsequies, and succeed to his whole estate.” 

This means the widow of a person who dies without leaving any 
of the twelve classes of sons recognised by law. By ‘ duties’ is implied 
the duties of widowhood. 

Vrihaspati : 

“In scripture, in law, in sacred ordinances, in popular usage, a 
wife is declared by the wise to be half the body of her husband, equally 
sharing the fruit of pure and impure acts: 

«Of him whose wife is not deceased, half the body survives ; 
how should another take the property while half the body of the owner 
lives ? 

“ Although distant kinsmen, although his father and mother, 
although uterine brothers, be living, the wife of him who dies leaving 
no male issue shall succeed to his share: 

« Since she was previously espoused in due form, she must support 
the consecrated fire; and after the death of her husband, the widow, 
faithful to her lord, shall take his wealth: this is a primeval law. 

“Taking his effects, movable and immovable, the precious and 
base metals, the grain, liquids, and clothes, let her cause the several 
sraddhas to be offered in each month, in the sixth, and at the close of 
the year. 
« With food consecrated to the gods and the manes, let her 
honour paternal uncles, spiritual preceptors, daughter’s sons, the 
offspring of her husband’s sisters, and his maternal uncles, learned men, 
unprotected persons, guests, and females of the family.” 

Some hold, that a woman may offer the double set of oblations 
(parvana) ; to forbid that, the legislator enumerates the sraddhas “ in 
each month, in the sixth, and so forth’’. By the word ‘ month’ are 
l : sraddhas offered in twelve successive months ; by the 
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term ‘sixth’ are suggested two srdddhas celebrated in the sixth 
month, one before the expiration of it, the other performed as 
usual; the term ‘and so forth’ includes the first annual obsequies and 
the anniversary sraddha performed yearly ; hence she must celebrate 
no other obsequies; else those other Sraddhas must be authorised by 
other texts ; and this precept would be unmeaning. 

“ Faithful to her lord” means a chaste wife. 

Udayakara, however, in his commentary on Manu, explains 
“faithful to her lord,” firm in the rigid duties of a faithful widow. The 
widow who is faithful to her lord, follows him in death. Consequently, 
since she cannot herself offer the monthly sraddhas and the rest, if she 
follow her husband in death, the causal form of expression in the 
phrase “ cause to be offered ” is pertinent. 

This opinion is not respected by many teachers, for, accord- 
ing to this supposition, (blameless) widows, endowed with every 
quality, but this of the strictest fidelity to their lords (which 
implies their burning with the corpse), would have no title to 
succession. i 

If a chaste wife then survives a person dying without male 
issue, the property of her husband devolves on her. 

On failure of her, the estate descends to the 
ANRA S surviving daughter. 

Nārada says : 

“If there be no son, the daughter is heiress by parity of reason ; 
for she keeps up the progeny, since a son and a daughter both continue 
the race of their father.” i 

Manu : À 

«he son of a man is even as himself, and as the son, such is 
the daughter: how then, if he have no son, can any inherit his property, 
but a daughter who is closely united with his own soul? ” ; 5 

Vrihaspati : 

“As sons, so do tbe daughters of men spring from (their) 
successive limbs; how then should any other human being inherit the 
property while a daughter exists ? ~ Ki; 

“Married to a man of equal class, virtuous, delighting in 
submission, she shall inherit her father’s estate, whether she be- 
expressly appointed or not (to raise up male issue itochim). 2 gupa 

2 IX, 130. i 
Ah 
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Vrihaspati again : 
“The mother may be considered as heiress of her son, who dies 
leaving neither wife nor male issue; or, with her 


Mother. : 
consent, the brother may be heir.” 


Manu `: 

“Of a son dying childless, the mother shall take the heritage; 
and she also being dead, the paternal grandmother shall take the estate.’” 

By the word ‘childless’ here is intended “ destitute of sons, 
widow, etc.’ It must be understood also that the right of the 
grandmother accrues (only) on failure of such sapindas, as father and 
brother; for the heritable right of father and others is well established 


in default of the mother. 
The word ‘heritage’ here signifies the property which is 
inherited by legal heirs. 
Gautama, speaking of the division of the property among 
unassociated brothers, says : 


Relative claims of 
the Taher S S “The wealth of deceased (brothers) goes to the 


a ronner dis- eldest.” 


The meaning is, if any of the younger brothers, who was 
separated from his co-heirs and not reunited with them, dies childless, 
his share devolves on the eldest alone. 

It should be clearly understood, however, that this rule applies 
only en failure of the widow, the mother, and the father. 

. Manu: 

“Of him who leaves no son, the father shall take the inheritance, 
and the brothers.” 

“To three ancestors must water be given at their obsequies; for 
three is the funeral cake ordained : the fourth in descent is the giver of 
oblations to them; but the fifth has no concern with the gift of the 
funeral cake.” | 

“He who is neat to the (deceased) sapinda, the property 

Sakulya, or. dis- devolves upon him. On failure of him, the sakulya 
tant kinsman. or distant kinsman shall be the heir; or the spiritual 


preceptor or the pupil.” 4 : 
1 IX, 217. | 
2 IX, 185. 

3 IX, 186. 
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“Who leaves no son” means “ who leaves neither primary nor 
9 
secondary sons. 
The word ‘next’ implies the nearest sapinda. 
The word ‘property’ refers to that of the deceased proprietor, 
who leaves no‘son. 


4 J 


The term or remote kindred. 


sakulya,’ signifies ‘samanodaka 
Paithinasi : 

“The effects of him who leaves no male issue go to his brother: 
on failure of brothers his father and mother shall take the heritage, or 
his wife not eldest, his distant kinsman bearing the same family name, 
his pupil, or a fellow-student.” 

By the epithet “not eldest” is meant the wife, who performs 
some but not all the duties of a faithful widow ; for she who fulfils all 
the prescribed duties of widowhood claims the succession before (and 
not after) a brother. 

By ‘not eldest’ must never be understood the unchaste 
wife; for (it is admitted by every legislator that) she should be 
banished. 

By ‘fellow-student’ is meant, ‘‘ the fellow-student in theology ”. 

Sankha says : 

“ The heirs shall support the widows (of the deceased proprietor) 
until they die, provided they preserve unsullied the bed of their 
husband ; but if they do not do so, the heirs may resume the property 
(set apart for their maintenance.”) 

This dictum of Sankha that widows should only be maintained, 
applies only to widows who, though chaste, do not perform the other 
prescribed duties of widowhood. 

According to the following text of Yajnavalkya— The parents 
and the brothers ”—the right of the parents accrues, even if brothers 
be alive. The rule (of Yajnavalkya) applies to (ancestral) property. 
i.e., property acquired by the father, grandfather, and other ancestors, 
But the property which was acquired by the deceased himself without 
any detriment to the ancestral property, devolves exclusively, even if 
the parents be alive, on the brother alone. This conflict in the smritis 
as to priority between parents and brothers has been explained in the 


same way by Apararka.* PEETS 
RE 3 
1 See ante. Ki NGE, 
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Devala : 

“Next, let brothers equal (to him in every respect) divide the 
heritage of him who leaves no male issue; or the daughters; or the 
father, if he survive his son; or half-brothers belonging to the same 
tribe; or the wife or the mother, inherit in their order. On failure of 
all these, the kinsmen living with the deceased succeed to his property.” 

The word ‘equal’ refers to brothers; and the expression ‘if he 
survive’ qualifies father. It must be understood also that that father alone 
inherits who is not indifferent to wealth, and disinclined to pleasure. 

Halayudha, believing that there was inconsistency as regards the 
order of succession between the texts of Yajnavalkya and Devala, has 
tried to remove it by stating that the phrase ‘in order’ (in the text of 
Devaia) refers to the order of succession mentioned by Yajnavalkya. 

The author of Kalpataru appears also of the same opinion ; because 
he cites the texts of Vishnu and Yajnavalkya, after he had cited the 
rule. of Devala on this point. The fact of the matter is, the order of 
succession mentioned by Yajnavalkya and Vishnu obtains in property 
acquired by forefathers, and in the case of other property the 
order of Paithinasi and others holds. We should remember how- 
thi ; according to Vijnaneswara, the texts of Yajnavalkya and 
Vishnu refer to the separate property of the deceased. 

In the text of Yajnavalkya, “ The wife, and daughters also, etc.,” 
the term ‘male issue’ includes the son, the grandson, and the great 
grandson. 

It would appear at first sight that the parents jointly DG 
5 i their son’s property. But the following text of Vrihas- 
to mother. given pati—“ The mother must be considered as heiress 
j of her son, who dies leaving neither wife, nor male 
issue, etc.” —is our authority for stating that the mother is preferred 
to the father. The father inherits in default of the mother. 











Sr shea After the daughter and daughter’s son Vrihaspati proceeds : 

tung: “On failure of those persons, the brothers and nephews of whole 

Br BED blood are entitled to the estate, or kinsmen, or cog- 
eet “Sp yeh) njamak et OF papis or venerable priests. If the depan 


eC Br property which = PNAN by inheritance, half Akania care- 
e set apart for the benefit of the deceased owner to defray the 
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charges of his monthly and annual obsequies. Where there are many 
relatives (sapindas), or remote kindred (sakulya), or cognate kindred 
(bandhava) whoever is nearest-of-kin shall take the wealth of him who 
dies without male issue.” 

Referring to one who dies without leaving issue, Apastamba 
says: “If there be no male issue, the nearest 
sapinda inherits; or in default of kindred, the 
preceptor, or failing him, the disciple ; but whoever 
will take the estate shall expend a portion thereof for the benefit of 
the deceased; or his daughter shall inherit.” Baudhayana says: 
“The paternal great grandfather and grandfather, the father, the man 
himself, his brothers of the whole blood, his son by a woman of the 
same tribe, his son’s son, and his great grandson, all these partaking” 
of undivided oblations, are pronounced sapindas. Those who share 
divided oblations are called sakulyas. Male issue of the body being 
left, the property must go to them. On failure of sapindas, sakulyas 
are heirs. If there be none, the preceptor, the pupil, or the priest takes __ 
the inheritance. In default of all these the king (has the escheat).” d 

(The foregoing maxims have reference to inheritance, and not to 
the cases of mourning, ete. There (in mourning, etc.) sapindas are — 
those that are connected by consanguinity ; hence there the kinsmen; — 
who are connected by divided oblations, are also sapindas. ) RE AE oe > 

“ Male issue of the body being left” means, if sons of ihis Badi 
etc., exist. “The property must iga to them ” means it must baAdhari ‘i Be w 
by the sapindas. pinati fatiga 5 Waa 
sio Nārada.: “ On failure of enor ie the ee are, andi a 
iy ace allied by family, cognates, and men or aim the © 
aa dl “same origin with the deceased ; ; on failure « 
the PA TK TEPA the kingit ba eal oa ka = 
= “Excepting the wealth of a aAa ak 
to his “duty, shall allot ‘a maintenance to the wit 
i sme lied hv family are na 
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THE MADHAVIYA DAYAVIBHAGA’® 


By Madhabacharya 


Madhabacharya’s 
catalogue of heirs. [1361] 


Of the twelve classes of sons mentioned by Yajnavalkya, in default 

Different classes Of the first, the next .offers the pinda, and ‘ takes 
aons. a share ’. 

Dattaka sons, etc., do not share in the wealth of their natural 
father; thus Manu ° says: 

“A datrima son may never share in the family or property of his 
natural father; the pinda follows the family and estate : the funeral 
offering departs from the giver (of a son).” 

The mention of a datrima son is to include kritrimas, etc. 

The texts which go to prove that the other substitute sons besides 
the Datta share in the inheritance, refer to some other age of the world ; 
because it is prohibited in another Smriti to receive them as sons in the 
Kali age: “The receiving of others than the datia and aurasa as sons, 
the begetting of offspring by a brother-in-law, and retiring to the forest, 

all these practices, the wise have said, should be avoided in the Kali 
is age.’ The Smriti here referred to is Saunaka’s, who is mentioned by 
a “name in the Dattaka Mimansa, I, 64—68, and other commentaries and 
‘Digests. The authority of the Aditya Puran quoted by Hemadri is 
= also cited by Raghunandana and others in support of the proposition. | 
Hi ae Yajnavalkya has laid down the rule of succession to (the property 
4 kag a man who has no son as follows : 
E ae “The wife and daughters, ete. This is the rule for all castes.” 
=" “Who has no son,’ a man who has not one of the 
twelve kinds of son, awrasa, ete. If (such a father) 









man 


si: 


E y 5 
s, | 
Bk ae ue 
a A 
a 
4 ay. 


oi 








DEVELOPMENT OF THE PRINCIPLES 35] 


Vridha Manu’ mentions difference regarding this case: “ A wife 
(t.e., widow) who has no son, who preserves inviolate the bed of her 
husband, and is steadfast in her duty, should offer the pinda for him 


and take the whole share.” “The whole share ” 


consisting of movable 
and immovable property. 

The wife takes the property of her deceased husband, who was 
divided and not reunited. 

In her default, let daughters, whether of equal caste or not, take 
according to their shares. 

Katyayana has given the rule for the case when there are both 
married and unmarried daughters. “ The wife, if 
she go not astray, takes the wealth of her husband ; 
_in her default, an unmarried daughter in preference to married 


Daughters ; 


daughters ; if there be some betrothed and some not, the daughter who 
is not betrothed takes.” (So Gautama says: “ Stridhana belongs to 
daughters not married nor betrothed.” It must not be thought that 
this text applies only to a mother’s property, for it applies equally to a 
father’s property. 

In default of a daughter, daughter’s son succeeds. So Vishnu: 
“In the case of a man who leaves no son, grandson, 
or (other) descendant, daughter’s sons take his wealth ; 
for in performing the funerals of their ancestors, daughter’s sons are 


daughter's son. 


said to be equal to son’s sons.” Manu also says: “By the male child 
of equal caste, whom a daughter, whether appointed or not, shall bear, 
the maternal grandfather possesses a grandson, let him offer the pinda 
and take the-wealth.” And we ought not to think that the saying “and 
daughters, the two parents,’ is incorrect, on the ground that the 
danghter’s son should be mentioned by reason of his taking the pro- 
perty, for the word ‘and’ in the words ‘and daughters’ includes a 

daughter’s son. 
~ In default of a daughter’s son, the two parents share the wealth. 
Now some persons say, that though no rule exists as 

Parents: rule of z : 

priority amongst to the order in which the two parents take the wealth, 
them ; yet because the ‘mother’ comes first in the separated 
word, and she is nearest, the mother takes the wealth first. Others say, 


that the wealth first goes to the wife; and then, in her default, to the © Se 


daughter; and in her default to the father; and in his default, to the — 
mother. In this case what is proper that should be admitted. The Na 
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[A 


in italics mean according to approved usage, for “the only legal mode 


of determining what is proper where the smritis conflict with one another 
72. 1 


is a reference to approved usage 
In default of the parents, brothers share the 

heritage. ? 

But of the brothers, uterine brothers first share the heritage, 


because they are nearer. For Manu says: “He who is the sapinda in 


brothers ; 


course of succession, let him have the wealth.” 
In defauit of brothers, their sons take the paternal wealth, 
according to their fathers. But we must conclude 
Dha that, as in the former case of brothers, the sons of 
uterine brothers first share the heritage; and in their default, the sons 
of half-brothers. [But if there are concurrently brothers and brother’s 
sons, brother’s sons should not succeed; because it is laid down, that 
brother’s sons succeed in default of brothers. / If, however, a brother 
dies without male issue, and all his brothers succeed to his property, and 
if any brother dies before the partition of such issueless brother’s pro- 
perty, if he has children, because they derive a right from their father, 
partition between them and the brothers of the father is proper. 
In default of brother’s children, persons of the same gotra take 
Paternal grand: the property. Persons of the same gotra are, a 
mother. paternal grandmother, sapindas, and samonodakas. 
The paternal grandmother succeeds first to the property. 
In default of the paternal grandmother, the 


e a kan: paternal] grandfather, paternal, uncles and their sons 
cles and their sons. succeed in order. 


In default of issue of the grandfather, the great 


d- : : 
A kap E grandfather, his sons and grandsons succeed. 


grandsons. 


Gotrajas to the As far as the seventh, gotrajas take the propaniy. 
sweventh degree. 


In default of sapindas, samanodakas take the property; and 


Bk Bat 
“they are the seven males beyond the sapindas, or as 


i 93 ika far there is recollection of birth and name. l 
> a cer of gotrajas, landhavas take the property; and they. are 


of three kinds, as has been shown by Baudhayana, 
_ Sons of one’s own father’s: an etc.’ But he who 
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is nearest amongst the bandhavas takes first. So Vrihaspati says: 
“Where there are many kinsmen, sakulyas, and bandhavas, he who is 
nearest of them, should take the property of a man who leaves no issue.” 
In default of bandhus, the teacher (of the deceased) succeeds ; 
Teacher, pupil, &nd in his default, the pupil. In their default it be- 
and Brabroins: longs to Brahmans. A Brahman’s wealth never goes 
to the king. 
The saying which teaches that women cannot own property, 
AWE GE omen refers to property acquired for the purpose of 
to inheritance con- sacrifices. As for the Vedic text: “ Therefore 
sika women are powerless (nirindriya), and do not succeed 
to the heritage:”* this means that the wife does not get a share in the 
patni-vatagraha, for we see the word ‘ power’ (indriya) is used in the 
sense of soma, [e.g., ‘indriya’ is somapitha (?.e., somadrink),] ‘The 
text of Vrihaspati which prohibits a wife from taking immovable 
property, “Let the wife whose husband is dead, and who was divided, 
leave the immovable property and take some pledge, etc.,” is only 
prohibitory of the widow selling or making away with immovable pro- 
perty without the consent of the other heirs. 
It should be noted here that the interpretation given to the 
j Vedic text by Madhava is contrary to the usual 
Vedic text and its | 4 : i —— enor = 
interpretation by interpretation given in other Commentaries and 
aS et Digests such as the Smriti Chandrika (XI, v, 1), Vira- 
mitrodya (III, i, 13), Dayabhaga (XI, vi, 11) and others and upon which 
interpretation women are held to be excluded from inheritance unless 
allowed to come in by special texts of Smritis. ‘There is no reference to 
the above Vedic text in the Mitakshara; on the contrary, Vijnaneswara 
advocates the right of females to inherit and strongly controverts the 
views of Dhareswara and others that property being meant for sacrifices 
women cannot inherit property being incapable of performing sacrifices 
(Mit., II, i, 22—26). . At the same time he does not expressly mention 
the wives of collateral sapindas as heirs and in the case of those females 
whom he introduces as heirs, he does so on the authority of special texts 
as do the other jurists.» He no doubt mentions the paternal great grand- 
mother and by implication other remote female ancestors up to the 
seventh degree as heirs, but they come in as gotrajas in Yajnavalkya’s 


text as understood by him. 
1 Black Yaju, VI, 3, 8. 2. | 


4 


2 See the observations of Muthusami Ayyar, J., in Mari vs. Chinnamal, 8 Mad., a 


108 (130). 
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Hite Siera Let a reunited uterine brother give the estate 
different kinds of of a deceased uterine brother to a son born after- 
eer mungad: wards; and in default of a son, let him take it himself. 

If there be a reunited half-brother, and a separate uterine brother, 
both succeed to the partible wealth. A half-brother who is reunited 
takes the property of his half-brother, but not so if he is not reunited. 
A uterine brother, though not reunited, takes the wealth of a uterine 
brother; not however a half-brother, though he be reunited. 

Other teachers are of opinion that if there be reunited half-bro- 
thers, and uterine brothers who are not reunited, the uterine brothers, 
though not reunited, take the property ; and not the half-brothers, though 
they be reunited. 

In this case what is reasonable that must be admitted. 

Tf there be no reunited half-brothers, then the reunited father or 
paternal uncle takes. If there be not a reunited father or paternal 
uncle, a half-brother who is not reunited succeeds to the property. In 
his default, the father who is not reunited; and in his default, the 
mother ; in her default, the wife. 
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-Who leaves no issue, means who has no son, grandson, or great 
grandson. Bandhu signifies here a sapinda; and sakulya signifies 
a sagotra. / 

The right of performing funeral obsequies, which is settled 
according to the order of enumeration in the text, viz., by “the son, the 
son of a son, and the son, of a grandson,” etc., also determines their 
right of inheritance which is similar to (co-eatensive with) the right of 
performing exequial rites. 

In the absence of a great grandson of her husband, the chaste 

eae wife is entitled to receive his estate. What has been | 
said above applies to the case of the widow of a per- 
son who lived separate from his co-heirs. en 
The widow is not competert to make sale and gift of the inberiked 
property at her own cholce." 


Daughters: lst On failure of widows, the heritage HOSDSs on the 
maiden, then 
married, daughters. T 
; Parasara says: “Let the maiden daughter take the weninga a 


one who dies leaving no male issue; if there be no such duopa 
married one shall inherit.” 


In default of the daughter, the mother suceeecs to 


Mother, cate 
the estate. Ree Sts om 
father, In her default, the father. GLY ORGS 
daughter's son, In his default, the daughter’s son. ‘aie 
brother, In default of him, the brother. aaa 
9 brether’s son, In his default, the brother’s son. aie a 





In his default, the nearest sapinda ; in Hia abs 
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(18 any one dia after reunion, his property devolves on his living 
Succession incase SONS, grandsons, or great grandsons, born after parti- 
of reunion. tion. In their default, the widow who observes all 
the rules of widowhood shall get it; and the other widows who are 
chaste shall be supported, but shall not get any share. ) 
The unmarried daughter of such proprietor shall be maintained 
mb dah kora out of his property till her marriage, the expenses of 
ana aee a nti- which shall also be defrayed out of it. If the pro- 
` prietor leave a father, the latter shall be maintained 
out of his property like his chaste wives. 
In default of the aforesaid heirs, the entire property of the said 
proprietor shall devolve on those with whom he was reunited. 
kaè olatis of If there be reunion between step-brothers and 
brothers of various uterine brothers, the reunited uterine brother alone 
nae shall get the property. 
l If there be reunion among step-brothers only, and the uterine 
brothers remain separated, the step-brothers and the uterine brothers 
shall equally share the property of the deceased brothers. 
Pa lf only one survive, he shal) get the whole. 
ETON ~ If any one acquire property after reunion, by learning and so 
$ forth, and add it to the common stock, he will get two parts of it, and 
others shall Bet ome one Siri each. 
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Manu denies the son’s right in the paternal property in his father’s 
lifetime : “They have no power over it while their parents live.” * 
Jimutavahana refutes the novel doctrine of right by birth pro- 
pounded by Vijnaneswara. ‘The Mitakshara doctrine of right by birth 
not only runs counter to the patria potestas of olden times and is 
opposed to its general spirit of the Smritis but is inconsistent with 
Vijnaneswara’s own distinction between ancestral and self-acquired 
property of the father or between ancestral movable and immovable 
property. 
The proprietary right of sons and the rest is expressly ordained as 
inferrible from reasoning, because the wealth devolv- 
ing upon the sons and the rest, benefits the deceased ; 
since the sons and other male descendants produce 
great spiritual benefit to their father or other ancestors from the 
moment of their birth ; and they present parvana oblations, in due form, 
after his decease. So Manu declares the right of inheritance — ee 
founded on benefits conferred. “ By the eldest son as soon as b born, a 
man becomes the father of male issue, and is exonerated from debt to 
his ancestors; such a son, therefore, is entitled to take the berita ae 3 
From the mention of it as a reason (“ therefore,” etc.), and since there — 
can be no other purpose in speaking of various benefits derived from 4 
sons and rest, while treating of inheritance, it appears to be a doctrine 
to which Manu assents, that the right of succession is Basane aula > = 
on the benefits conferred. Accordingly the term “son” extends to tl 
great grandson, for, as far as that degree, descendants equally c on 
benefits by presenting able tonics of food: in the ‘retorted a on 
ra ay obsequies.“ roe E T TORETE 2 bosi a 
The rule of AA S „(diteri the demise of th 
gar bf adits sons, extends equally: to them a1 
 grandson’sandgreat great grandsons in the male li 
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Since then such a descendant confers benefits on his ancestors up to the 
great grandfather, by presenting oblations to the manes, the descendant 
within the degree of great grandson has an equal right of inheritance.’ 
Hence it is that the son and grandson, whose own fathers are 

When the two living, have no right of succession ; for they do not 


latter are not ex- . ; 
cluded by their Present oblations to the manes, since they are 


father. incompetent to the celebration of parvana obsequies.? 
If there be one son living, and sons of another son (who is 
rik tice: deceased), then one share appertains to the surviving 
ween a son and son, and the other share goes to the grandsons, 
grandson by another ` a : 

ah Solio sa deki: however numerous. For their interest in the wealth 
is founded on their relation by birth to their own 
father; and they have a right to just so much as he would have been 
entitled to. If there be numerous issue of one brother and few sons of 

another, then the allotment of shares is according to the fathers. 
If the father, having separated his sons, and having reserved for 
himself a share according to law, die without being 

Right of the son : : . ; 

born after partition. reunited with his sons, then a son, who is born after 
the partition, shall alone take the father’s wealth ; 
and that only shall be his allotment. But if the father die after 
reuniting himself with some of his sons, that son shall receive his share 
from the reunited co-heirs. Not only one, but even many sons begotton 
after partition shall take exclusively the paternal wealth.* One born 
previously to the partition is not entitled to the paternal estate ; nor 
one begotten by the separated father, to the estate of his brother,” 

This rule of distribution is applicable, however, only to the case 
of wealth acquired by the father. But if property inherited from the 
grandfather, as land or the like, had been divided, he may take a share 
of such property from his brothers.” 

Devala, after having described the twelve sons, and classified 
them as sons begotten by a man himself, or procreated by another man, 
or received for adoption, or voluntarily given, is of opinion that the true 
‘eeepc son and the rest, to the number of six, are not only heirs of 

YIM, 1, 18. ki 
NANG, 18: 
3 ITI, 1, 21-—23. 
= WI, 2, 5. 
EASY, 10. 
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their father, but also heirs of kinsmen—that is, of sapindas and other 
relations. The others are successors of their adoptive father, but not 
heirs of collateral’ relations (sapindas, etc.). They take the whole 
estate of a father who has no legitimate issue by himself begotten ; but 
if there be a true son, such of them as are of the same tribe with the 
father take a third part.’ 

On failure of heirs down to the son’s grandson, the wife, being 
inferior in pretensions to sons and the rest, because 
she performs acts spiritually beneficial to her husband 
from the date of her widowhood (and not like them from the moment of 
their birth), succeeds to the estate in their default. Since the wife 
rescues her husband from hell; and since a woman, doing improper acts 
through indigence, causes her husband to fall (to a region of horror), 
for they share the fruits of virtue and of vice ; therefore, the wealth 
devolving on her is for the benefit of the former owner, and the wife’s 
succession is consequently proper.? ‘The preferable right of the widow 

is not affected by the reunion of her husband with 
dea ue ht not his co-heirs before his death. She is preferred as an . 


pene n iranaiop, with heir, whether her deceased husband was associated 


Widow ; 


4 


with or separated from his co-helirs.” a atl ol 
This is another point on which the Dayabhaga differs from the ae 
Mitakshara. According to the Mitakshara (lI, ix, 1), the texts about 
reunion (Yaj., II, 138—139) are an exception to the general order oiia 
succession given in Yajnavalkya (II, 135—136) ; in other words, ther = 
is a different mode of devolution in case of reunited ee = 
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But the wife must only enjoy her husband’s estate after his 


demise. She is not entitled to make a gift, mortgage 
Her right not ab- 
solute, but limited 


fox Wani enjoy- Jess widow, preserving unsullied the bed of her lord, 
men 


or sale of it. Thus Katyayana says: “Let the child- 


and abiding with her venerable protector, enjoy with 
moderation the property until her death. After her let the heirs take 
it.” She shall enjoy her husband’s estate during her life ; and not, as 
with her separate property, make a gift, mortgage or sale of it at her 
pleasure. When she dies, it goes to her husband’s heirs, and not to her 
own heirs. The heirs of the woman’s separate property shall not take 
the succession to the exclusion of her husband’s heirs. The heirs of her 
husband, who would have succeeded if the widow’s right had never 
taken effect, equally succeed to the residue of the estate remaining after 
her use of it, upon the demise of the widow in whom the succession had 
vested.’ 
Even use should not be by wéaring delicate apparel and enjoying 
fret ont beeper similar luxuries; but, since a widow benefits her hus- 
gage or alienation, band by the preservation of her person, the use of 
Care eas property sufficient for that purpose is authorised. In 
otherwise. like manner, even a gift or other alienation is 
permitted for the completion of her husband’s funeral rites. If she: 
is unable to subsist otherwise, she is authorised to mortgage the pro- 
perty ; or, if still unable, she may sell or otherwise alienate it. In 
the disposal of property by gift or otherwise, she is subject to the 
Control of her husband’s family after his decease, and in default of sons.? 
any” In like manner, if the succession have deyolved on a daughter, 
= those persons who would have been heirs of her father’s property in her 
fa vult, take the succession on her death, not the heirs of the daughter’s 


ep ty 
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The unmarried daughter is in the first place sole heiress of her 
First, maiden father’s property. This is proper; for should the 
daughter, maiden arrive at puberty unmarried, through poverty, 
her father and the rest would fall to a region of punishment. According 
to commentators, an unbetrothed daughter would exclude one verbally 
betrothed. In regard to succession to Stridhan, Ajautuka, it has been 
held that a betrothed daughter has no right to inherit jointly with son * 
Betrothal has lost its binding character and importance at the present 
day and it would hardly be correct to make any distinction between 

betrothed and unbetrothed daughter any longer. 
If there be no maiden daughter, the succession devolves on her 


who has, and on her who is likely to have, male 
then one who has, 


er is likely to have, issue. 
male issue. 


A daughter does not inherit her father’s wealth 
merely in right of her relation as daughter, but in right of oblations to 
doban: gee be presented by her son. Hence, one whois a widow, 
widowed sonless or is barren, or fails in bringing male issue—as bear- 
ele neo nden, ing none but daughters or from some other cause—is 
excluded. Barrenness and the like are grounds for exclusion also 
according to the Smriti Chandrika, Vaijayanti and other works but not 
according to the Mitakshara. The Mitakshara makes comparative 
poverty amongst married daughters a ground for preference which 
according to the Mithila authorities constitutes no ground for prefer- 
ential claim. These distinctions are later developments not to be found 
in the Smritis in which the only distinction made was between married 
and unmarried or unbetrothed. 

The succession of the daughter’s son is next after the daughter. 
As the daughter is heiress of her father’s wealth in 
right of the funeral oblation which is to be presented 
by the daughter’s son, so is the daughter’s son owner of his maternal 
grandfather’s estate in right of offering that oblation, notwithstanding 
the existence of kindred, such as the father and others. 

If the daughter die without issue, her father’s next heirs 
succeed, It has been already shown that, on the decease of the widow 
in whom the succession had vested, the legal heirs of the former owner 
—who would regularly inherit his property, if there were no wida a a 
whom the succession vested, namely, the daughters and the | rest— 

1 Sreenath vs. Surbo, 10 W.R., 488. ies sheet Ser 

46 ss 


Daughter's son. 
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succeed to the wealth ; therefore, the same rule (concerning the former 
possessor’s next heirs) is inferred à fortiori in the case of the daughter 
[and grandson] whose pretensions are inferior to the wife’s. 

Or the word ‘wife,’ in the text of Katyayana (quoted above), is 
employed with a general import; and it implies that the rule must be 
understood as applicable generally to the case of a woman’s succession 
by inheritance.* 

There was a controversy as to whether according to the Dayabhaga, 

the entire text of Katyayana applied not only to the 
Beards of widow but to females in general inheriting males or 
ee essential only the condition of enjoying with moderation with- 

out power of gift, sale, etc., and the estate devolving 
on her death, on the heirs of the deceased owner. Mr. Justice Dwarka 
Nath Mitter was of opinion that the entire text applied whereas Sir 
B. Peacock in appeal from the same case expressed a contrary opinion, 
vig., that only that portion of the text relating to enjoying with modera- 
tion, etc., applied. Im later cases it has been held that the condition of 
chastity mentioned in the text also applied to other females. Justice 
Sir Asutosk Mookerjee in a recent case ° in accepting the same view has 
further pointed out that Raghunandana in his commentary of the pas- 
sage in the Dayabhaga (XI, ii, 31) explained that the word ‘ wife ’ applied 
to females generally in regard to the entire text of Katyayana. ‘Thus 
all females inheriting males not only take limited estate but according 
to the Bengal School, unlike other schools, can inherit only on condition 
of being chaste. 

Tf there be no daughter’s son, the succession devolves on the 

father. 

a. The father’s right of succession should be after the 
daughter’s son, and before the mother; for the father, offering two 
oblations of food to other manes, in which the deceased participates, is 
inferior to the daughter’s son, who presents one oblation to the deceas- 

ed, and two to other manes in which the deceased participates. He is 
“preferable to the mother and the rest, because he presents (personally) 
“to others two oblations in which the deceased participates.” 
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If the father be not living, the succession devolves on the 
mother. 

This too is reasonable, for her claim properly precedes that of 
the brothers and the rest, since it is necessary to 
make a grateful return to her, for benefits which she 
has personally conferred by bearing the child in her womb and nurtur- 
ing him during his infancy; and also because she confers benefits on 


Mother. 


him by the birth of other-sons, who-may offer funeral oblations in which 
he will participate. 

The succession of both parents, then, takes effect, in the order 
which has been explained, after the descendants of the deceased down 
to his daughter’s son, and before the father’s own ofispring. In like 
manner, the succession of the paternal grandfather and grandmother 
takes place before their own offspring.’ 

The term ‘mother’ intends the natural parent, and cannot mean 

Stepmother 2 stepmother.’ Similarly, ‘grandmother,’ and “great 
excluded. grandmother’ mean natural grandmother and natural 
great grandmother. As the stepmother, the step-grandmother, and the 
step great grandmother are not included in the terms ‘ mother,’ ‘ grand- 
mother,’ and ‘great grandmother,’ and do not consequently partake of 
funeral repasts provided by the deceased for his immediate ancestors, 
these stepmothers are excluded from succession.’ 

After the mother, the brothers inherit. That too is reasonable, 

paid at for the brother confers benefits on the deceased 

owner by offering three funeral oblations to his father 
and other ancestors, in which the deceased participates ; and he occupies 
his place, as presenting three oblations to the maternal grandfather and 
the rest which the deceased was bound to offer; and he is therefore 
superior to the brother’s son, who has not the same qualifications. 

Hira Brotharcoe Here again, a brother of the whole blood has the 
the whole blood. first title; and in default of him, a brother of the 
halfblood inherits. l Ai 

The suecession of the half-brother is rightly placed between the 

MD ASA whole brother and the nephew. The half-brother is 

inferior to the whole brother, who presents oblations 
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to six ancestors which the deceased was bound to offer, and also presents 
three oblations to the fathers and others in.which the deceased partici- 
pates; while the half-brother only presents three oblations in which the 
deceased participates. But the half-brother is superior to the nephew, 
because he surpasses him in the conferring of benefits, since he offers 
three oblations of which the deceased participates. 

An associated half-brother, however, divides the succession with 

the unassociated whole brother. 
= Nk A ene It thus follows, that “on the demise of the owner, 
and unassociated (]) the uterine brothers, who were associated with 
uterine brother. ; < 
him, first succeed to his estate, and in the absence of 

such; (2) the unassociated uterine brothers ; (3) amongst stepbrothers, 
he who was associated with the owner is, on the latter’s death, first 
entitled to succession, but in default of him ; (4) the unassociated step- 
brother. If there be an associated halfsprother and an unassociated 
whole brother, the succession devolves equally on both”. [This rule is 
relative to divided immovables. The undivided immovable estate is, on 
the death of the owner, equally divided among the whole and half- 
brothers.} The passage within brackets (Day., XI, v, 35) is rather difficult 
of construction. It has however been construed by a Full Bench’ of the 
Caleutta High Court as referring to cases where there had been separa- 
tion total or partial and with or withont reunion and not as contradict- 
ing or throwing doubt on the general rule of the Dayabhaga that the 
whole brother succeeds in preference to the half-brother. The Full Bench 
decision has been affirmed by the Privy Council.? Macpherson, J., in 
delivering the judgment of the Full Bench, observed: “ For so to restrict 
it (cl. 35) is directly opposed to the main principle of the Bengal scheme 
of inheritance and to the express declarations of the writer of the Daya- 
bhaga himself, and of Raghunandana.”” Sri Krishna Tarkalankara 
took the same view both in his recapitulation of heirs and in the 
panana Sangraha.* 
EAA On failure of brothers, the brother’s son is heir. Amongst these, 
the succession devolves first on the son of an uterine 
brother ; but if there be none, it passes to the son of 


iore vs. Rammoney, 1 Oal, 27 (39) F- B. 
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the half-brother. ‘lhe son of the half-brother, being a giver of oblations 
to the father of the late proprietor, together with his own grandmother, 
to the exclusion of the mother of the deceased owner, is inferior to a son 
of a whole brother (who is a giver of oblations to the grandfather in 
conjunction with the mother of the deceased). 

Since the paternal uncle, like the nephew of the whole blood, 

pele Easter g offers two oblations, which the owner was bound to 
cludes the paternal present to two ancestors with their wives, should not 
once: the succession devolve equally on the uncle and 
nephew ot the late proprietor? The answer is, the paternal uncle is 
salar t We, Fe indeed a giver of oblations to the grandfather and 
excludes the more great grandfather of the proprietor, but the nephew 
Tg; is giver of two oblations to two ancestors including 
the owner's father who is principally considered. He is, therefore, a 
preferable claimant, and inherits before the uncle.’ 

Accordingly (since superior benefits are conferred by sucha 
successor), the brother’s grandson excludes the paternal uncle; for he 
is a giver of oblations to the deceased owner's father, who is principally 
considered. 

But the brother’s great grandson, though a lineal descendant of 

the owner’s father, is excluded by the paternal uncle, 
cebptemal ung La for he is nota giver of oblations, since he is distant 
great grandaon: in the fifth degree. 

On failure of heirs of the father down to the great grandson, it 
must be understood that the succession devolves on the, 
father’s daughter’s son (in preference to the uncle), in. 
like manner as it descends to the owner’s daughter’s son (on failure of 


Sister's son. 


male issue, in preference to the brother). 
The succession of the grandfather’s and great grandfather’s 
} lineal descendants, including the daughter’s son, 
PNS a arae AAE must be understood in a similar manner, according to 
lineal descendants. the proximity of the funeral offering. His father’s 
or grandfather’s daughter’s son, like his own daughter’s son, transports 
his manes over the abyss, by offering oblations, of which he may 
partake.” 


1 XI, 6, 5. s " KI) 
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On failure of any lineal descendant of the paternal great grand- 
a ee father, down to the daughter's son, who might 
present oblations in which the deceased would 
participate, the property devolves on the maternal kindred. It is 
reasonable that, on failure of kindred who might present oblations in 
which the deceased would participate, the succession should devolve on 
the maternal uncle and the rest, who present oblations which he was 
bound to offer. Since the maternal uncle and the rest present three 
oblations to the maternal grandfather and other ancestors, which the 
deceased was bound to offer, therefore the property should devolve on 
the maternal uncle and the rest, for it is by means of wealth that a 
person becomes a giver of oblations.’ 

On failure of paternal and maternal kindred, who are givers of 

Bete ii. oblations which the deceased shares, or which he was 
tant kinsman: bound to offer, the distant kinsman (sakulya) is 
Ci gg divided successor. The distant kinsman is one who is allied 

by a divided oblation as the grandson’s son or other 
descendant within three degrees reckoned from him ; or as the offspring 
of the grandfather’s grandfather or other remote ancestor.” 

Among these claimants (whether ascending or descending), 
the grandson’s grandson and the rest are nearest, since they confer 
benefits by means of the residue of oblations which they offer. ‘These 
descendants are, therefore, heirs. On failure of such, the offspring of 
the paternal grandfather’s grandfather inherit in right of oblations 
presented to the paternal grandfather’s grandfather and other 
ancestors who are sharers of the residue of oblations which the deceased 
was bound to offer. 

Tf there be no such distant kindred, the samanodakas, or kinsmen 

allied by a common Jibation of water, must be admit- 
ert ted to inherit.” 

On failure of these, the spiritual preceptor is the successor. In 
default of him the pupil is heir. On failure of him likewise, the tellow- 
student. In default of these claimants, persons bearing the same family 

| name (gotra) are heirs. On failure of them, persons 


LPs? 


arses descended from the same patriarch are successors. 
< 1 XI, vi, 13. 
-2 XI, vi, 14—15; 21. 
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On failure of heirs as here specified, let the priests take the estate. In 
default of them, the king shall take the wealth, excepting, however, the 
property of a Brahmana. A failure of descendants from the same 
patriarch, and of persons bearing the same family name, as well as of 
Brahmanas, must be understood as occurring when there are none 
inhabiting the same village: else an escheat to the king could never 
happen.* 

We will close our Lecture here to-day. The extracts I 
have given you will enable you to form an accurate idea of the 
steady growth of the principles of inheritance from the end of 
the eleventh to the end of the fifteenth century. Vijnanesyara 
started the theory that consanguinity is the only true basis of 
the rules of succession. The heritable right should, according 
to him, be determined by blood relationship alone ; and te 
preferable right should be regulated by the degree of p 
pinquity in which the person claiming the property s ch s to 
the deceased owner. The right to inherit, says Jimutava hana, 







should be founded upon the right to present exequial cakes; _ = 
and the preferable right should be regulated by the degree Of 
benefit conferred. Vijnanesvara and J imutavahana repres: aee 


two opposite poles of Hindu juridical ideas upon ‘matters 03 
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LECTURE X 


DEVELOPMENT OF THE PRINCIPLES OF 
INHERITANCE FROM THE SIXTEENTH TO THE 
EIGHTEENTH CENTURY 


Raghunandana’s order of succession—Lineal descendants to the third degree—Widow— 
Maiden daughter; married daughter; daughter's son—Father—Mother—Brothers— 
Brother’s son—Gotrajas— Bandhus—Sakulyas—-Mitra Misra on inheritance—Son, grand- 
son, great grandson— Widow—Daughter—Daughter’s son— Mother—Father—Brother— 
Brother's sons—Gotrajas, ùe., Sapindas and samanodakas—Bandhus—Female gotrajas 
not recognised—Preference among rival claimants determined by the degree of spiritual 
benefit— Observations of the Judicial Committee in Buddha Singh vs. Laltu Singh—Nanda 

: -Pandita—Son, grandson, and great grandson— Widow —Widowed daughter-in-Law— 
Daughters having a son, or likely to have a son—Daughter’s son—Father—Mother— 
Grandmother—Brothers and sisters—Stepmothers—Brother’s and sister's sons— 
Division among them made according to their number—Sapindas: first, father’s 
sal ke. _ kindred, then mother’s kindred—Sakulyas—Balam Bhatta on heirs: son, grandson, 

N KAN AT “and great grandson— Widow (if her husband died separated from his co-parceners)— 
Sr Dau hters, maiden preferred to married. Indigent married daughter preferred to 
fe as 4 A  rich—Daughter’ s son, daughter’s daughter— Father—Mother—Stepmother—Brothers, 
T ae sisters : brother’s son, sister's son, sister's daughter —Brother’s sons inherit per capita 
i ks = —Gotrajas: lst grandfather, then grandmother—Predeceased son’s widow—The term 
= gotrajaincludes male and female—Different readings of the term gotraja—Bandhus—Rule 
RRA _ of propingnuity, key to the order of succession among gotrajas and bandhus—Right of 
a " inheritance not co-extensive with competence to offer funeral oblations—I)lustration— 
$ ilakantha on Inheritance—Son’s ownership due to birth—Equal distribution among 
1s —Division among grandsons made per stirpes—Right of son’s great grandson. All 
ondary sons except the adopted not recognised in the Kali age—Widow—Daughter : 
en excludes the married. Indigent married excludes wealthy—Daughter’s son— 
-Mother—Uterine brother, his son—Gentile relations: first, paternal grand- 
jalan ae rn: grandfather ¢ and 1 half-brother—Sapindas and samanodakas— 

y ET E maan Sangraha’s list of heirs 

great en _ These areant classes of ae Pua 
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Preference given to the associated—Brother’s grandson—Father’s daughter's son— 
Brother’s daughter’s son— Paternal grandfather—Grandmother— Uncle—Uncle’s son— 
Uncle's grandson—Grandfather’s daughters son—Uncle’s daughter's son—Paternal 
great grandfather, great grandmother—Grandfather’s brother, his son, and grandson— 
Great grandfather’s daughter's son—Grandfather’s brother’s daughter's son—Maternal 
relations—Sakulya or remote kindred, descending. and ascending—Samanodakas— 
Strangers—Jagannatha on Inheritance—Right co-ordinate with the gift of funeral cakes 
—four persons related through funeral oblations—Sons. Two classes now recognised, 
viz., begotten and adopted—Right of succession extends to the great grandson—The 
nearer excludes the more remote—Exceptions to the rule—When. the widow's right 
accrues—Succession of daughter—Priority of the maiden to the married—Benefits 
conferred by means of funeral cakes not the sole ground of succession— Daughter's 
son—-Brother—Nephews-—-Other near kinsmen—Nearness equal to proximity by birth 
and funeral cake—Succession/ of maternal kindred—Remote kinsmen-=Bandhus. | 
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to paternal and maternal ancestors, which the deceased was bound to 
give; while the half-brother offers only three sets of oblations to the 
three paternal ancestors only. 

When a person who is reunited dies, his reunited co-heir shall 
allot his share to his issue. On failure of such issue, the surviving 
parcener shall take it himself. 

A special rule is propounded by Yama on this subject: “ Un- 
divided immovable property goes to all the brothers. But never 
should separated immovable estate be taken by half-brothers.” ‘ All,’ 
ie., all the whole and half-brothers. The inference is, that with the 
exception of immovable property, everything, whether divided or 
undivided, appertains to the uterine brother alone. 

Failing brothers, their sons are entitled to inheritance. Here 

also the rule regarding the precedence of uterine and 
[an half-brothers is to be strictly observed. 
Gotrajas. In default of sons of brothers, the gotrajas are heirs. 

The order of succession among the gotrajas should be determined 
with reference to two considerations, viz., the degree of benefit which 
may be conferred, and the proximity of birth of the person claiming 
to be heir. 

Tt follows then that on failure of sons of brothers, the father’s 
issue ending with his daughter’s son inherit the property of the 
deceased. 

Then come the grandfather, grandmother, and their issue, ending 
with grandfather’s daughter’s son. 

Where a paternal uncle and the son of a deceased paternal uncle 
compete, although there is no difference in such a case as to the 
presenting of oblations, which the deceased was bound to offer to the 
paternal grandfather and the great grandfather, still the paternal uncle 
succeeds by reason of his proximity of birth. The allotment of shares, 
according to the proximity of birth, is set forth in the following text : 
“Among the sons of different fathers, the allotment of shares is accor- 
ding to the fathers.” 

Then follow the paternal great grandfather, paternal great grand- 
Ae and their issue, ending with gyeat grandfather’s daughter’s son 


a bef (On failure of persons who offer oblations which may be parti- 


cipated in by the deceased, the bandhus succeed. 
The bandhus are maternal grandfather, maternal 
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uncle, ete. Of these the maternal grandfather first takes the 
inheritance ; then comes the maternal uncle, who offers oblations to 
the maternal grandfather, etc., which the deceased himself was 
bound to give. We have seen that the maternal grandfather is not 
specifically mentioned in the Dayabhaga. } 

In default of the maternal kindred, sakulyas, or kinsmen offering 
divided oblations, are heirs. These are the descen- 
dants below the great grandson, in the line of the 
deceased himself, as also the descendants in the lines of the great 
grandfather, etc. 


Sakulyas. 


Vrihaspati says: “ Where there are many sapindas, sakulyas, 
and bandhus, he who is the nearest of them shall take the inheritance 
ot a childless man.” According to Vrihaspati, then, bandhus, i.e., 
bandhus related to the person himself, to his father, or to his mother, 
are heirs. They are the sons of his own father’s sister, etc.” It is 
particularly to be noted here that according to Raghunandana who 
as observed by Mookerjee, J., is universally respected in Bengal, the 
relations who are regarded as Bandhus in the Mitakshara school are 
also heirs according to the Bengal school. We will deal with the 
question more in detail later on. ba 
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Mitra Misra on By Mitra Misra 
Dulreritence, (End of the Sixteenth Century. | ner 
Son, grandson, The son, the grandson, and the great gran isc 
great grandson. | successively the heirs of a deceased owner. 


All these three descendants equally confer benefit | 
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$ to the greatest benefit of the deceased owner ; and in this manner the 


rule of succession by propinquity is natural and proper. 
On failure of descendants down to the great grandson, the chaste 
Wicd? widow of an owner who died separated from his 
co-heirs is entitled to the inheritance. The widow 
gets the estate, because she also, failing descendants down to great 
grandsons, materially benefits her husband by performing his 
sraddha, etc. 
In default of the widow, the daughters shall take 
the heritage. 
Failing daughters, the daughter’s son is the next heir. |The 
daughter is entitled to the paternal property simply 
lee because she is enabled to benefit her father by 
= offering oblations through her son 5) and, therefore, it stands to reason 
< that for the very fact of giving the same pinda, the daughter’s son 
should inherit the property of his maternal grandfather. 
WANG. On failure of the daughter’s son, the parents are 


Daughter. 


~ Daughter's son. 


=- 





















heirs. 

Of these the mother comes in first, and then the 
father. 

Failing them, the brothers shall receive the in- 
heritance. 


It should be remarked that there are, apparently, conflicting 
3 a ıs regards the order of succession among the heirs mentioned 
These: conflicting texts can only be reconciled by the fact that 
. sages intended that of a multitude of heirs those alone should have 
preference who could confer a greater amount of benefit on the 
deceased proprietor than others. To attempt to reconcile these con- 
flictir ig texts in any ae manner would be utterly futile. The degree 
of ben efit conferred vi eae determines the order of succession. 
ea Ehe. ‘nheritan > next devolves on the sons of brothers. Of 
foie: E thane ree sons of uterine brothers exclude the sons of 
in |f-brothe s, ther being greater propinqnity between 
ant the sons of uterine brothers. The reason is quite 
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Gotrajas, Failing them, gotvajas are heirs. 
e., Sapindas The gotrajas are sapindas and samanodakas. 

Of the sapindas the grandmother succeeds first. On failure of 
the father’s mother, those who are of the same gotra, and are sapindas, 
such as the father’s father and the like, are heirs ; the sapindas belong- 
ing to a different gotra being named by the term bandhu. Among 
them, on failure of the father’s issue, the father’s mother, father’s father, 
father’s brothers, and their sons are takers of wealth in order. On 
failure of the issue of the father’s father, father’s mother, father’s 
father’s father, father’s father’s brothers and their sons inherit. In this 
way sapindas having the same gotra succeed to the wealth of a sonless 
male up to the seventh degree. On failure of sapindas, the samano- 

ZUR e Aata pia dakas inherit. The samanodakas too are takers of 
wealth in the order of their propinquity. 

On failure of samanodakas, the bandhus or sapindas belonging to 
plae a different family, are entitled to the succession. The 

bandhus are of three classes: the bandhus of the 
deceased himself, bandhus of his father, and bandhus of his mother. 
The maternal uncle should be included among bandhus. Otherwise, the 
exclusion of the maternal uncle, etc., would be the result. And it would 
be extremely improper that their sons are heirs, while they themselves, 
though nearer, are not entitled to the inheritance.) 

The question may naturally arise, whether female gotrajas, or in 

Female gotrajas Other words, females sprung from the same family, and 
makaten wed: the wives of male gotrajas, should be recognised as heirs. 
Mitra Misra seems to be of opinion that males alone and not females are 
heirs in accordance with the Sruti, “ Therefore females are feeble, and 
are not entitled to inherit.” The wife, the daughter, etc., being 
specifically mentioned, are exceptions to the general rule. Madhava 
charya declared that the text of the Sruti quoted above does not refer 
at all to the prohibition of females from taking the inheritance, but to 
the gift and acceptance of the sacrificial somajuice, and has no connec- 
tion whatever with their rights of succession. Madhava may be right, 
but what should we say to the text of Baudhayana, which ordains that 
“ females do not deserve to succeed, as, according to the Veda, < Women’ 
are feeble and disentitled to inherit.” The objection that may be 
raised to the text of Sruti quoted above cannot apply t to the clear oS 
laid down by Baudhayana. — The fact is undeniable that females are 


i ak: 
ue 


"e= 


a 


ao >= 





374 THE HINDU LAW OF INHERITANCE 


incompetent to inherit; and it is not possible that such a custom is not 
based upon either Sruti or Smriti. The inference, therefore, is just, 
that females, with the exception of those already specified, should be 
excluded from inheritance.* 
In conclusion, it should be observed that Mitra Misra is of 
asa) Ng AA opinion, that among a multitude of heirs, when 
“Shs ied ae a ae it is difficult to decide who should be excluded, 
degree of spiritual and who should be preferred, the degrees of 
manene: spiritual benefit conferred on the deceased pro- 
prietor should determine the preferential right of the claimants to 
inheritance. We will quote his exact words ats In a multitude of heirs, 
such as the gotrajas, ete., the benefit conferred by the gift of a pinda, 
etc., on the deceased owner, determines the preferential right ; but it 
can never create the heritable right.” 2) 
Speaking of this rule of determining the preferential right by 
the test of religious benefit in the Mitakshara School, 
sites prone yee the Privy Council observes in the recent case of 
alte engh vs. Buddha Singh vs. Daltu Singh as follows : “Now it is 
<7 absolutely clear that under the Mitakshara, whilst the 
Efe right of inheritance arises from Sapinda relationship, or community of 
e blood, in judging of the nearness of blood relationship or propinquity 
nong the gotraja, the test to be applied to discover the preferential 
| pipette, capacity to offer oblations. Mitra Misra, the author of the 
aya, an authoritative commentary on the Mitakshara, lays 
loctrine in express terms.” Then their Lordships after 
£ above” passage, point out that the same rule was adopted by 
a E an ee LANA SAI TA gt 
Bie: ee ie: apêk reek et ees 
aga ine. ea een Nan AK, ENG = 
ey: ges: ARN ANET ear NA aba ERE eit 
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DEVELOPMENT OF THE PRINCIPLES 3 
VAIJAYANTI 
By Nanda Pandita 
1633 | 


The son, the grandson, and the great grandson are successively 
Son, grandson,and the heirs of a deceased owner. 
great grandson. On failure of these, the chaste widow takes abso- 
lutely the movable and immovable property of her husband. 
In default of the widow, the surviving wife of a deceased son is 
Widow. Widowed entitled to the inheritance.) The daughter-in-law 
daughter-in-law. inherits the estate, because she is half the body of 
the deceased son. Vrihaspati says: “ Of him whose wife is not deceased, 
half the body survives; how should another then take the property 
while half the body of the owner lives.” It must not be said that 
because the daughter derives the different parts of her body immediately 
from her father, while the daughter-in-law is connected only indirectly 
with her father -in-law, the daughter has a greater claim than the widow 
of the son. “We say that the daughter-in-law should be preferred to the 
daughter, because the former, being a sagotra sapinda, has greater 
propinguity than the daughter (who by her marriage is transferred to 
another family, and has thus become a bhinna gotra sapinda). Ballam 
Bhatta also supports the claims of the daughter-in-law ; no other writer 
does so. 
In default of her, the succession devolves upon daughters. That 
Daten Kaka daughter alone who possesses a son, or is likely to 
a son, or likely to have a son, is entitled to the inheritance to the exelu- 
ee ee sion of childless widows. ‘Though the propinguity of 
all the daughters is the same, she alone who possess a son can materially - 
benefit through her son the manes of her father ; and for this reason 
she should take the estate of the deceased. Some hold that if there be 
a competition between married and unmarried daughters, the latter 
should exclude the former. We do not agree with these teachers. (If 
there be an unmarried daughter, she should be married first, according 
to the means of her deceased father, and then she spazia take her shang 


\ Ka 
of the paternal property. : afe ge a 
The daughters son is the next heir. KAET SPs ee. 
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In default of him, the father is the heir; and then 
Father. Mother. = t 
the right of succession accrues to the mother. 


In default of the mother, the grandmother shall take the inherit- 


ance. 
On failure of her, the brothers are the next heirs. The term 
Grandmother. Bro- brothers includes also the sisters ; the propinquity of 
thors and sisters: both the brothers and the sisters being the same to 


the deceased owner, they also inherit his property. 
2 map | The stepmother shall claim the property of her 
tepmothers. k i ; 
‘stepson, immediately after the brothers and sisters. 

On failure of her, the succession devolves upon the sons of 
Brother's andsis- Vrothers. Like the sons of brothers, the sons of 
ter’s sons. sisters also have an equal claim to the inheritance ; 
for, as we showed before, there is no difference of propinquity between 
these two classes of heirs. 

( Among the sons of brothers, the division of the shares should not 
Ter and ve be according to their fathers, but according to the 
them made accord- number of the nephews (2.e., not per stirpes, but per 
ae fe) jhon bon capita) ; for the brothers having died before the 
owner, no right of inheritance could have accrued to them ; and, conse- 
quently, their sons derived no right from their fathers. 

If it so happened, however, that a brother survived the deceased 
owner, and then died before partition, then the son of this brother 
should get the share of his father. 

On failure of them, the sapindas are entitled to the 
inheritance. 

\Sapindas are those who are connected together by the act of 
offering the same funeral cake to common ancestors.) Manu also has 
declared that those alone are entitled to the inheritance who are 

` related to the deceased by the act of offering the same funeral cake.’ 
Sapindas may belong to the same general family or not. First 
First. fathers those of the same general family (sagotra) are heirs. 
ndred. | They are three, the father, paternal grandfather, and 
great grandfather, as also three descendants of each. ` The order is this : 
ais the father’s line, on hs of the brother’s son, brother’ S son’s son is. 
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heir. In default of him, the paternal grandfather, paternal uncle, his 
son and grandson. In this manner the succession passes to the fourth 
degree inclusive, and not to the fifth: for the text ordains, “ The fifth 
has no concern with the funeral oblations.”* The daughters of the 
father and other ancestors must be admitted, like daughters of the man 
himself, and for the same reason. In regard to the order of succession 
among sagotras here laid down by Nanda Pandita, the Privy Council 
observe: “He bases this rule on the prescriptions of Manu already 
quoted. It is to be noted that this writer, who must have had Vijnanes- 
wara’s words in his mind, certainly did not limit the term putra to 
two degrees,’” 
On failure of the father’s kindred connected by funeral oblations, 
Then mothers the mother’s kindred are heirs, namely, the maternal 
kindred. grandfather, the maternal uncle and his son, and so 
forth. In default of these, the successors are the mother’s sister, her 
son and the rest. 
In default of sapindas, the sakulyas or the children of the 
fifth (ancestor, and the fifth descendant, etc.) are 


Sakulyas. 
heirs. 
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4 
In default of widows, the daughters are entitled to the inherit- 

Daughters, maid- ®#2Ce. If there be a competition between married and 

en preferred to mar- unmarried daughters, the latter are preferred to the 

ried. Indigent mar- 7 $ ee 

ried daughter pre- former. Of married daughters again, the indigent 

a daughters exclude the enriched. 

sia ANA The inheritance next devolves upon the sons of 

daughters daugh- daughters. 

ter. 

It should be remarked once for all that the masculine gen- 
der includes also the feminine gender. So that when you say ‘sons’ 
inherit, it must be understood that the inheritance of ‘ daughters’ 
also is intended.” ( It follows, therefore, that the daughter of the daugh- 
ter is entitled to the inheritance in default of daughter’s sons. / 

On failure of her, the parents take the heritage. Of these the 

father should inherit first, and afterwards the mother ; 
Father. - : 
upon the analogy of more distant kindred, where 
the paternal line has invariably the preference over the maternal 
kindred, and upon the authority of several express 
passages of law. 
The stepmothers inherit immediately after mothers. The term 
‘mother’ stands in the first instance for genetrix, it 
is true, but it stands also for stepmother in default of 
the natural mother.’ 

The brothers and the sons of brothers then come in successively 

as heirs. Here it should be remembered that the 
3 eae Tub sata: term ‘brothers’ includes sisters, and the phrase 
ters son, sisters ‘their sons’ comprehends also the daughters of 
“ri ana sisters. It follows then that the sisters inherit 
after the brothers; the sons of brothers are placed after the ‘sis- 


ters; and the daughters of sisters come in as heirs immediately 


Mother" 


Stepmother. 


after them. Chandravarakar, J., gives a translation of the passage in 
= Balam Bhatta where succession in default of parents, is dealt with and 
> ee the order to be as follows:* Brothers of the whole blood ; 


brothers of the half blood; sisters of the whole blood ; sisters of the 
half blood ; sons of brothers of the whole blood ; sons of brothers of 


7 Balam Galena Faas AEA. 





Balam Ara TA, amà anamafà MIIA: 


agw n vs. aroha 32 Bom., 300, at pages 306 and 310. 
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the half blood; sons of sisters of the whole blood: sons of sisters of 
the half blood ; daughters of sisters of the whole blood; daughters 
of sisters of the half blood. Needless to say the order is nowhere 
followed. 
[t has been said that among brothers sons, the distribution 
Brothers sons Should be made, through allotments to their respective 
mnent per capita, fathers, and not in their own right, whether there be 
one, two, or many sons of each brother. That is wrong, for the brethren 
bad not a vested interest in their brother’s wealth before their decease ; 
property is only vested in the nephews by the owner’s demise. The 
sons of brothers then, according to Balam Bhatta, inherit per 
capita. 
On failure of them, the gotrajas are entitled to the succession ; 
Geen of these the grandfather inherits first, and then the 
grandfather, then grandmother follows him. 
grandmother. 
Pisiedehactl anne A predeceased son’s widow should be placed 
vidom, immediately after the grandmother.’ 
By the term gotraja, it must not be understood that the inheri- 
The eni AN tance of males alone was intended. The term gotraja 
includes male and everywhere includes both males and females. You 
saba must have noticed by this time how the word ‘ gotraja’ 
in the text of Yajnavalkya has been variously interpreted in Com- 
Different readings Mentaries and Digests. There are two readings of 
of the term gotraja. the word, one in the singular adopted by the Bengal 
and the Mithila writers and the other in the plural (gotrajd@) adopted by 
Vijnaneswara and other jurists in Benares, Bombay and Madras Schools. 
There is a good deal of difference of opinion as to whether the word (in 
the plural form) which is grammatically susceptible of including females 
as well as males, includes females and if so, what class of females. The 
bandhus are entitled to succession after the gutrajas. Among them also 
the term ‘son’ should also comprehend ‘ a daughter.’ 
Like the sons of bandhus, therefore, the daughters of 
PERTE also should take the estate of the deceased. ki 


Bandhus. 


“> + 
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In regulating the order of succession among gotrajas and bandhus, 
Rules 6f F propii: the rule of propinquity should be strictly observed. 


quity—key to the Manu says that “the nearest kinsman (sapinda) shall 
order of succession E É ` ” 
among gotrajasand inherit the estate of the deceased sapinda’”’. Pro- 
bandhus. ; 7 eee a 
pinquity is chiefly dependent upon “ the numerousness 
of the parts of the same body ” ; so that propinquity varies directly with 
the degree of corporal connection." He who can show a larger number 
of bodily parts than another is nearer to the deceased than that other. 
Corporal connection then is the principal ground of the title to inherit- 
ance. The right of succession is mainly grounded upon blood relation- 
ship, and does not depend upon any other adventitious cause.’ 
It has been contended that the competence to offer the funeral 
Right of inherit- Oblation determines the right of succession. That 
ance not co-exten- cannot be right. “The giver of exequial cakes ” and 


sive with compe- : : 

tency to offer “the inheritor of the property ” are not co-extensive 
a terms. The one is of larger import than the other. 
One may offer the cakes, and may not necessarily inherit the property 
of the deceased.* 

“The numerousresss of the bodily parts” is the main ground ot 
_determining the title to inheritance, and the competence to offer the 
= exequial cakes plays a subordinate though important part in settling 
ra the order of succession. But to say that the right to perform sraddha 
"ceremonies creates the title to imheritance is opposed to the spirit and 
gan the express passages of the law laid down by the great sages of 
= antiquity. | 
WE. This is abundantly clear from the following facts. The order 
See of succession among kinsmen is as follows : 










1. The son of the body. 
2. The grandson. 
j 3. The great grandson. 
Then the other eleven classes of sons, such as the son of the 
"ee in Lane order. 
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On failure of them, the widow, the daughter, the daughter’s son, 
and the daughter’s daughter are successively heirs. 

In default of them the father, the mother, the brother, the sister ; 
and then the son and daughter of brother and sister take the heritage 
in the stated order. 

After these come in the gotrajas as heirs of the deceased. 

Let us see now in what order kinsmen are entitled to perform the 
sraddha ceremonies. 

First, the son of the body. In default of him, the eleven classes 
of sons in order. os 

The grandson and the great grandson are placed after them. 

Then even if the wife survives the hnsband, the brother’s son is 
next entitled to perform the rites. 

Then come the brother, the father, the daughter’s son in order. 

The widow and the daughter are inferior to them. 

The gotrajas are placed last. 

There can be no doubt, therefore, that the right to inherit a and 
the competence to offer the pindas are not synonymous phrases. _ 


-g 


VYAVAHARA MAYUKHA 3 
By Nilakantha* NANA 
| Seventeenth Century | a rs : af = 









By the text, “ By birth itself ownership of wealth is gained, Gsi itið = 
Nilakantha on In. tO be understood that the birth of a son is the at 
heritance: itis of his ownership in the fathers ASEEN a 
is known as ownership arising from sonship. es 

Soms ownership &rise by the death of the last fall 0 ; 
due to birth. = partition, but it arises solely by birth . 
Equal distribution There should be equal partition 

among sons. || after the death of the father. 
: NANING describes the mode of partiti O1 
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one son, another two, a third three, the division takes place by the 
number of the fathers only, and not by the number of the sharers. 
Katyayana: “If an undivided young brother dies, they should make 
his son a sharer of the inheritance if he has not obtained a livelihood 
from his grandfather. He should obtain the share of his father from 
his paternal uncle, or his (uncle’s) son. That very share would indeed 
be the legal share of all the brothers, or, even his son would receive a 
share; beyond such a son, succession ceases.” Here “ beyond” means 
beyond the great grandson. The sons, etc., of the great grand- 
son do not obtain wealth of the great great grandfather, if the 
father, grandfather, and great grandfather have predeceased such great 
great grandfather, who at his decease has left other sons or other nearer 
heirs alive. The meaning is, that in the absence of sons, grandsons and 
Right of son’s great grandsons and the like, even he (the great 
great grandson. great grandson) takes. This does not refer to the 
undivided, but to the reunited. ; 
; There were formerly twelve kinds of sons. But all the secondary 
4 sons, except dattaka or adopted son, are forbidden 
sy All secondary sons ae A PAN Ni 3 
except the adopted (recognition) in the Kali age. This dattaka or given 
a Mite kagak a son is of two sorts—(1) kevala simple, and (2) dyamush- 
a yaya son of two fathers. The first is given without 
any condition, the second is one given under the condition that “this 
Ñi ae to us both ”. 
= Yaājnavalkya thus relates the order of succession to the wealth of 
A SK ne dying separated and not reunited: “The wife, the daughters also, 














Fee PEA eee On failure of sons, etc., a lawfully-married wife, if 

= faithful to her husband, takes his wealth. 

“In default of the wife, the daughter succeeds. If there be more 
- daughters than one, they should divide the wealth 

and take shares. Among them also, if some are 

AEE na others unmarried, the unmarried alone 
vite | inheritance. _ Among the married, if some 

it of wealth, the last only shall take. 

le daughter's son succeeds, 
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(In default of the mother, the uterine brother; in default of 
Father. him, his son.) As for the declaration of Vijnanesvara 
Mother. and others that in default of uterine brothers, 
those by different mothers succeed, and on failure of them, the sons 

Uterine brother, Of uterine brothers; it is not correct: for to take 
his|son- the word ‘ brother” as meaning a uterine brother in 
its primary sense, and also as meaning a brother by a different mother 
in a secondary sense, is objectionable (as necessitating) a double inter- 
pretation of one word at one and the same time. 

If the sons of brothers have their fathers alive at the time of the 
death of a paternal uncle, and on this account have no interest in the 
wealth (of the paternal uncle), they shall take the share of their father 
by a division with the other paternal uncles, by the analogy of the rule 
in the case of sharers with different fathers, “the allotment of shares is 
according to the fathers ” (7.e., per stirpes). 

In default of brother’s sons, come the gotraja sapindas (gentile 

relations). Among them the first is the paternal 
Gentile relations: amamother. 
Ereidmorhon, Sis- In default of her, comes the sister ; for, says Manu :* 
«The wealth (of the deceased) goes to whoever is 
next among sapindas and the rest.” Similarly Vrihaspati: “Where a 
childless man leaves several clansmen, sakulyas (kinsmen) and bandha- 
vas (relations), whoever of them is the nearest takes the wealth (of the 
deceased).” Being begotten in her brother’s family (gotra), she possesses 
the qualification of a gotraja. The community of gotra does indeed not 
(exist in the case of a sister). But the quality of being a sagotra is not site 
mentioned here as being a condition of the right of taking the heritage. Tae 
(In default of her, the paternal grandfather and the half-brother 










pes oe take in equal shares,)because their propinquity is equal, seh ae 
father ARA halt bro: (the former being) the father of the father, and the latter — a 
thor: the son of the father of the deceased. In other cases — Pate 


too, where propinguity is pha and tthere't is er specific (to indicate A z 


rule holds. Therefore, in default of them (i.e., the paternal grandfathe 2 a 
and a half-brother), the paternal great grandfather, the father’s bro ner, 
and the sons fe At salt besi guus divide and take san 
shares. — ea Ni ore ore 4 
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Sapindas and All the sapindas and samanodakas follow in the 
wamanodakas. order of propinquity. 


Bandhus. In default of samanodakas come the bandhus. They 
‘Divisible into are of three classes—(1) one’s own cognate kindred, 
three classes. - a 

(2) father’s cognate kindred, and (5) mother’s cognate 
kindred. 

If it be said: “As the right of the wite and all the rest to 
inheritance is derived from their relation to the deceased, so let the right 
of the bandhavas be: what title then can the bandhavas of the father or 
of the mother of the deceased have to the wealth? (The sons of the 
sister of the father’s father, etc.) are only as (denotative of a class) 
showing the connection between a term and the objects denoted by it, 
and have no reference to wealth.’ The answer to that is, that the 
showing the connection between terms and objects denoted by them is 
redundant ; because even without the said text the word (viz., bandhava) 
in its primary sense would apply to (those enumerated as) the father’s 
and mother’s cognate relations, in the same way as it does to the 
maternal uncle of the father, the paternal uncle of the father, and the 
like. Hence the test” is intelligible only by the acceptation of the 

, (enumerated) paternal and maternal bandhus as being bandhus in refer- 
= ence to succession to property. | ‘ 
za In default of bandhus, the preceptor, the pupil, a fellow-student, 
7 SS a srotriya (a Brahmana learned in the Veda), any 
stat ob other Brahmana, and lastly the King aré entitled to 
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In default of the son, the grandson takes the inheritance; and 
failing him, the great grandson. But a grandson 
Grandson, great = < 
grandson. whose father is dead, and a great grandson whose 
ai TEN oe gina father and grandfather are dead, participate equally in 
inherit simultane- the inheritance with the son, for they without distinction 
ie confer equal benefits on the deceased owner of the pro- 
perty by the presentation to him of funeral offerings at solemn obsequies. 
But during the lifetime of their parents, neither the grandson, 
nor the great grandson, is entitled to the inheritance, since they do not 
confer any benefits on the deceased by the presentation of the funeral 
offering at solemn obsequies. 
In default of the son, grandson, and great grandson, the widow 
Widow. succeeds to the estate. 
The widow is only to enjoy the estate of her deceased husband ; 
Her right limitea She must not make a gift, mortgage, or sale of it. So 
tosimpleenjoyment. Katyayana declares: “Let the childless widow pre- 
serving unsullied the bed of her lord, and abiding with her venerable 
‘protector, enjoy with moderation the PANDENG until her death. Sones 
her, let the heirs take it.” = 
“Abiding with her venerable andhe that is, kA settled 
with her father-in-law, in her husband’s family, let her so long as she 
lives enjoy her husband’s estate, and not (as she is entitled to do with 
her peculiar property), make at will a gift, mortgage, or sale of it. se 
This use even should not be made by wearing delicate attire, ob) E 
indulging in other luxuries ; but since a ; widow benefits her husband by | 












this object is permitted. In like manner, she may make a gik ==. 
An , disposal for the sake of completing the fune ; 
e may, how- alaa A ANN re 
ever, alienate under of her husband. (But if the widow be pul: to b- 
extreme necessity. ist, otherwise, she may mortgage jis 
if even then unable, she may sellit) = = = = > u ka 
= Jn default of the wife, the daughter next A AN afi isk an 
Phe unmarried daughter is first e er 
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inherit together the estate which had so vested in her. It does not 
become the property of her husband or others, for their right is 
exclusively to a woman’s separate property (stridhana). 

But if there be no maiden daughter, then the daughter who has, 

Danpnter having, and the daughter who is likely to have, male issue, 
or likely to have, are together entitled to the succession, and on failure 
SSS of either of them, the other takes the heritage, be- 
cause both descriptions of daughters [appointed or not appointed], 
confer without distinction benefits on the deceased owner, by presenting 
to him through their sons funeral oblations at solemn obsequies. 

Daughters who are barren, or widows destitute of male issue, are 

Barren and son. Wweompetent to take the inheritance, because they 
less widowed dangh- cannot benefit the deceased owner by offering 
Sohn Tae (through the medium of sons) the funeral oblations at. 
solemn obsequies. 

In default of all daughters [who are entitled to succeed], the 
daughter’s son takes the inheritance according to the 
text (of Manu, IX, 152), “ Let the daughter’s son 

take the whole estate of his own (mother’s) father who leaves no son ; 
and let him offer two funeral oblations, one to his own father, the other 

-= to his maternal grandfather,” and other texts of a like import. 
If there be no daughter’s son, the father is next entitled to the 
ah i iae succession, because he (the father) confers benefits 

aris: on the deceased owner by the presentation of two 
funeral oblations (namely, to his own father and grandfather) in which 
“the deceased owner participates. 
In default of the father, the succession devolves on the mother, 
4 “ak “for the mother confers benefits on the deceased owner 

Aste by the birth of his brother, who offers three funeral 

oblas ions to the father, grandfather, and great grandfather of the 
pe owner in which he participates. 
Kinie: “On failure of the mother, the succession goes to the uterine or 
sis ae whole brother, who offers three funeral oblations to 
a3 ji the father, grandfather, and great grandfather of the - 
| ani which a participates. pe Diab 
ine or whole brother, the haiekin AN ea of the 
wit h othe deceased are entitled to- the: 
et ‘eh three. funeral ob 4 
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to the tather and the other ancestors abovenamed of the deceased owner 
in which he participates. 

If there are two brothers, the one uterine and the other a half- 
brother, and both were’ unassociated with the deceased owner, the 
uterine brother exclusively takes the wealth of his uterine brother. 

Where an associated half-brother and an unasso- 


Associated half- - : : 
brother and unasso- Clated whole brother are the competitors for the 


ciated uterine bro- 


succession, it devolves equally on both of them.: 
ther share equally. 


Where uterine and _ half-brothers compete, and 
both were associated with the deceased, the associated whole brother 
exclusively takes the inheritance, for in this case he possesses a double 
title [namely, his being uterine and also associated }. i 

The same order of succession must likewise be observed in the 
case of nephews of the whole and nephews of the halfblood. 

In default of brothers, the brother’s son of the whole blood is 

Brothers son of the successor, and not a nephew of the halfblood, 
the whole blood, who confers less benefits compared with the brother’s 
son of the whole blood, since the mother and grandmother of the 
deceased owner do not participate in the oblations presented by the 
nephew of the halfblood to the father and grandfather [of such deceased 
owner }. 

Among brother’s sons associated and unassociated, all of the 

Preference given Whole blood, the succession devolves exclusively on 
tothe associated. the associated brother’s son. 

In like manner, in the case of associated and unassociated 
brother’s sons, all of the halfblood, the succession devolves on the 
associated brother’s son of the halfblood. der ANE 

But if the son of the whole brother were GE. and the 
son of the half-brother associated, then they both inherit together. 

Where, however, two nephews were either associated or 
unassociated with the deceased, one of the whole, the other of the 
halfblood, then in both instances the succession devolves on the nephew 
of the Whole blood. = 

[Tt there be no brother’s son, the brother’s grandson is aie: both 

Brother’s grand- because he presents one funeral oblation [namely, to 
son. the deceased owners father, i.e., his own gre 
ee tee in which ole deceased owner maai and ec: 
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But brother’s great grandsons do not inherit, since they conter 
no benefits, because they stand in the fifth degree of relationship to 
the father of the deceased owner. 

Here likewise the distinction of the whole blood and of the 
halfblood, as in the instance of brother’s sons, must be observed. 

On failure of the brother’s grandson, the succession goes to the 
“Pathersdauch-. father’s daughter’s son, for he presents three funeral 
ter’s soy- oblations, namely, to the father, paternal grandfather, 
and paternal great grandfather of the deceased owner, t.e., to his own 
maternal grandfather, and maternal great grandfather, and maternal 
great great grandfather. 

In default of the father’s daughter’s son, the brother’s daughter's 
“Brother's daugh- SON succeeds, for he presents two funeral cakes in 
‘ter’s son. which tbe deceased owner participates, namely, to 
his (the owners) father and paternal grandfather.’ 

. Failing him, the paternal grandfather is the successor, for 
 Paternalgrand. aS the father is entitled to succeed on failure of 
k father. the heirs of the deceased owner ending with the 
pes _ daughter’s son, so by the rule of analogy the succession devolves on 
yi the grandfather in default of heirs down to the father’s daughter’s son ; 
and because he presents one oblation (namely, to the owner’s paternal 
to grandfather, i.e., his own father) in which the deceased owner 
ae GAE Si 
ri “In default of the paternal WANG the paternal grandmother 
; E EN i -is heir. As the mother succeeds on the death of the 
yo oS o v > father, so by the rule of analogy the succession de- 
ix volves on » the: Makes TAAR in dafault of the paternal grand- 
fhor Bis Na em 1 
ae "Pailin tho: paternal kab APR the uncle succeeds, for he 
Dace itt “presents two oblations to the paternal grandfather 
pao atthe) “ere ut grandfather of the deceased owner 
sn, ageng ga in which the said owner 
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owner's paternal grandfather and paternal great grandfather [i.e., his 
own paternal grandfather and great grandfather]. 

Failing him, the uncle’s grandson succeeds, for he presents one 
oblation, namely, to the paternal grandfather of 
the deceased owner [i.e., his own paternal great 
grandfather] in which the said owner participates. 

Failing the uncle’s grandson, the succession devolves on the 

Grandfather's grandtather’s daughter’s son, because he presents 
daughter's son. two oblations in which the deceased owner parti- 
cipates, namely, to the owner’s paternal grandfather and paternal 
great grandfather [2.e,, his own maternal grandfather and maternal 
great grandfather]. Notwithstanding the grandfather’s daughter’s 
son, who presents two oblations in which the deceased owner 
participates, confers greater benefits than the uncle’s grandson, who 
presents but one oblation in which the deceased owner participates, yet 
nevertheless the right of succession devolves in the first instance on the 
uncle’s grandson by virtue of his relationship to the deceased owner in 
the degree termed (sagotra) sapinda. 

In default of the paternal grandfather’s daughter’s son the 

Uncle’sdaughter’s Unele’s daughter’s son succeeds, because he presents 
aon. two oblations in which the deceased owner partici- 
pates, namely, to the owner’s paternal grandfather and great grand- 
father [i.e., his own maternal great grandfather and great great grand- 
father |. 

Then succeed in order the paternal great grandfather and the 
Paternal great Paternal great grandmother, because of the deces 
grandfather, great owner participating in the oblations offered 

grandmother. 
paternal great grandfather, and also by 
rule of analogy abovementioned. OH gha a a ANG Ma 

Next succeed in order the paternal. grandfather’s b brother, | 

aaa e kegi «and grandson, for they present one, a - 
hentian, SAORI the deceased owner .participate 

hae TI owner’s paternal great grandfa : athe 
9 ae Afterwards arah a Se pane aaa ther 


Uncle's grandson. 
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Next the succession devolves on the paternal grandfather’s 
Grandfather’s Prother’s daughter’s son, who presents an oblation in 
brother’s daughter's which the deceased owner participates, namely, to the 
oy owner’s paternal great grandfather [t.e., his maternal 
great grandfather |.’ 
ea en ka: In his default, the maternal grandfather of the 
lations. deceased owner succeeds. 
Failing him, the maternal uncle, his son, and grandson. 
In default of the maternal uncle’s grandson, the maternal grand- 
father’s daughter’s son succeeds. 
Failing him, the maternal great grandfather, his son, grandson, 
and great grandson. 
In their default, the maternal great grandfather’s daughter’s son 
succeeds. 
Failing him, the maternal great great grandfather, his son, grand- 
son, great grandson. 
In default of these, the maternal great great grandfather’s 
daughter’s son succeeds. 
On failure of the heirs who present oblations in which the 
Sakulyaor remote deceased owner participates, the ‘sakulya’ takes the 
kindred. inheritance.” 
The sakulya, or remote kindred, is of two descriptions: Ist, 
descending, and 2nd, ascending. 2 
= The first includes the great grandson’s son, and the rest down 
Descending and tO the third degree in the descending line. The 
= sending. = — second intends the great grandfather’s father and 
other ancestors up to the third degree in the ascending line. 
ye nga) Here the distant kinsmen in the descending line first obtain the 
ae inheritance, according to their respective order, since the deceased 
“Owner partakes of the remainder of the oblations which they present. 
A ye Bi sicher “is their Hotani the idistant kindred; as far as the third DEN 
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[ft there be no distant kindred of this description, the 
samanodakas, or kinsmen allied by common libations 
of water, inherit. 
On failure of these the spiritual preceptor is the 

successor. 

In default of him, the pupil is heir. 

On failure of him, the fellow-student of Vedas. 

Im his default, persons bearing the same family name, being 
inhabitants of the same village, succeed. 


Samanodakas. 


Strangers. 


On failure of them, persons inhabiting the same village, and 
descended from the same patriarch, 

On failure of all heirs as here specified, Brahmans, inhabitants 
of the same village, endowed with learning in the three Vedas, and 
other qualites, are the successors. 

In default of them, the wealth goes to the KING. 





JAGANNATHA 
[1793] 


That property, on which a distribution or partition of a E = 
Jagannatha on In- right, depending on relation or consanguinity, may 
theritance: be instituted, is named distributed heritage. _ : 
= “That distribution, participation or ownership of the p 


estate on wealth Aan from the father in on 
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As tar as the fourth in descent, relatives or persons sprung from 
A A ANAN aa A the same family are sapindas: for example, one gi ves 
with the gift of fu- the funeral cake, the other three receive the oblation - 
se oa hence there is a mutual connection by the gift and 
receipt of funeral cakes between four persons. And this connection of 
O A MANG sapindas regards inheritance ; but the connection of 
ed through funeral sapindas in respect of impurity by reason of the dead 
lanon, extends to the seventh in descent, including the 
ancestors who partake of the rice wiped off the hand with which the 
funeral balls were offered. Beyond the fourth in descent, the funeral 
cake is rescinded, for there is not, between more distant relatives, the 
mutual connection of giving and receiving the funeral balls. 
*Sons are of two sorts, by birth and by adoption ; the son law- 
| fully begotten and the rest are six sons properly so 
Bone. ea e called ; the son given and the rest, ane six sons impro- 
recognised, viz., perly so denominated : the chief of each set, the son 
begotten SDE lawfully begotten and the son given in adoption, are 
approved in the Kali age. Accordingly Vrihaspati 
describes the appointed daughter as superior to the son given ; their 
relative superiority and inferiority depend not on piety. This, which is 
quoted as the opinion of some lawyers, is accurate. But in fact all sons, 
whether born of a twice-married woman and the iike, or given in adop- 
tion and so forth, are heirs to kinsmen as well as to their own fathers ; 
yet if void of good qualities they shall not take the heritage of a kins- 
man : however, they shall have the shares of the paternal estate allotted 
to them by the Brahma Purana and other authorities, but some shall 
have a maintenance only. It appears to be the present practice for a 
son given in adoption, who performs the acts prescribed to his class, 
whether constant, occasional or voluntary, such as sacrifice, consecration 
of pools, and so forth, to take the inheritance of his paternal uncles and 
the rest. 
2 Manu declares the right of succession to extend to the great 
Right Ba grandson. To three—to the father, the paternal 
extends tothe grandfather, and great grandfather—water must be 


ront grandson: given in the form of an oblation ; for three, for the 


: Brite 


a father and the rest, is the funeral cake ordained in the double set of 
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oblations ; the fourth in descent is the giver of funeral cakes and water 
to them, viz., to the father and the rest : a precept ordaining the gift of 
funeral cakes being inserted under the title of succession to heritage, 
the benefit conferred on ancestors by descendants, down to the great 
grandson, is exhibited as the ground on which they inherit the 
estate. 

‘The nearness or proximity of kinsmen is a requisite condition 
The nearer ex- Under the text of Manu: consequently, he who is 
cludes the remote. nearer of kin to the proprietor than any other living 
claimant, shall take the estate left by him: does it not follow that the 
grandson whose own father is dead has not a present title, since he is 
more distant than the surviving son? The answer is, this text 
(of Manu, IX, 186) relates only to the claims of sapindas. A son’s 
son has a right of succession merely as he is the perpetuated body of 
his ancestor: and he really did spring from the person of his grand- 
father; for a text expresses “the bodies of ancestors are born 
again of her.” Although the legislator, having declared three, the 
son and the rest, to be sapindas, seems to ordain the succession of 
him amongst them who is nearest of kin, and although this text 
do not allude to the sapindas described by Bandhayana, still the follow- 
ing rule of decision must be established to reconcile it with the texts of 
Baudhayana and Katyayana: He among sapindas (meaning those who 
are noticed by the same legislator, namely, the son, grandson, and the 
great grandson in the male line) who is nearer of kin than any other 
Exceptions to the living claimant, shall take the estate ; but the grand- 
mie; son whose father is dead is not more distant than his 
surviving uncle, for he belongs to another line of descent. Thus some 
expound the law. But Kulluka Bhatta holds that this text would be 
superfluous, if it solely related to such sapindas as are lineal descendants 
born in lawful wedlock and the like; it must be, therefore, intended to 
authorise the succession of a wife and others not mentioned by the 
legislator: “To the nearest sapinda (male or female) the estate of the 
deceased shall belong.” Here that term intends such as have been 
mentioned by Baudhayana; and a wife must be considered as a sapinda, 
because she assists her husband in the performance of religious 
duties. 


1 Colebrooke’s Digest, Vol. II, p 521. y ; ; uars 
50 i 
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“A son, a son’s son, and the son of a grandson have a fair title to 

aap ohh AAK the estate of a deceased proprietor, although the 

widow's right ac- grandson and the great grandson be more distant 

aed than the surviving father or paternal grandfather of 
the late proprietor; but who shares the heritage on failure of them ? 

In the first place, the wife is heir to the estate of such a deceased 


proprietor. The widow has not power to give away the estate ; after her 


demise, it devolves on the legal heirs of her husband. 

Senoohaiowck “On failure of her, the estate descends to the 
daughter. daughter, by the text of Yajnavalkya, and the rule 
of Vishnu. 

Parasara says: “The unmarried daughter shall take the in- 
heritance of the deceased who left no male issue; and on failure of her, 
the married daughter.” 

“On failure of unmarried daughters, a married one claims the 

‘Priority Maven: heritage by the text: of Parasara above cited. A 
‘maiden to the distinction is admitted in respect of married daughters. 
mayen, She who may possibly have a son, and she who 

z actually has male issue, shall alone take the inheritance, not she who 
Wa is barren or widowed; neither a daughter whose son is dead, but who 
_ hasa son’s son, nor she who has female issue, inherit, though they were 


ue not barren. ` 
| Ma = “Jt should not be argued, that benefits conferred through the 
“ogee ate conferred Oblation of the funeral cake in the parvana constitute 
| By, angie Sonera, the sole ground on which rests the right of succession 
x Sar iia to the “property left by a man, as appears from the 
= -text of Manu immediately following the text above cited (IX, 186, 187) ; 
wes but any benefit whatsoever is sufficient foundation of a title tò inherit 
R Ra ae he several property of a woman. There is no ‘authority for such an 
me inference ; and pupils and the rest, though not conferring such benefits, 
do succeed to the property left by a man. Nor should it be answered, 
who afford. not such advantages only inherit the estate left by a 


r failure S Anasii ne pores eat the oblation of a 
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daughter would be contrary to law. Nor should it be argued in reply, 
that she confers such benefits through the means of her son: were 
it so, a sister, a father’s sister, and the rest, would also claim the 
heritage. 

On failure of female issue, the son of a daughter is heir, according 
abe i a to Jimutavahana (and Raghunandana. If daughter’s 

= sons be numerous, a distribution must be made. In 
that case, if there be two sons of one daughter and three of another, five 
equal shares must be allotted : they shall not first divide the estate into 
two parts, and afterwards allot one share to each son ; for such a mode 
of distribution is only ordained in partition among the sons of sons, and 
the reasoning is not equal, for a son’s son, whose*own father is dead, 
receives a share from his uncle; but the daughter’s son, whose 
mother is deceased, does not receive a share from his mother’s 
sister.’ 

The father is heir on failure of a daughter’s son; and the mother 
in default of the father; the opinion of Jimutavahana and the rest is 
respected by many lawyers as that which should be now followed in 
practice. 

Brother. On failure of the mother, brothers take the estate. 

è On failure of them, the son of a brother is heir by the texts of- 
Yajnavalkya and Vishnu, and because he offers two 
funeral cakes to ancestors of the late proprietor, one 
to his father, the other to his paternal grandfather. 

“On failure of him, the son of a nephew shall inherit by the text 

Other near kins. Of Yajnavalkya; for kinsmen related by the funeral 
mee: cake are determinately intended by the terms kindred 
sprung from the same original stock ; and the succession of the nearest 
sapinda is ordained by the text of Manu.* After the brother’s BENGEN 
the son of the father’s daughter is the next heir. | 

Whether proximity by birth, or by the relation of the funeral 
cake, be preferred, the paternal uncle is in both views nearer of kin than 
the grandson of a brother; for he is son of the father of the late pro- 
prietor’s father, and offers two funeral cakes which he was bound ton 


Nephews. 


1 Colebrooke’s Digest, Vol. II, page 549. 
2 Ibid., 560. 

3 Ibid., 564. Pet br Saak are A 
1 1X, 187, i a ih tx Less bie 
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present, and surely the paternal grandfather is nearer of kin, for he is 
NG aa ca ual to father of the late proprietor’s father, would have 

proximity by birth Shared the funeral cake offered by him, and gives an 

pounera cake. oblation, which he was bound to present to the 
paternal great grandfather. 

Would not the brother of the paternal grandfather be in like 
manner heir, although a great grandson of the same ancestor be living ; 
and would he not have an equal claim with the grandson of the paternal 
grandfather ? To this we reply, ‘ nearest’ (in the text of Manu) signifies 
proximate both by birth and by the funeral cake ; consequently, he who 
is nearest of kin to the late proprietor by birth and by the funeral cake, 
and who is most immediately connected both by descent and by obla- 
tions, shall take the property. It should not be objected—wheuce is this 
deduced, and why is not proximity to the deceased proprietor solely 
propounded ? Nearness of kin is not the sole cause of succession, but 
connection by the funeral cake does also co-operate, and hence it 
appears that the benefits conferred are the grounds of the claim. Now 
the benefits conferred by the nearest of kin are more important than 
those afforded by one who is more distantly related ; remote kindred 
ought, therefore, to inherit only on failure of nearer kinsmen. Thus 
since the son of a daughter confers benetits by the oblation of a funeral 
cake, and since it is recorded in the Mahabharata that even his birth 
alone is beneficial to his maternal grandfather, therefore the son of a 
daughter conferring benefits on her father, is mentioned by Jimuta- 
vahana as heir on failure of the great grandson in the male line. The 
order of succession by nearness of kin is proximate to the proprietor 
himself. Hence a person, who confers benefits on the last possessor 

‘himself, is first heir. After him the father of the late proprietor, 
being most near; if he be dead, the persons who confer benefits on the 
father in the order of proximity to him; on failure of these, the 
KE paternal ‘grandfather and the rest comparatively near; on failure of 
het eter: he who confers benefits on him may inherit the estate. 
eS con = Srikrishna Tarkalankara, author of a commentary on the Daya- 
oe ‘say i , contends on the reason of the law, that the son of a son’s 
ie and the son of a grandson’s daughter, also claim the inheri- 
x use they confer benefits on their maternal great grandfather and 
ther of the maternal great grandfather. How can a daughter’s 
d tl vest be Kon as kinsmen aprang from the same original 


v 
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stock ? Because the term is used in the sense of race or lineage anyhow 
descending therefrom, and the son of a daughter mediately springs from 
that stock. It should not be objected that were it so, a sister and the 
rest might claim inheritance, because they confer benefits by means of 
their son or other descendant. ‘Their claim is obviated by a text above 
cited, and by Baudhayana declaring women to be in general incapable 
of inheritance: this does not contradict the right of wives and the rest, 
which is propounded by special texts. 

On failure of the father’s issue, including his daughter’s son, the 
paternal grandfather is heir to the property, because he is nearest to the 
deceased ; on failure of him, the paternal grandmother. On failure of 
them, their issue, including the son of a daughter, shall inherit. 

Next, on failure of issue of the paternal grandfather, including his 
daughter’s son, the paternal great grandtather is heir; in default of 
him, the paternal great grandmother, because she shares the funeral 
cakes offered by her great grandson. This observation of Jimutavahana 
and Raghunandana should be respected. lt must not be argued that, 
in the absence of an express law, her succession is forbidden by the 
general maxim above cited. A man should not afirm of his own 
authority that no such special ordinance exists, for the ocean of the law 
has not been traversed. On failure of her, the descendants of, the 
paternal great grandfather, including his daughter’s son as before, 
successively claim the inheritance. 

“In default of issue of the paternal great grandfather, including 

Suceessionof his daughter’s son, the maternal grandfather and the 
maternal kindred. rest, who would have shared the funeral cakes which 
the deceased would have been bound to offer; and they who present 
cakes to such ancestors inherit in the order of proximity, viz., the 
maternal grandfather, the maternal uncle, his son, and son’s son; the 
materal great grandfather, his son, son’s son, and grandson’s son ; the» 
father of the maternal great grandfather, his son, son’s son, and grandson’s 
son. On failure of the first respectively the next in order is heir. 
Again, their daughter’s sons have a title as givers of funeral cakes to. 
the maternal grandfather, to his father, and to the father of this 
maternal great grandfather. Consequently, on failure of issue of the 


_maternal grandfather, including his daughter’s son, the descendants 


: ? Colebrooke's Digest, Vol. I, TASASI a Kink ite h 3) ee id 
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of the maternal great grandfather, also including his daughter’s 
son, successively take the inheritance. In this sense does Yajnavalkya 
use the term kindred. Such is the rule approved by Srikrishna 
Tarkalankara, who follows the opinion of Jimutavahana. 

It should be here remarked that the son of a son’s and of a 
grandson’s daughter, and the son of a brother’s and of a nephew’s 
daughter, and so forth, claim succession in the order of proximity betore 
the maternal grandfather, for they also confer benefits by the oblation 
of funeral cakes. It must not be objected that were it so the son of a 
granddaughter would have a prior title, even though the father be 
living, inasmuch as he gives a funeral cake to the deceased himself. 
The oblations presented to the maternal grandfather and the rest are 
secondary, because they must follow funeral cakes offered to the 
paternal ancestors; the son of a granddaughter can have no claim 
while the giver or sharer of a principal oblation exists. Nor should it 
be objected as a consequence that the son of the late proprietor’s 
daughter, or of his father’s daughter, and so forth, could have no title, 
if any kinsman within the degree of a sapinda were living. The 
Mahabharata showing that a daughter’s son procures advantage even 
“by his birth alone, it appears that he does confer important benefits, 

‘Such is the succession of maternal kindred. 

om On failure of them a distant kinsman allied by family (sakulya) 
=r AR. is heir. They who are partakers of the rice and clarified butter wiped 
, “off the hand, with which the funeral cakes have been offered, are 
sakulyas. A: 
: In the first place, the son of the great grandson is heir, because 
Eh: he offers the remains of the funeral cake to the proprietor, to his father, 
l and Eto “his AENA ; next, para grandson of the great Br akon ; and 






tai sees of fice oa KAN grandfather’s paternal BAHAN 
an he would have shared the remains of the funeral cake wiped off 
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funeral cakes to the paternal grandfather’s paternal grandfather. On 
failure of them, the paternal great grandfather’s paternal grandfather 
is heir; if he be dead, his son, grandson, or great grandson in the male 
line, his daughter’s son, the son of the great grandson in the male line, 
and the son of that great grandson’s son, and the son of this last-mention- 
ed descendant have successive claims as before. On failure of them, the 
paternal great grandfather’s paternal great grandfather, his son, 
grandson, and great grandson, his daughter’s son, the son, grandson, 
and great grandson of his great grandson similarly inherit in order. 

On failure of all these the samanodakas, or persons connected 
by an equal oblation of water, have a right to the inheritance. Now 
the relation of samanodakas extends to the fourteenth person. 

“Among these the eighth ancestor and his son, grandson, grea 
grandson, daughter’s son, and the rest, as far ak 
the fouteenth in descent counted from the eighth 
ancestor, successively claim the inheritance. The same must be under- 
stood in respect of the ninth ancestor aad the rest, for nearness of 
kin and superior benefits are entitled to respect in every case. Men 
connected by equal oblations of water are allied by family ; and on 
failure of such kinsmen as partake of the remains of funeral cakes, 
those who are connected by equal oblations of water are heirs, as 
suggested by the term “kinsmen allied by family,” for it is so remarked 
by Jimutavahana. Such is the succession of remote kinsmen. 


Remote kinsmen. 


We have come at last to the end of our analysis. I must 
have tired out your patience. ‘The following tables will give 
you a comparative view of the Laws of Succession. If you 
have followed me step by step in the historical investigation of 
the subject, you must have noticed with interest the gradual 
elaboration of the principles of Inheritance. The germs planted 
in the Vedic soil have developed into a large tree, whose broad 
branches now overspread the whole country. The jive Schools 
of Law have grown out of the cogitation of primeval sages, who 
could have never dreamt that their simple saws and sayings 
would build up such a vast fabric in the remote future. The 
mediwval sages worked up the ideas they found in the Vedio E 


1 Colebrooke’s Digest, Vol. II, page 569. 








4.00 THE HINDU LAW OF INHERITANCE 


writings, and handed down to their successors principles which 

have been productive of innumerable changes in the social 

order. The ball has gone on rolling ever since, and each 
= succeeding legislator—from the great anchorite of Kalyana 
A = to the philosophic lawyer of Tribeni—has been adding impetus 
by the force of his genius to its never-ceasing motion. Foreign 
jurists are now combining their strength with that of Hindu 
lawyers of the present day, and the very best results can be 
qpeecly expected from their united efforts to adapt the ancient 
laws to the present state of progress. 
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LECTURE XII 


PRINCIPLES OF SUCCESSION UNDER THE 
MITAKSHARA LAW 


Mitakshara on lineal succession—Sons : equal distribution of property among them—Per 
capita—Grandsons: distribution per stirpes—Great grandson—His rights founded on 
two texts—Two texts of Yajnavalkya containing the whole Hindu law of inheritance— 
They determine the different classes of heirs—Ten in number—His enumeration not 
exhaustive, but illustrative—Number and priority determinec by commentators and 
vext-writers—Benares School—Consanguinity—Propinquity—Sir William Jones’s 
translation of Manu’s text (ix, 187) on inheritance not literal—A new translation 
proposed—The deceased and his heir must be sapindas—Doctrine of mutuality explained 
in Babu Lal vs, Nanku—Application of the rule to sisters’ son and grandson—Two 
principles derived from Manu’s text, determining the heirs and the priority among 
them—Principle of propinquity applicable in determining order of succession among all — 
arene sapindas or otherwise—Texts cited from Mitakshara—Conclusions from them 

— Meaning of the term ‘ propinquity ’—Nearness of blood—Ascertained by the number 
of corporal particles—‘‘ Nearest degree of kindred to the deceased "— Criterion of 
propinguity—Nearer line excludes a remoter line—Application of the rale—Not clearly — 
indicated in the Mitakshara—But ascertainable from the Viramitrodaya’s exposition— = 

a 













Propinquity through benefit—Conferred by the presentation of pindas at the parvana 
sraddha—Connection between spiritual benefit and propinquity—Pindas and propinquity 
—Title to offer pindas not co-extensive with title to inheritance—It is MENA : 
—Viramitrodaya’s exposition accepted by the Privy Council—Buddha Si 
Singh—Propingnity founded on superior efficacy of oblations settles the p í 
among rival claimants—When the heirs are known, the same principle deter teri È ine: 
ofder of their succession—-Hindu law of succession so difficult to unray el or 
its intimate connection with religion—Principle on which Hindu law sh ho 
tered by the British Courts in India—It contains within itself its 
exposition—List of heirs given in standard works not exhaustive— h 
they have laid down applicable to each case according to its p l 

-= — Hindu law of succession in course of development —] It 
‘the principles of its own exposition—Gotrajas, or gent: es 

commie a rule has been ae oY) apsitets cas 
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about the girl who may be married—Forming the subject of comments in the Mitak- 
shara regarding the theory of sapindaship—Etymological sense of sapinda-——Relation- 
ship through connection of the parts of the same body—The rule of obitual impurity 
among sapindas does not extend to the maternal family— Various meanings of the term 
supinda—Detinition already given too wide—Limitation to a certain fixed number— 
Enumeration made until the seventh degree—How a girl's relationship with a given 
person is reckoned—-How husband and wife are sapindas of each other—Summary of 
Vijnanesvara’s views as to sapinda-relationship—The same text of Manu quoted by 
Vijoanesvara on Inheritance and Sraddha— Remarks made by Visvesvara Bhatta— His 
criticism of the oblation theory of sapinda—Niikantha—The term sapinda includes 
blood-relations within seven degrees of ascent and descent on the paternal side and five 
degrees on maternal side—-The relationship does not rest on different basis for the 
purposes of inheritance and performance of ceremonies—Conclusion as to Vijnanes- 
vara’s meaning of sapinda— Question now settled by case law—Medhatithi on sapindas 
—Supports the oblation theory—Seven generations of the same family—Sapinda- 
relationship ends with the seventh degree—Medhatithi's theory departed from by the 
author of the Mitakshara—Compromise between their systems effected by the followers 
of the Mitakshara—Apararka—Dattaka Chandrika—Madhaviya—Nanda Pandita— 
Kamalakara in Nirnaya Sindhu—Kashinath in Dharma Sindhu, the latest work of the 
Benares School—Definition of sapinda forms the hinge on which turns the law of in- 
heritance—Sapindaship how understood before and after Vijnanes 
definition of daya, or heritage—Inheritance by reason of relation to the owne ZONGE 
of succession regulated by propinquity—Inchoate rights—Visvesvara Bhatta on heritage 
—Ballam Bhatta—Persons falling within the range of sapinda-relationship—Tabular 
sketch —Explanations—Descendants—Ascendants—Collaterals—Mode of Computation 
of degrees of sapindaship—Degrees of relationship how ascertained between collaterals 
—Sagotra sapindas—Mode of computing degrees of relationship among bandhius—In 
the case of lineal ascendants and descendants—Mother’s line—In the case of collaterals 
—Denotation of the term band/hu—All kinsmen related through females. 





“Ler sons,’ says the Mitakshara, “divide equally, both the 
ee ies rren >i SECS and the debts, after the demise of their 
-lineal succession. two parents.” Brethren should divide only in 
equal shares.’ 
«The wealth of the father, or of the paternal grandfather, 
6 ‘becomes the property of his sons, or of his grandsons, in right 
£ | of their being his sons or grandsons.’ 
ae Pa jim “ Grandsons have, by birth, a right in the grandfather’s 
est Aa Le e equally with sons.’ 
"In “such property which was acquired by the paternal 
| , the ownership of father and son is notorious.” 
11,118; Mitakshara, I, 3. 1—2. 
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“It has been declared that sons and grandsons take the 
heritage.” 

[t is obvious from the passages quoted above, that, accord- 
kan Ts at ing to the Mitakshava, the sons share equally 
bution: of- property in the property of their deceased father. Sons 
ANNA by different mothers inherit equally. Distribu- 
tion -is made among them per capita, and not per stirpes ; not 

according to the mothers, but with reference to 


Pi ` capita. ~ < = . 
the number of sons. “Where there is an equal 


number of sons,” say Katyayana and Vrihaspati, “ born of two 
or more different wives equal in degree, the distribution is to be 
regulated according to the mothers; but where the number of 
the sons (by different wives) is unequal, the distribution is to be 
regulated by the number of sons.” * 

In default of sons, the grandsons are entitled to succeed as 

Grandsons-distri. heirs to their deceased grandfather. The 

bunlonimer apan, grandsons take per stirpes. “ Among grandsons 
by different fathers, the allotinent of shares is according to the 
fathers.” > “If unseparated brothers,” says the Mitakshara, 
**die leaving male issue; and the number of sons be unequal, one 
having two sons, another three, and a third four, the two receive 
a single share in right of their father, the other three take one 
share appertaining to their father, and the remaining four 
similarly obtain one share due to their father.” ws 

‘We thus see that the sons and grandsons take their nak 
position as heirs of the deceased proprietors. Their rights are 
acknowledged in all the schools without the slightest hesitation. 
They are welcomed as heirs, and enjoy, undisturbed, the 
heritage they receive from their father and grandfather, © 

The great grandson, however, is not so fortunate. — Con- | = 
siderable difficulty is experienced in all we = 


Great grandson. 
schools to bring him in as an heir. All tk 






1 Mitakshara, II, 8 : 
* Sumun Sing vs. Fhedun Sing, Sudder Dewany Adawlut, 1914, Vol. 1m, p- 6. 


avalkya, II, 121. 
Mr ag 6.2. 
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ancient records have been ransacked for an authoritative text 
favouring his claim. But the search has proved entirely 
fruitless. Jimutavahana exclaims with no slight degree of 
irritation, “there is no separate text concerning the great 
grandson.” ` 
It was felt in all the schools, that the exclusion of the great 

His rights founa: grandson would be a very great hardship. He 
Seo ao tarts. must be recognised as an heir, and placed imme- 
diately after the grandson. The Mitakshara has nowhere 
expressly mentioned him as an heir. But the followers of the 
Mitakshara have succeeded, after great labour, in finding two 
texts in Yajnavalkya’s Code, which seem to them to givea 
certain semblance of authority, remote though it be, to 
acknowledge the heritable right of the great grandson. The 
basis of their arguments is very slender; but slender as 
it is, they have been eagerly seized by the teachers of the 
Benares School, to found upon them the great grandior’ title 
to inheritance. The texts we refer to are these: 
“If a father has gone abroad, or died, or is subdued by 
calamity, his debts shall be paid by his sons-and-grarélsons.’ 
_ “He who receives the estate, shall pay the debts (of the 
proprietors). ii A 

To an ordinary understanding these two tests would not 

convey much. We do not easily see, without a certain stretch 
lok the imagination, how these texts can establish the title as an 
eir even of a grandson. As regards the great grandson, he is 
Wi here in the texts, but must be conjured up by the magic 
; zand of the commentators. According to Mitra Misra, the 
it grandson lurks in the compound word sons-and-qrandsons. 

ompound term, which is in the plural number, may be 
to mean sons, grandsons, and great grandsons. The 
an pon may very: properly be anal aged) in oie grandson. 
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It is impossible otherwise to account for the plural number of 


“the compound word. 


We are used to all sorts of liberties being taken by com- 
mentators with their authors. But the interpretation fixed 
by Mitra Misra upon the plural number in the com- 
pound in question puts to shame all the forced construc- 
tions and the discoveries of latent meanings which have been 
imagined by the celebrated commentators of every age. Tf this 
interpretation, Mitra Misra proceeds, be admitted, the texts 


referring to the liability of the great grandson to liquidate debts © 


of his great grandfather can be easily explained.» He evidently 
alludes here to the passage of the Mitakshara, in which 
Vijnanesvara says—‘‘ The grandson’s son shall not be forced to 
pay, if he has not got any assets.”” This passage would imply 
that “the grandson’s son shall be forced to pay, if he has got 
any assets”. What remote connection there may be between 
the payment of debts by the grandson’s son, “if he has got any 
assets, "and his right to succession, we leave to the casuists to 
find out. Be that as it may, it is a settled rule in the Benares 
School, that the great grandson is in the line of heirs, and his 


proper place is immediately after the grandson. Mitra Misra, 


Kamatakara, Balam Bhatta, and all the other teachers of the 


Benares School have all subscribed to this rule, and it is now 


universally acted upon. We have already discussed the subject 


in a previous lecture." 


Two texts of Yajna- 


valkya containing 3 
a oe tane be said in fact to be based upon the two follow- 


Law of Inheritance. “inc texts of Yajnavalkya : 
“ Among these (twelve sons) the next in order is heir, and 


presents tansa oblations on failure of the preceding”: key rt 


f A fs E 


2h Yaa Kt AN a, Il, ahi h oe Ti. A 
2 TIT, 1, 11. TA oe a 
3 Mitakshara, 11, 51—52. 


* See ante, and Buddha Singh vs. Laltu Singh, 42 I. Ae, 208 ; 20, EN œc = 
All., 604; 17 Bom, L.R., 1022. KAIN aa ee: 7 
37 ae ee 4 zi ee T Er -AET A 


The whole Hindu Law of Inheritance may 
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This shows that sons, principal and secondary, take the 
inheritance in the first instance. The order of succession among 
all tribes and classes on failure of them is next declared.’ 

“The wife, and the daughters also, both parents, brothers 
likewise, and their sons, gentiles (gotrajas), cognates (bandhus), 
a pupil, and a fellow-student. On failure of the first among 
these, the next in order is indeed heir to the estate of one 
who departed for heaven leaving no putra (lineal male des- 
cendants).”’* 

If you thoroughly understand these two texts of Yajna- 
valkya, you have the whole law of inheritance within your 
grasp. The dicta of the other ancient sages, and the com- 
ments and glosses of the text-writers of the modern schools, 
simply serve to illustrate these maxims of Yajnavalkya. The 
whole law of inheritance thus hes in a nutshell. The process 
of generalisation has not of course stopped here. Jimutavahana 
and the other lawyers of the modern schools have extracted the 

| essences of these’ simple ‘propositions of. the ss contemplativ e 
x saint,” - and have presented his maxims in a form which defies 


further’ analysis. ` Generalisation has with them reached its ~ 
© utmost limit, ‘and further analysis seems to be impossible. We 
= will explain our meaning as we proceed. À 


== The enumeration and the classification of heirs given 
NG Di “Yajnavalkya then form the basis of the Hindu Law of 
Oe Tl Inheritance. It will obviate a considerable amount of misappre- 
: ensi on if it be explained to you at the outset that the texts of 
ae oe Eide ‘Yajnavalkya do not give an eahaustive enumer- 
t classes ation of heirs. They — merely declare the 
si © different, classes, of heirs who are dental to 
and determine their order of eae 
ld look to these texts t 
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they should take their places, we have to appeal to these texts 
to remove our doubts. Hach preceding class of heirs must be 
thoroughly exhausted before we come to seek for heirs of the 
next class. The first class of heirs is the ‘ sons,’ and the last, 
‘fellow-students.” The king, the ultimus hawres of Hindu Law, 
is not mentioned as an heir by Yajnavalkya, for reasons which 

este ae have been dwelt on at length in a previous 


Lecture. We have thus ten classes of heirs: 
1. Sons. 


2. Widows. 

3. Daughters, including their sons. 
4. Parents. 

5. Brothers. 

Sons of brothers. 

Gotrajas (gentiles). 

Bandhis (cognates). 


6 
7 
9. Pupils.: 
0. Fellow-students. 
lf you remember that Yajnavalkya’s enumeration of -heirs 
3. i atta is not exhaustive, but simply illustrative, 
not” éshadêtise; bit there will be no difficulty in reducing to 
harmony ‘the conflicting dicta’ and ‘the 
‘discordant opinions’ of Hindu jurists. With this clue in 
our hands, we shall be able to thread with safety all the mazes 
of the Law of Inheritance, “ unconfounded by the perpetual 
conflict of discordant opinions and jarring deductions ”. 
Yajnavalkya has fully determined the different classes of 
heirs. The distinctive marks of each class of 
fp determined By heirs are unmistakable. We can easily distin- 
commentators and cuish one from the other. There is no 
necessity to characterise them any further. It 
remains now to define the different classes in such a manner as 


to fully bring out all the heirs contained in each class. The | = 


laboui of the commentators, and the text-writers of the 


CA 
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different schools, have been addressed to the determination of 
the number and priority of heirs comprised in each class. 

With regard to the determination of this important point, 
Oe the doctrines of the Benares School, represent- 

ed by the Mitakshara, may be broadly stated 
as follows: 

‘Consanguineous relation’ to the deceased determines the 

i number of the different heirs in each class; 
eS and the ‘nearness’ of each heir to the deceas- 
ed determines his priority among the other heirs in that 
class. (In other words, consanguinity determines the heritable 
right, and propinquity the preferable right of a kinsman. ) 

Yo find out whether a given person belongs to any of the 
ten classes, we are to see whether he is related by blood to the 
deceased. We are to find out whether there is any blood- 
relationship between the given person and the deceased whose 
property he is to inherit. If no blood-relationship can be 
shown to exist between them, the given claimant must be 
rejected at once. : 
= Tf there is more than one claimant, priority among them is 


er determined by the ‘ nearness’ of each to the 
al Beales. deceased. If they are equally near, or equally 


e, they have equal right to the property of the deceased. 
Thus, two sons are equally near to the deceased, they share the 

_ property equally between them. , Two brothers are equally near 
to the deceased, they have an equal right to the property of the 
== eased. The son is nearer to the deceased than the grand- 
son ‘therefore the former excludes the latter. The nephew is 
emote than. the brother, therefore the nephew i is excluded 
€ rother. - Again, two grandsons, being equally remote 
€ əceased, pare his a Aah at ad between them. 
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‘ Propinquity, says the Mitakshara,’ is the great regulating 
principle in determining the order of succession among heirs. 
It is absolutely necessary, therefore, to understand thoroughly 
the governing principle which is applied to the solution of all 
questions of precedence among heirs. 

This rule of propinquity is founded upon the following text 
of Manu: 

“ To the nearest sapinda the inheritance next belongs.” * 

This is Sir William Jonés’s rendering of the text we have 

a poh referred to. [tis not a literal translation. It 
Jk a cs is only an abstract rendering ofan all-important 
inheritancenot text in matters of succession. The whole Hindu 
a law of inheritance may very properly be said to 
depend upon a correct rendering of this passage. Sir William 
Jones has taken the gloss of Kulluka Bhatta, the celebrated’ 
commentator of Manu—a lawyer of the Bengal School—as his 
guide in the translation of the text in question. Kulluka Bhatta’ 
has not explained the passage in full; he has simply given the 
drift of it, from which the translation of Sir Wiliam Jones is 
taken. The translation of Sir William Jones is unexceptionable 
so far as it goes. What we submit with deference is, that it is 
not a literal translation of the text, and does not bring out 
clearly all the bearings of the principle of propinquity upon 
which so much stress has been laid by the lawyers of the 
different schools. | 


We will attempt a fresh translation of this important text 


A new translation according to the gloss of Visvesvara Bhatta and 
Lice and Balam Bhatta, the well known c commenta- 
tors of the Mitakshara : . l Š 


“< Whoever is near to a sapinda, his property shall belong to 
him.”* The explanation of the text proposer by: Widara 


‘ Mitakshara, If, 8. 3—4. eee 
z DRS 187. à d yee. 


* Ramchandra vs. aaa AA 41 FA., 290 (298). + i ma 
“arat: aA 4: A A Ti E ee ae 
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Bhatta and Balam Bhatta is this, “The property of a near 
sapinda shall be that of a near sapinda.”* The translation 
given here of this al] important text of Manu has been adopted by 
their Lordships in the case of Babu Lal vs. Nanku* and by the 
Judicial Committee in the recent case of Ramchandra vs. 
Vinayaka.” 
From this explanation of the text we shall be quite justified 
AETA in inferring that Manu intended that the deceas- 
his heir must besa- ed proprietor should be a near sapinda of his 
pindas to each other. 
successor ; and that the successor also should be 
a near sapinda of the deceased proprietor whose property he 
inherits. In other words, the deceased proprietor and his heir 
must be nearly related to each other as sapindas. | Unless it can 
be shown, therefore, that a given person is a near sapinda of the 
deceased proprietor, and the deceased proprietor also was a near 
sapinda of the claimant, he has no right to the inheritance in 
question, and must at once be rejected. | 
In Babu Lals case their Lordships observe Again a 
a OP N sapinda, of the propositus to be capable of inherit- 
ality explained in ing must be so related to the propositus, that 
een... the propositus is also a sapinda of him, either 
directly or through the father or the mother., This mutuality 
of sapinda relationship between the propositus and his heritable 
sapindas “is assumed as a necessary condition in the case of 
Umaid Bahadur vs. Udoi Chand,” and the authority for this is to 
"a: arema aat: afaa: ae afaveafaftaey aa arsaa 


qå Wad (Subodhini, M.S., p. 9la ; Mitakshara, II, 3. 3.) 
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TAR “aes | “afd ff (Pan. II, 3. 34) gÅ dad 1 aa a 
o area Asat afafa: aes aoee aa qea afivsafaftaca qi watecad: | 
Si Soan Bhatta, M.S. 161a), Mitakshara, II, 3. 3. 
aAa Asaa: afafed: IANA: aimed A ARAE Ti 
afosa wa TATA: | (Madana Parijata, M.S. 235b). 
222 Cal., 339 (346). 
541 I. A., 290 (297); 42 Cal, 384; 18 C. W. N., 3154; 16 Bom., L. R., 863. 






* Babn Lal rs. Nanku, 29 Cal., 339 (845—346). 
25L L. R., 6 Cal., 119 (F.B.). 





PRINCIPLES OF SUCCESSION UNDER THE MITAKSHARA LAW 445 


be found in the text of Manu (Ch. IX, 187) cited in the Mitak- 
shara, Ch. II, Sec. iii, verse 3, as interpreted by Balam Bhatta 
and Visweswara Bhatta, the two leading commentators on the 
Mitakshara. That text according to these commentators means 
this “The property of a near sapinda shall be that of a near 
sapinda”. From this it is clear that a man in order to bea 
heritable sapinda of the propositus must be so related to him that 
they are sapindas of each other. The above is quoted with 
approval by the Judicial Committee in the recent case of Ram- 
chandra vs. Vinayak.’ 

We will give an example in illustration of our meaning: 
Kat oeeee By the canons of inheritance, a sister’s son is a 
rule foe son near sapinda of the deceased, and the deceased 

proprietor also was a near sapinda of his 
sister’s son. Both of them answer to the conditions laid down 
by Manu: a sister’s son, therefore, is entitled to the property of 
his maternal uncle. In the case of sister’s grandson, the condi- 
tions insisted upon by Manu are also fulfilled. He, therefore, 
is also within the line of heirs. But neither his son, nor his 
grandson, fulfil those conditions. Therefore both of them must 
be rejected as heirs. 

We thus derive two important propositions from the text 

Two principles ofM anu 
deriyed from Manu's 1. The property of a deceased proprietor 
eof belongs to his nearest sapinda. 

2. The deceased and his heir must be related to each other 
as sapindas. 

The second principle determines the question as ‘to who 

Ae ag should be recognised as the heirs of a deceased 
heirs and the priori- person; and the first principle determines the 
ty among them. 
related to each other as sapindas, then one is heir of the other. 
‘if two persons are related as ac jas to Bi deceased, ki: rna 


priority among them. If two persons are 
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preference between the two claimants is decided by the principle 
of propinquity. The nearer excludes the more remote. The 
uncle is nearer to the deceased than the uncle’s son. Therefore, 
the uncle excludes his son. The seventh in descent from the 
grandfather is not a sapinda of the deceased ; he is not, there- 
fore, entitled to inherit as a sapinda. The sixth in descent from 
the father excludes by the principle of propinquity the sixth in 
descent from the grandfather, because the former is nearer to 
the deceased than the latter. 

It is a settled rule then that the deceased and his heir must 
be sapindas of each other; and the priority between two heirs, 
or two classes of heirs, is determined by the principle of 
propinquity. + 

This principle of propinquity determines the order of 

ao es succession not only among sapindas, but also 
pinquity applicable among the other classes of kinsmen. It is a 


in determining 4 a y 
order of succession general rule, and is universally applicable. The 


Sanada een samanodakas and bandhus also come within the 

Bas Ne e operation of this rule. It is according to 

= Vijmanesvara and all other Hindu jurists “the governing 
wu principle > in the law of succession, and should, therefore, be 
= applied to the solution of every question of preference among 
heirs. It does not matter to what class of heirs the claimants 
YA _ belong. If two claimants are related as samanodakas to the 
i A deceased, we are only to see who is nearer to the deceased, and 
he is preferred to the more remote. If we are asked whether a 
Fiy 1 person is entitled to inherit as a bandhu of the deceased, 
e first of all to find out whether the deceased and the 
nt are related as bandhus to each other. Tf that question 
ed in the affirmative, then we are to know for certain 
ven claimant is an heir of the deceased. If two 
tis same conditions, then the other principle— 


—eomes into force and determines the _ 
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Let us see what the Mitakshara says on the subject. 

Texts cited from Vijnanesvara first apples this principle of 

ACA ae propinquity in determining the order of succes- 
sion among the two parents: 

“The father is a common parent to other sons, but the 
mother is not so; and since her propinquity is consequently 
greatest, it is fit that she should take the estate in the first 
instance conformably with the text, ‘To the nearest sapinda 
the inheritance next belongs’ ”. 

“Nor is the claim in virtue of propinquity restricted to 
sapindas ; but on the contrary, it appears from this very text 
that that rule of propinqnity is effectual, without any exception, ~ 
in the case of samanodakas, as well.as other relatives, when they 
appear to have a claim to the succession.” * | 

It is clear from the passage quoted above that the rule ai = 
propinguity is to be applied in determining the order of succession _ 
among all relatives, “ without any exception,” to ascertain their 
preferable rights. 

We are first of all to see, as I said before, whether they 
are entitled to succeed at all. Do they belong ~- 


Conclusions from 
them. to any of the ten classes of heirs mentioned 


by Yajnavalkya? If they are gotrajas, are they related to 
the deceased as supindas, or as samanodakas ? If they belo i= = 
to the class of bandhus, can they show that the deceased is con- 
nected with them as a bandhu ? If all these points: be s : 
torily anainn we are then to, ee thea: I ie cip 


<n 
—— 
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Bhatta in his Subodhini,’ “upon an abundance of corporal 
particles.” | “One person can be near to another,” he repeats 
in his Madana Parijata, “by corporal relation alone.” 

« Propinquity, according to law and usage, should properly,” 
says Balam Bhatta, “be understood to exist through the 
medium of corporal relation alone.” | 

Thus we see the jurists of the Benares School insist upon 

Nearness of blood. propinquity being taken in the sense of “ near- 
ness of blood”. Of two persons, according to their unique 
phraseology, one is nearer to the deceased than another, if he 

metas ia + bas a larger number of common corporal par- 
“the number of cor- ticles in his body. Take the case of the brother 
poral particles. : 
and nephew for instance. The deceased, the 
brother, and the nephew are all descended from a common 
ancestor, the father of the deceased. All of them possess in 
their bodies corporal particles belonging to the father of the 
deceased. But the brother possesses a larger number of these 
particles than the nephew. The former is, therefore, nearer to 
the deceased than the latter. Both the son and the grandson 
are descended from the deceased. Both of them have in their 
bodies corporal particles belonging to the deceased. But the 
son possesses a larger number of these particles than the grand- 
son. The son is, therefore, nearer to the deceased than the 
grandson. 
Š By the term propinquity, there is meant nothing more nor 
RAN less than “the nearest degree of kindred to the 
| g “t Nearest degree 4 
of kindred to the deceased”. He who stands in the nearest 
> degree of kindred to the deceased is preferred 
one who stands in a remote degree of kindred to him. 
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So far then the meaning of the word propinquity is quite 
Criterion of pro- Clear. But how are we to ascertain in what 
pingul; degree of kindred a lineal descendant, or a 
collateral relative, stands to the deceased person? What is the 
test of propinquity ? What are the distinctive marks by which 
propinquity should be known at once? Without any dis- 
criminative characteristics, it. is impossible, in many cases, to 
distinguish between a nearer and a remoter relative. Take, 
for imstance, the case of an uncle and a nephew. Two 
persons intervene between both of them and the deceased: 
No amount of nice discrimination would enable us to ascertain 
the exact proportion of corporal particles which one has in 
excess of the other. How then is the question of preference to 
be decided? It is necessary to define and restrict the rule of 
propinquity in such a manner that no ambiguous answer may 
be given by it when appealed to. The nearer line, we gather 
from the Mitakshara,’ excludes a remoter line. The descendants 
of the deceased himself, for imstance, would 
Nearer line ex- 4 < p zas 
cludes a remoter exclude the father’s line. “On failure of the 
eae father’s descendants, the line of the grandfather 
is entitled to inherit. On failure of the latter, the descendants 
of the great grandfather come in as heirs. In this manner apa = 
to the seventh generation must be understood the succession of — 
kindred pêlangi to the same general family, and know 
sapindas.”* y ee: 
“We observe here that hae es has shown us ‘the 
Application ofthe in Which we are to apply the princi] 
rule. © propinguity in practice. It has been su 
by some that, gee ae to ANG author eos the | 
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of benefit upon the deceased is to be considered as nearest to 
him, and is entitled to his property, by reason of propinquity. 
Spiritual benefits can be conferred by the presentation of 


pindas in the parvana sraddha held in honour of 
Conferred by the 
presentation of 


pindas at the parva- who can spiritually benefit the deceased by the 


the deceased or his ancestors.’ \He, therefore, 


presentation of a larger number of such pindas, 
is nearer to the deceased than another who is competent to 
presént a less number to him. The brother, for instance, pre- 
sents three pindas, in the paternal line, by which the deceased 
is benefited; while the uncle presents only two which confer 
any benefit on the deceased. The brother, therefore, is nearer 
to the deceased than the uncle, and is, accordingly, preferred 
by reason of his greater propinquity. 

We often find, argues Mitra Misra,’ that the subject of spiri- 
sae lacs gu bual benefit is dwelt upon at length in chapters 
AK Apa api rina bane- treating of inheritance. Discussions on spiritual 

pak Aa ; ape 
ne benefit and explanations of the term propinquity 
s PR —the governing principle in the law of inheritance—go side by 
a ‘side in chapters relating to division of heritage. What could 

ee the object of discussing together subjects which are uncon- 
“nected _ with each other? Js it not natural to suppose that there 
is an intimate connection between the two ; ; that the one in fact 
flows out of the other, or rather that spiritnal benefit is a 
oo a test of propinquity jie near blood-relation alone 











seh Mi bliss” to him. The nearer a person is to the deceas- 
greater would be his ardour to pronounce those mystic 
rot nd Ta thore, hallowed balls of rice and milk, in 
A N nce of a near kinsman. By the canons 
> nee rest peran, upsegeuls bbe largent 
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number of pindas by which the deceased is benefited. | The 
number of pindas decreases with the diminution of propinqnity. 
Pindas anq Lindas and propinquity, we thus see, are 
PRORWABILY inseparably connected with each other. If we 
wish, therefore, to measure the degree of propinquity, we have 
only to count the number of pindas which one kinsman offers to 
the deceased in excess of the other, and then the degree of 
propinquity is ascertained at once. Blood-relations alone are 
entitled in the first instance to celebrate parvuna rites of the 
deceased, and their competence to present the pindas is in 
proportion to their nearness to the deceased relative. If we 
know the one we know the other. If we know the degree of 
propinguity in which a given relative stands to the deceased, we 
know the number of pindas which he is entitled to offer to the 
deceased; and vice versa, if we know the number of pindas 
which a given relative presents to his deceased kinsman, we 
know the degree of propinquity in which he stands to the 
deceased. The intimate connection of propinquity in this way 
with the competence to celebrate exequial rites furnishes an 
exact measure of the different degrees of “ nearness of blood 3) 
If this view, says Mitra Misra, of the intimate connection 
between propinquity and the conferring of spiritual benefit k i 
accepted as correct, “all the conflicting texts with regende toy : 














wise, el to the greatness or smallness of forces ee 
the proprietor. Any other mode of reconciliation w le be li 
catching at a straw and stubble—utterly worthless.” a; 
\But | it should be distinetly understood, says itr: 
= in another place,” ‘that “the ti 
SES ee exequial pindas i is mot the sol 
with title to inherit- — ace HOE ira a for the yor | 
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presence of the eldest brother the younger brothers are not 
entitled to present those offerings. The younger brothers share 
with the eldest, because the competence to present those offer- 
ings is not extinct in them ” 

Far be it from us, he seems to say, that the title to present 
pindas and the title to inheritance are co-extensive terms. One 
is not the effect of the other. The former does not necessarily 
imply the latter. What we simply mean to say is, that the 
competence to present pindas is a test—a measure of the degree 
of propinquity in which a given relative stands to the deceased. 
* Where there are many claimants to the heritage, amongst the 
gotrajas (gentiles) and the like, then the fact of ‘conferring 
benefits on the deceased merely settles the question of pre- 
cedence among heirs.”* In other words, the competence to 

It is simply a Present exequial cakes does not create the 
gyide: heritable right, but determines only the pre- 
ferable right. It simply furnishes the principle of selection 
founded on superior efficacy of oblations. It determines the 
priority among heirs. It shows the nearer heirs who exclude 
the more remote. “‘ The conferring of spiritual benefits must 
never be accepted as the sole ground of taking the inheritance.” 
It is simply a guide, and must not be confounded as its cause. 
The competence to present funeral oblations simply determines, 
as we said, the preferable right, and nothing more. 

The Judicial Committee of the Privy Council have virtually 

taken the same view of the question. “ When 
Brain acconced a question of preference arises,” they say, “as 
by the Privy Coun- preference is founded on superior efficacy of 
ee oblations, that principle must be applied to the 
iin of the difficulty. It obtains properly when a succes- 
toa deceased, when the question mooted is a real 
ist in the contemplation of pious Hindus), viz., who 

conter on the deceased, and his ancestors apt a 
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benefited, the benefits which the grades of oblations offer in 
differing degrees.” ’ 

It follows from this, that questions of precedence among 
heirs must be settled by the principle of superior efficacy of 
oblations—that the preferable mght to perform the sraddha 
governs also the preferable right to succession to property. 

In the recent case of Buddha Singh vs. Laltu Singh their 

Buddha Singh vs. Lordships of the Judicial Committee emphatic- 
alta Sion be ally declare “It is absolutely clear that under 
the Mitakshara, whilst the right of inheritance arises from 
Sapinda relationship or community of blood, in judging of the 
nearness of blood relationship or propinquity among the Gotrajas, 
the test to be applied to discover the preferential heir is the 
capacity to offer oblations”.* The test applies equally in. the 
case of relations other than Sapindas or Gotrajas. ——— = = 

It is quite clear then that in a question of priority betwee 
Propinquity fonnd- tWO persons claiming as heirs, or between two 
ed on superir ef- classes of heirs, the principle of propinuquity 


cacy of oblations 
nettles, thes preced: founded on superior efficacy of oblations deter- 


claimants. at mines the precedence among contending kindred. 
The principle of propinquity is to be applied when the heirs have | 
been found, and the mere question is— Who is to be preferred, — 
and who should be excluded? The principle of propingt 
founded on superior efficacy of oblations returns no ambigu 
answer to this question. He who confers the greatest am 
of benefit on the deceased, entirely excludes those who 
inferior benefits. If opposing parties confer benefits | l 
degree, they have an equal right to the inhe ne 
- competence | to confer spiritual benefits on tl r 
wen ti baci cai ale eco of. inde in 
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The principle of propinquity determines the order of succes- 
aoc ht i gg Ka sion among heirs, when we know who the heirs 
are known,the are. It is of no use to us when we wish to find 
same principle ; 
determines the order the persons who are entitled as a class to succeed 
Bien t: bên thio property of the deceased. But if you 
give me the heirs, I will tell you by the help of the principle of 
propinquity who should be preferred, and who should be ex- 
cluded. But how are we to know those persons who are in the 
line of heirs ? What are the distinctive marks by which an heir 
is known? We know how Yajnavalkya and Vijnanesvara have 
answered this question. A given person, according to them, is 
in the line of heirs, if he can be shown to belong to any of 
the ten classes enumerated by the ‘contemplative saint ”. 
In the first six classes, the heirs can be found without much 
difficulty. The lawyers of the different schools have settled, 
without much difference, the question as to who should belong 
to those classes. The points of difference among them refer 
mainly to the application of the principle of propinquity in 
determining the priority among them, as in the case of parents 
whether father should precede mother Or vice versa. The 
jurists are generally agreed as to the persons who should be 
included in those classes as heirs. 
But the war has long raged, and is still raging, between 
Hindu Law of the lawyers of the different schools with refer- 
Succession so difi- ě once to the question as to who are those persons 


cult to unravel on í 
account of itsinti- that should be classed as gotrajas or gentiles, 


eos and bandhus or cognates. The question has at 
last, to a great extent been satisfactorily settled. The conflicting 

g texts of the ancient lawyers, and the jarring legal dicta of the 
ie: present day, make confusion worse confounded. By a slow and 
laborious process of discrimination, “this vexed and difficult 
x subject—the Hindu Law of Succession ”—is being gradually 


: glee) ap aN the British Courts. The ai of the task 
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accordance with the religious teachings of the Hindus. ‘“ Inthe 
Hindu Law of Inheritance, those heirs are selected to take the 
inheritance who are most capable of exercising those religious 
rites which are considered to be beneficial to the deceased. 
It is this intimate connection of the Law of Inheritance 
with the Hindu religious law which makes the Law of Succes- 
sion so difficult to approach. You can easily imagine the 
difficulties by which the subject is beset—difficulties raised by 
varying opinions, decisions, and comments on conflicting texts. 
The British Courts approach this delicate subject “ with an 
unfeigned desire to decide it in harmony with the religious 
feeling of the Hindus ” 

In the case of Ganendra Mohun Tagore vs. Upendra Mohun 
Tagore, the Calcutta High Court very justly observed: “ The 
Hindu Law of Inheritance is based upon the Hindu religion, 
and we must be cautious that in administering Hindu jaw we do 
not, by acting upon our notions derived from English law, 
inadvertently wound or offend the religious feelings of those 
who may be affected by our decisions; or lay down principles 
at variance with the religions of those whose law we are 
administering.” ” 

In the Ramnad case, the Madras High Court also very 

=o ae pee TSA properly remarked : ° 2 In the administration 
Hindu Law should of Hindu Law, we are, it seems to us, peculiar- 
be administered by 
the British Courts ly bound to look at the reason of the law and 
kan the analogies derivable, not from other systems 
or modes of thought, but from such as we find in the system 
itself. In this respect we are only following the course obser- 
vable in the administration of all systems of positive law. We 
are not at liberty as judges to manufacture principles of jaw 
anomalous because inconsistent with those of the system into 


1 Jotindra Mohan Tagore vs. Ganendra Mohan,/Tagore, 9 B. L. R., P. C., 377 (294). 
2 4 B.L.R., 103. 
32 Madras High Court Rep., 224. 
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which we seek to introduce them, but we are bound to apply to 
new cases or circumstances existing principles, and to push 
them to their natural, because logically derivable, conclusions. 
Tt may be, indeed, that the principle so to be applied is itself an 
anomaly, inconsistent with the general body of the law, but too 
firmly fixed by judicial decision to be now disturbed. Where 
this is so, a Court may very properly refuse to push it any fur- 
ther, but only because the extension is forbidden by other 
principles with which the anomaly is in conflict.” 
The Hindu Law, says the Privy Council, contains in itself 
BOPE ty | the principles of its own expositions. Nothing 
itself its own prin- from any foreign source should be introduced 
BA SE into it, nor should Courts interpret the text by 
the Eplication to the language of strained analogies’. Again 
their Lordships observe in the recent case of Ramchandra vs. 
Vinayak “It is to be remarked, as has been observed in previous 
cases before this Board, that the Hindu Law contains its own 
oo of Papon and that Coa arising under it 










a pec giae this difficult pa 15 TERENA by the 

Courts: administering Hindu Law. And yet unfortunately at 

times, blunders have been committed owing to causes whieh v we 

eed not discuss here. | 

+t got jag I that the standard bratan on Hindu Law 
ae - have, after defining the principles on which the 
Lee iw of Succession is to be based, given only a 

rec E number of examples - in illustration of | 
ov pasah: “would be absurd to hea 
me embody the law, and that the 
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principles only serve to illustrate the spirit of the law. 
It would be more natural to infer that the principles are 
to be applied, as in every other system of positive law, in 
determining the rule which ought to govern every new combi- 
nation of particular circumstances. In the absence of any 

express law, the existing principles should 
KNA a AAK certainly be pushed to their logical con- 
sore pebplcavle ke sequences. What is done every day in other 
toits particular departments of law should also be done in 

construing Hindu law. We see no reason why 
Hindu law should be treated as an exceptional subject, which 
has nothing in common with other branches of law. Look at 
the reason of the law and the “analogies derivable,” and push 
the existing principles, in accordance with the Hindu mode of 
exposition “to their natural, because logically derivable con- 
sequences’. In the exposition of the principles, for instance, 
upon which the Law of Succession of the Benares School is 
founded, it would not be proper to confine ourselves “to the 
four corners of the Mitakshara.’’ 

It is the custom of Hindu jurists not to give an exhaustive 
treatment of a given subject, but only to give certain broad 
hints by which the principles explained may be reduced to their 
logical consequences. They simply show the way—indicate the 
direction in which we are to proceed in elaborating and 
illustrating the principles which govern the Law of Succession. 
Follow the hints given, and the true intention of the legislators 
will be perceived at once. The door is left open, and an 
attentive consideration will show that it was not the object of 
the Hindu legislators to codify the Law of Succession in such a 
way, that any further development of it would be impossible. 

= As society progresses, and _ circumstances 

Successina ae S Change, the old principles must be viewed in a 
course of develop: new light and adapted to meet the present social 
i exigencies. It would be NoE to supna that 
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the Law of Succession has been totally petrified, and admits of 
no further growth. Grow it must with the growth of society. 
There is a growing disinclination in the Courts of the country to 
treat Hindu law as an inanimate carcase, but to look upon it as 
a living organism, which is capable of meeting all social re- 
quirements. In discussing the question whether maurasi 
mokarari lease of property granted by a father to his daughter 
can be regarded as her stridhan property their Lordships 
(Rampini and Mookerjee, JJ.) say that “the rules of Hindu Law 
are not so inelastic as to be capable of application only to such 
descriptions of interests in property as formed the subject 
matter of transactions at the time when the rules were first 
formulated.” * Life has been extinguished in different parts of 
the old structure, but they are being replaced by others which 
perform the functions which modern society requires of them. 
There is great vitality in Hindu law, and if we only know the 
way in which its vital powers can be preserved, we shall see 

- that it yet has a long career before it. 

; To return from this digression : 

“The gotrajas (gentiles) and the bundhus (cognates) belong 
a SN y iza respectively to the seventh and eighth classes 
tiles exclude the of heirs. Yajnavalkya and Vijnanesvara con- 
bandhus or cognates. 5 = a nea = - 
ARNE yah cur in laying it down that the gotrajas exclude 
a _ the bandhus.” 2 The latter are not entitled to succeed till the 
oe _ gentiles, as a class, are thoroughly exhausted. If there be one 
aja, however remotely he may be related to the deceased, 
will be preferred as an heir by the canons of succession to 
Ki paron Kanan — means a the ont classes of 
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The Mitakshara thus explains this passage: “He who has no 
son of any among the twelve descriptions above stated * is one 
having ‘no male issue’. The word putra or male issue as we 
have seen includes son, grandson and great grandson.” Of a 
man thus leaving no male progeny, and going to heaven, or 
departing for another world, the heir or successor is that person 
among such as have been here enumerated (viz., the wife and 
the rest) who is next in order, on failure of the first mentioned 
”3 There cannot be the shadow of a doubt, there- 


fore, that there is express law to the effect, that the gotrajas as 


respecti vely. 


a class exclude the bandhus. Both Yajnavalkya and Vijna- 
nesvara distinctly declare the whole class of gentiles, and the 
whole class of cognates, to be heritable, and not merely some 
persons found in them. ‘They are each entitled to inherit as a 
class, and each class must be thoroughly exhausted before we 
come to the next succeeding class. “On failure of gentiles,” 


23 


repeats Vijnanesvara, * “the cognates are heirs.” The language 
is plain enough. The whole class of gotrajas is declared 
heritable. Where, therefore, no sexual or personal incapacity 
exists, no ground can be shown to justify a sentence of 
exclusion from inheritance with regard to any person who has 
the least claim to the class of gotrajas. 
This question of priority among the gentiles and cog- 
Thisrule hasbeen Petes has been settled by a uniform course 
upheld by decided of decision. It has been repeatedly held that 
gentiles must be exhausted before the cog- 
nates can succeed. The Privy Council very justly remarks, ê 
“that Courts ought not to unsettle a rule of inheritance affirmed 


RT adele 
“See ante. 
3 II, 1—3. 
111; 6. 1. 
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by a long course of decisions, unless, indeed, it is manifestly 
opposed to law and reason”. In Bhagwan Singh vs. Bhagwan 
Singh” in deciding whether’ the precepts in the smritis as regards 
a ih the prohibition of adoption of daughter’s son, 
sister’s son and mother’s sister’s son are merely 
monitory or mandatory, their Lordships observe that for eighty 
or ninety years there has been a steady current of authority one 
Way and the question has been settled in such a way for such a 
length of time as to make it incompetent to a Court of Justice 
to treat the question now as an open one. Again in the case 
of Sri Balusu vs. Sri Balusu* in holding that the adoption of an 
only son is valid their Lordships were considerably influenced 
im their decision by the fact that “it would cause the least 
amount of disturbance”. The principle of stare decisis has 
been applied by our courts in many other instances.’ The pre- 
ferenge of the class gotrajas to the bandhus, is not opposed to 
thesspirit and principles of the law of the Mitakshera; on the 
contrary, there is express authority, as we have shown, which 
declares. A ¿ unmistakable terms that the gentiles must be 
exhaustedBefore the cognates can succeed. 
= But who are the gentiles or gotrajas? The Mitakshara 
= E eis? does not give 2 direct answer to this question. 
- This is what it says: “If there be not even 
brother's sons, gentiles share the estate. Gentiles (Gotrajas) 
are the paternal grandmother, sapindas, and samanodakas.” 
_~ The commentators on the Mitakshara unanimously declare 
a. “the paternal grandmother,” “ sapindas,” and “ samano- 
” daka s> Eo words.’ This is simply to show that all the 
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Now the meaning of “ the paternal grandmother” is plain 
enough. “She is father’s mother,” and it does not include 


|. Vijnanesvara next tells us, on the authori- 


father’s stepmother 
ty of Vrihat Manu, who the sapindas and samanodakas are. 
“The relation of the sapindas ceases with the seventh person, 
and that of samanodakas extends to the fourteenth degree, or 
as some affirm, it reaches as far as the memory of birth and 
name extends.” “The samanodakas,”’ he adds, “must be 
understood to reach to seven degrees beyond the kindred known 
as sapindas; or else, as far as the limits of knowledge as to 
birth and name extend.” 

The last clause virtually gives us a definition of the term 
gotraja. The differentia conveyed in the words, “as far as the 
limits of knowledge as to birth and name extend,” are found 
equally in sapindas and samanodakas. The latter term then 
includes the former. All sapmdas are samanodukas, but the 
samanodakas are not necessarily sapindas. A person is a 
gotraja of the deceased, if it can be established that he and the 
deceased are descended from a common ancestor’ wo per- 
sons then are gotrajas if their name and lineage could be traced 
to a common male ancestor. Seven generations are related to 
each other as sapindas. All the other generations, “if the me- 
mory of their birth and name” is preserved, are related to each 
other as samanodakas. The sapindas fulfil all the conditions 
which are necessary to constitute samanodakas. If you analyse 
the expression “as far as the limits of knowledge as to birth 
and name extend,” you will find, as I said before, that it com- 
prehends not only the samanodakas, but the sapindas, and the 
paternal grandmother also. In this expression the word 


114, 5. 2; Lalla Jotee Lal vs. Mt. Duravee, B.L.R., Sup. Vol. 67; Kesserbai vs. Valal, 4 
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“name” evidently signifies “family name,” 

Those that are í ne x: AE 
connected by birth or gotra. Those then are gotrajas who are 
and family name. : Kove = 
connected with each other by ‘birth’ and 
‘gotra’. A given person is a gotraja of the deceased, if he 
is connected with the deceased by ‘birth’ and “gotra.” All 
the paternal ancestors and their wives (viz., the grandmother, 
great grandmother, etc., but not the step grandmother, step 
great grandmother, etc.) are ‘ gotrajas’ of the deceased, because 
the latter owes his ‘ birth’ to them, and is of the same gotra with 


7 


them. All the descendants of the deceased are his ‘ gotrajas,’ 
because they are all descended from him, and bear his family 
name (gotra). All collateral kinsmen of the deceased are his 
gotrajas, because they are descended from a common ancestor, 
and are of the same gotra. If this definition of the term 
gotrajas be correct, it will exclude the wives of collateral kins- 
men and lineal descendants, because, although they are of the 
same gotra, by marriage, with the deceased, the relation of ‘ birth’ 
does not exist between them and the deceased. Look upon the 
term from any point of view you like, you will find that the 
E 1 word gotraja includes al] kinsmen on the pater- 
pana side related nal side who are related by blood with the 
F deceased. It is not a fictitious relationship, 
but a real kinsmanship. Real consanguinity is the great char- 
acteristic of this relationship, and it has no connection whatever 
with affinity by marriage, or “ constructive’ consanguinity as 
it is called by the Privy Council. Gotraja-relationship, then, is 
“the connection or relation of persons descended 

or descendants 
from the same from the same stock or common ancestor”. It 
a includes lineal and collateral consanguinity. It 


x not only includes male kinsmen, but includes also female ancestors 


from whom the deceased 3 descended, “each ascending line 
| beginning with a female”.’ | “4 


1 bar ‘Manu uoted in Mitakshara, IJ, 
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“The gentiles or gotraja, from the gotra,” says the Privy 
Council, “are described as descending from one common stock, 
a male, and derived generally through males, as forming a 
family, though embracing possibly many families, and such 
original bond of union is regarded as necessary to the constitu- 
tion of the gotra. These conditions are all that are stated as 
necessary to the constitution of the class of gentiles.” > ‘Those 
then that can show a common ancestor, a common gotra, “Sa 
community of family, a descent which extended to the deceased 
and themselves,” satisfy every condition of the texts* defining 
the term gotraja, and may be classed as gotrajas; and as such 
are entitled to succeed before bandhus. 
As regulating preference of succession amongst them, the law 
* of succession amongst gentiles (gotrajas) classi- — 
Ga o gente fies them further as sapindas and samanod akas ar 
das i semano- -< Among the gotrajas,” says the Mitaks hara, 
© “in the first place the paternal grandmo other 
takes the kab AANE After refuting the statement- that the 
Baie sia EC et Shod IES vafter: Bank a | 
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Now who are those kinsmen that are known as sapindas ? 
We will now answer this question. 

The word sapinda has been the subject of many a hard- 
fought fight. In the history of this word is 
wrapped up the whole history of the law of 
inheritance. Whether “pinda” in the compound word ‘ sapinda’ 
should mean body, or whether it should mean oblations, has 
been the subject of warm discussion among Hindu lawyers. To 
Gautama, Baudhayana, and the other ancient legislators, it 
mattered very little whether pinda signified ‘body’ or ‘oblations’. 
I say it mattered very little to them whether the sapinda 
relationship was based upon ‘consanguinity’, or upon “the 
competence to perform exequial ceremonies,’ because those 
who were bound by ties of blood lived within the same family 
precints, and were bound also to offer those holy pindas which 
spiritually benefited the deceased. The property was never 
allowed to go out of the family. Those who formed the family- 
group were alone entitled to succeed, and it was in very excep- 
tional cases that the property was allowed to go out of the 
| family, If the deceased was associated with his brethren, then, 
ob _ as now, the property remained in the family. The perpetuation 
NE the family and the performance of the exequial ceremonies 
Er were inseparably connected together. Those who undertook to 
i So te the family were also bound to perform the exequial 
ites. Those who perpetuated the family name received the 
b es mils. property, and presented the exequial pindas to the 
eased. It never happened that one class of men received 
roperty and another class of persons performed these 
ama aies. “The nearest kinsmen received the property, and — 
rest kinsmen performed the sraddha in honour of the 
7 ‘It was- any when the family was disintegrated, | 

| > to be distributed among persons who 
rimi tive ee gs i when it was neces- 


Sapindas. 
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by religion to perform the sidddh« rites, that a sharp distinc- 
tion was to be made with regard to those persons who received 
the property simply by virtue of their consanguinity to the 
deceased, though they were not competent to perform the ex- 
equial rites. But we will not anticipate. Let us first of all 
hear what Vijnanesvara has to say about the class of heirs 
known as sapindas. They are, according to him, entitled to 
succeed immediately after the paternal grandmother. 
“The relation of the sapindas,” he says, on the authority 
of Vriddha Manu, in the chapter on Inheritance, “ ceases with 
the seventh person (generation). This state- 


According to Vij- > D - 
Baba yai Hey a ment occurs in the section treating of the suc- 


clude seven genera- 
tions. 


cession among gotrajas. This definition of 
sapinda then relates to sagotra sapindas in the 
first place. By this definition then seven generations of persons 
are related to each other as sapindas. It does not appear 
from this definition whether it includes lineal ascendants and 
descendants only, or whether it includes them and collateral 
kinsmen also. Let us see whether Vijnanesvara has, in any 
other part of his work, given a definition which tallies with this, 
and may serve to explain it in all its bearings. 
We find Vijnanesvara quoting the same definition of the 
They are blood. S4pinda-relationship» in the chapter on the 
aan svraddha ceremonies. This chapter, you should 
remember, is in the first book of the Mitakshara, while the 
chapter on inheritance is in the second book. Vijnanesvara is 
discussing the various theories relating to the first anniversary 
rites. Manu’s definition of the sapinda-relationship, viz., “the 
sapinda-relationship ceases with the seventh person ” “—which is 
universally adopted as the true definition—is quoted. Our 
author then remarks: “ Sapinda-relationship does not arise from 


connection pproueh: oblatiöns presented to the manês; for (the = 
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relationship) would not then be comprehensive; but, as has 

been explained by me before, from the connection through parts 

of the same body.” ` 
passage. 

Here we see that Vijnanesvara repudiates the theory that 

Nite gee sapindas are persons connected by exequial 


connected by ex- pindas; they are consanguineous relations— 
equial pindas. p 


We have given a literal translation of the 


kinsmen of the deceased related by consan- 
guinity. Had Vijnanesvara ever intended that sapinda- 
relationship should be founded on the connection by exequial 
pindas, the chapter on the sraddha rites would have been the 
proper place to explain this. Instead of countenancing the 
theory that exequial pindas should form the basis of the 
sapinda-relationship, he angrily rejects it, and strongly insists 
upon the proposition that even in the canons relating to the 
sraddha rites, wherever the word supinda occurs, it should be 
s construed as “a blood relation”. The definition of the 
= _sapinda-relationship given in the chapter on Inheritance, is the 
is same as that given in the chapter on the Sraddha rites. In the 


pA 


EN, hapter on the Sraddha rites, the word sapinda in the definition 
oe taken to mean “a blood relation”; the same word in the 
dene ion of the same relationship in the chapter on Inheritance 
= cannot but be taken in thes se same sengo; Ze a blood relation ” 
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This theory is explained at length in the chapter on Marri- 
age in the first book of his treatise. 

Before extracting the remarks of Vijnanesvara on the 

eee sapinda-relationship, we will reproduce texts 
Eases ano ike abi ot Yajnavalkya upon which the comments of 
the Mitakshara are based, and which gave rise 

to Vijnanesvara’s exposition of the sapinda-relationship. 

“Having given a present to his preceptor, he should per- 
form, with his permission, the ablution (prescribed for the 
conclusion of studentship). Having completed the study of a 
Veda, or having performed the duties (prescribed for a student), 
or having done both— 

s Femeyering in holiness, let him marry an auspicious 
woman; one not previously married or deflowered ; beautiful; 
unrelated to him as a sapinda; his junior— Es RI- 

“Free from disease; having a brother; not descended | 
from a person who follows the same rishi or saint, and not of 
the same gotra with him; and (who is) beyond the fifth and 
seventh degrees on the mothers side and the fathey gi aig 
respectively > == A gee 

“From an illustrious race o Brahmins well pee ce in ae 
writ, of whom ten ancestors are known, (the bride KAN be 
taken,) but not from a family suffering ae an : iou 
eee though high in rank and fortune.” * i = 

“The verses 51 and 54 immediately precede and fo yw the 


= two A ie which ie are baa a present. gk 
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“The word sapinda is a compound word made up of sa and 
Etymological Pinda. Sa or samana means ‘same, and 
sense of sapinda. pinda, ‘body’. The word sapinda, therefore, 
means a person who has particles of the same body.. One who 
does not possess parts of the same body is not a sapinda. 
Sapinda-relationship thus exists through connection of the 

parts of the same body. For example, there 


Relati hi : : . : z 
ations Ps sapinda-relationship between the son and his 


tbrough connection 
of the parts ofthe father by reason of the connection of the parts 


same body. 
of the son’s body with those of his father’s. In 

this way there is sapinda-relationship between him and his 

grandfather and others by reason of the connection of his body 

with theirs through the father. Thus with the mother, by 

reason of the connection of his body with the mother’s. Like- 

wise with the maternal grandfather and other (kinsmen) through 

the mother. And so even with the mother’s sister and her 

brother and other (maternal relatives) by reason of their con- 

nection with the same body. So also with the paternal uncles, 
, paternal aunts, and others. So with the wife by reason of her 
being a common generator of the same body (the son). In this 
a way sapinda-relationship mutually exists between the wives of 
ay _ (different) brothers (as aiso between them and their husband’s 
| brother, etc.) by reason of their producing a body (the sons) 

in conjunction with those who are descended from a common 
is = progenitor. Wherever, therefore, the word sapinda occurs, it 
should be understood to include those persons who are connected 
ae together dir tly 7 indirectly hy parts of the same bod 

gether directly or i y by p Y 

ae 46 “Tt may be objected | that if this explanation of the word 

ae es be accepted as correct, the rule— 
‘among sapindas, the obitual impurity is pre- 
scribed for ten days, “—would apply to the 
Sa maternal grandfather and other members of his 
Th be objection vould ENS been valid had not Anan 
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text—‘ others (husband’s kinsmen) should be affected by it in 


the case of married women’* (maternal kinsmen are affected by 





impurity for three days only)—especially excepted the maternal 
kinsmen from the operation of the rule mentioned above. And 
so (it. should be distinctly understood that) if the expression 
“among sapindas ` be not accompanied by any restrictive clause, 
the rule regarding obitual impurity for ten days should apply 
in all cases. 

* And sapinda-relationship should certainly be described as 
based upon the connection of the parts of the same body. For 
the Veda says, ‘ Self was begotten of self... Again, “Be born in 
your son’. Apastamba says, ‘ It can be ocularly demonstrated 
that he himself is the individual who is born’. Weare told also 
in the Garbha-Upanishad, ‘The human body is made up of six 





layers—three -from the father, and three from the mother. 
Bones, tendons, and brain substance are from the father; 
cuticle, muscles, and blood are from the mother.’ This esta- 
blishes the fact that a connection exists between different 
individuals through parts of the same body. 

“ If sapinda-relationship be alleged to be founded upon the 
connection arising from the presentation of 
exequial cakes, then no such relationship is 
possible with relatives connected through the mother in the 
mother’s line; nor with the sons of brothers and others. (If 
you take the word sapinda in its secondary sense of ‘ kinsmen ° 
in general, then you must abandon its etymological signification, 
which you maintain, is conveyed by the component parts of the 
word—sa, same, and pinda, oblation ; for a word can never be 
taken in its etymological and secondary sense at one and the 
same time; if you take the one you must reject the other).? 


Various meanings 
of the term sapinda. 


t Vasishtha, IV. eae 


=““An accepted sense being once admitted excludes the derivative sense. Nor should 
it be said that here should be admitted a secondary sense without losing the literal signi- 
fication, for that cannot be received unless there be some objection to the obvious 
meaning.” —2 Cole. Dig., 12. Ẹ 
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“We will show (in our explanations of the next verse) how 
Definition already Jf the sapinda-relationship be defined to be 
given too wide. > based upon the connection of the parts of the 
same body, the definition will not be found to be too wide— 
(we will show how this definition will not imply too much, nor 
include too many individuals ; how the fault of extreme exten- 

= sion or illimitableness will be avoided in practice).” 
= The Mitakshara then explains the following words in the 
} = next verse of Yajnavalkya, “beyond the fifth and seventh 
ay _ degrees on the mother’s side and the father’s side respectively.” * 
Ba a Tt has been already explained, that the relation of sapinda 
exis sts by reason of the connection of the parts of the same body, 
both directly and indirectly. But such a relationship is possible 
everywhere, in some way or other, between all men in this wide, 
wide world without a beginning. So the definition would be 
i 2 (oo wide. It is for this reason that the sage limits it thus, 

ate e yond the fifth etc” 

X The meaning is ‘on the aa adin side,” i.e., in the line of 
‘mother, after the fifth degree: ‘on the father’s side, i.e., in 
i the earn after the seventh S the relation of 
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from whence the direction of the line changes. This rule should 
be applied in every case.’ 
“A girl is said to be related to a given person in the fifth 
degree through his mother, if, in reckoning up- 
ecw: a Ree wards from the mother to the common stock 
oi ak mis (eg-, the maternal grandfather, great grand- 
father, and the rest), she is found to stand in 
the fifth degree of kindred to the common ancestor m the 
mother’s line. Similarly, a girl is said to be related to a given 
person in the seventh degree through his father, if, in reckon- 
ing upwards from the father to the common stock (e.g., the 
paternal grandfather and the rest), she is found to stand in the 
seventh degree of kindred to the common ancestor in the ies 
line.’”* ! : 
Before proceeding further we should like to point oag 
thing, As to how husband and wife become sapindas of each © 
PROM aa aké other, the text ““ Rathie patyā saha patnya iin = 
wife are sapindas of sarirarambhakataya@” has not only been mistrans- 
lated by Babu Golap Chandra Sircar Sastri but 
the correctness of the translation given here and in West and 
Bithler’s Digest has been questioned. Babu Golap pe 
translates it as “similarly of the husband with the wife by 
reason of (they together) forming one body ese one pe a on, 
hence wife is called half the body of the husbar 
reason he gives for questioning the mes pest | 
plamani W to a the least, Ka ea Aik 
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she is eka sarirarambhaica with one’s swa@rambhaka ; one’s swaram- 
bhaka (aRea%) can only mean one’s generator or producer 
and the word arambhaka can have only the same meaning in the 
expression eka sarirarambhaka. Needless to say, the translation 
given here or in West & Biihler’s Digest 1s accepted by all 
courts in India and by the Judicial Committee. 
Inthe passages quoted above, Vijnanesvara has stated his 
views as to what constitutes sapinda-relation- 
a Sammany of Vi ship. He abandoned the doctrine that the 
a right to offer funeral oblations alone constituted 
sapindaship, and adopted in lieu of it the theory 
that sapindaship is based upon community of corporal particles, 
or in other words, upon consanguinity’. Vijnanesvara could not 
bear the idea that the sapinda-relationship should be based 
upon the right to present exequial cakes. If it should be made 
to depend upon the presentation of funeral oblations, the defini- 
tion would, according to him, exclude many kinsmen who are 
versally acknowledged to be in the line of sapindas both in 
į e paternal and the maternal lines. \ Who would venture to 
as neg ne argues, that the brother’s grandson i is not a sapinda ? 
He is or scognised as a sapinda by common consent. Should you 
cede fik ; you cannot bring him in as a sapinda if you persist 
‘maint ai ni ; Ahu “the right to offer funeral oblations alone 
titutes Does the grandson of the brother ever 
arvana cake to the deceased ? Clearly then 
. ieatoieane: sapindas who present exequial 
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theory then must be abandoned, and you must unconditionally 
accept the theory that the sapinda-relationship is constituted by 
community of corporal particles alone, and nothing else. 

- We should remark by the way that at the time of Vijna- 
nesvara, the theory of the Bengal School that sapinda-relation- 
ship is constituted not only by direct presentation of exequial 
cakes, but also by participation in oblations offered (as well as 
by the moral obligation to present exequial cakes) to common 
ancestors, had not yet been perfected. The advocates of the 
oblation-theory at the time of Vijnanesvara must have simply 
maintained that the relation of sapinda exists only between the 
immediate giver and the immediate recipient of funeral oblations. 
‘They were evidently not unanimous in holding that this relation- 
ship exists also between those who are bound to present the obla- 
tions to a common ancestor. It was reserved for Jimutavahana _ 
and his immediate predecessors long after Vijnanesvara flourish = 
ed, to propound the theory that “ the man who gives the obla- _ 
tions, the man who receives them, and the man who participates _ 
in them are sapindas of each other’. We are aware that Medha- — 
tithi speaks also of those kinsmen as supindas who present — 
oblations to common ancestors; but his theory evidently p= 
not command universal assent at the time of A RADAR > 

“Be that as it may, all blood relations are sapindas, 
Aa and takes his stand upon this ground. | 
dee View he. Akera a tis AT ae 1 Marı ago, : 
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ne which limits sapindaship to seven degrees only 

ae KN in the paternal line, is quoted by Vijnanesvara 
heritance and Srad- IM support of his own statement to the same 

ca effect, both in the chapter on Inheritance and 

in that on Sraddha.* He must be bold indeed who should go so 

far as to say that the text of Manu referred to is taken in one 
sense in the chapter on Exequial Rites, and is taken in another 
sense in the chapter on Inheritance. The same text and the 
same words in the same text cannot by the rules of construction 

be taken in two different senses in two different places. “ Wher- 
ever, says Vijnanesvara, “the word ‘sapinda’ may be used, it 

= must always be taken in the sense of a blood relation.” The 
= author of the Mitakshara has consistently followed his own 

~ theory, and in the four chapters in which he has any occasion 
to use the word sapinda, he uses it without any qualification. 
In the chapter on Impurity it was necessary to slightly qualify 
me the definition in the case of unmarried females, and in the case 
ae kinsmen. We have seen that in the case of the 












sE settee case “of unmarried formulas he is- RE to propose a 
a limitation in the chapter on Impurity.” Wherever then 
Sat. was necessary to qualify the word sapinda, he has carefully 
“done so with the greatest precision. In the chapter on Inherit- _ 
ance, he uses the word sapinda without any qualification what- = 
ever. The conclusion is natural that he did not intend to make 
x an y qualification. “The conclusion seems to me to be irresist- 
ible t at he did not intend to introduce any qualification.” ° 
on Inheritance again, he authoritatively lays 
rinci] ple of ae ys should be the “ vovern- 
rn r of succession. Then again 
ing g the question whether _ 
glana E 


StA 
Sya 








BS sks 





PRINCIPLES OF SUCCESSION UNDER THE MITAKSHARA LAW 477 


or not the mother should be preferred to the father as an heir, 
says: ‘* Besides, the father is a common parent to other sons, 
but the mother is not so, and since her propinquity is con- 
sequently greatest, it is fit that she should take the estate in the 
first instance conformably with the text, ‘to the nearest sapinda 
the inheritance next belongs’.” ‘* Here it is evident that the 
word sapinda occurring in the quoted text of Manu has been 
used not in the sense of ‘connection by funeral cake,’ but of 
“connection of particles of one body’.” ’ 

We have seen also that both Visvesvara Bhatta and 
Balam Bhatta base the principle of propinquity upon community 
of corporal particles. 

“It is the opimon of Vijnanesvara, of the author of 
Madana Parijata, and others,” says Kamalakara in his Nirnaya 
Sindhn, “that the sapinda-relationship is constituted by 
community of corporal particles.” The author of Madana 
Parijata was Visvesvara Bhatta, the celebrated scholiast of the 

Remarks madeby Mitakshara. He has, in his original treatise, 
Visvesvara Bhatta. refuted at great length the doctrine of those 
who maintain that sapindaship is founded upon the right to 
present exequial cakes. ; 

“We would ask those,” he says, “pho would maintain 

e A ELR that sapindaship depends upon the right to 
the oblation theory present exequial cakes, which of the two princi- 
of Sapinda. : : $ 5 

ples of generalisation is preferable—that which 
is simple, or that which is complex. \To comprehend all the 
facts which are the subject of classification, you have to 
enunciate three or four subsidiary principles before your 
theory of sapindaship can be applied to a given number of facts. 
You have to admit the male descendants by the help of one 
principle, the ascendants by a second principle, and the collateral 


kinsmen by a third principle. According to your theory, those 


3 Umaid Bahadur vs. Udoi Chand, I. L. R., 6 Cal., 119. iirc, 
2 Lucknow Edn., p. 234. $553 Sper punes 
» MH == — 
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persons are sapindas who give pindas directly to the deceased, 
who receive pindas from the deceased, and those who give 
pindas to a common ancestor. To include the three generations 
of ancestors beyond the great grandfather again, and the 
collateral kinsmen beyond the third degree, you have to 
introduce another principle to admit the persons who partake 
of the wipings of pindas. With the help even of all those 
subsidiary principles you are unable to include in your definition 
the wife of the oblator. You are obliged to admit perforce in 
her case, as well as in the case of the wives of brothers, that 
they are sapindas by reason of their being ‘the generator of 
one body (the son)’. Of what use is that definition then which 
cannot limit, settle, and specify the exact compass of the pro- 
perties common to a class. You must, therefore, abandon your 
theory, which is worthless for the purposes of classification, and 
accept without reservation the principle we propound. What 
we say is proper and reasonable. Sapindaship is constituted by 
community of corporal particles.” 
JT have given you the substance of Visvesvara’s remarks 
upon this subject. After refuting the opposite doctrine at 
-~ length, and defining sapindaship with great elaborateness, he 
proceeds to say in, the chapter on Inheritance, that “ sapindas 
are heirs, and ka them the propinquous sapindas are pre- 
ferred to those who are more remote. One can be a Proping ie 
ay È cous sapinda of another by the connection of the body alone ” 
R: T t _ Visvesvara thus expressly connects the word sapinda sites 
er hapte on Inheritance with the same word which is so ia 
4 OE y def nec cae ss Saal Marriage. TA 

_ Nilakanth: e founder of the Maharashtra Sida; in his 

“Ag - ekia baana treating of the sixteen 

OS ete 
ah lan papan “io a theory of 
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constituent atoms, viz., blood, fat, etc., directly enter into the 
body of the son ; and the constituent atoms of the paternal grand- 
father enter the son’s body through the medium of the father. 
In the same manner with reference to the constituent atoms of 
the paternal great grandfather, etc., the transmission of them 
somehow mediately exists. So with the mother, etc. ; also, so 
the wife has sapindaship with the husband, because they are the 
generators of one body. In this way somehow alge! in 
other cases also should be inferred.” * | 
It is a well-known rule of construction in Sanskrit that a 
word employed in one sense in one place should 
inate ton tt be used in the same sense in other parts of the 
e cf swane Same treatise, unless the contrary is expressly 
emal ade indicated. Vijnanesvara distinctly says that 
wherever the word supindaship is met with, it 
should be taken in the sense of consanguinity. Even if he had 
not said so, we should be justified in taking the word in that 
sense in the chapter on Inheritance, which follows the chapter 
on Marriage; because no other meaning of the word “ sapinda- 
ship ” is expressly given in that chapter. In the chapter on 
Impurity, the word sapinda has beeu slightly qualified ; it is 
proper, therefore, to take the word in that qualified sense inthe 
cuepter on Impurity. In all other places the word sa 
‘And five degrees Must be taken to mean blood-relation 1S 1 
anama kamal ada; seven degrees of ascent and- des = b 
paternal side; and within five degrees on Pa t 
Summarising the above their Lordships say “Ace ng to that 
explanation ae MEDAN opine ota m means and in- _ 
cludes eA a descen bagan pi hearin : degree 
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of his first six ascendants, in his paternal line; (5) any colla- 
teral descendant within the seventh degree reckoned from and 
inclusive of any of the six paternal ascendants, that is, any of 
the first six descendants of any of the first six ascendants in 
the paternal line; (4) any ascendant within the fifth degree 
reckoned from and inclusive of himself in the maternal line, 
that is any of the four maternal ancestors, namely, the mother, 
her father, her grandfather and the rest; and (5) any collateral 
descendant‘within the fifth degree reckoned from and inclusive of 
any of the three maternal ancestors, beginning with the mother’s 
father, that is any of the first four descendants of any of the 
three maternal ancestors, beginning with the mother’s father ”.* 
It has been contended that in the extracts given above, 
Vijnanesvara and Nilakantha deal with sapinda- 
dor or eons? relationship in its ceremonial aspect only, and 
puro en of inher ee si when they wrote upon anda relations 
ano and Pero Ship with reference to inheritance, they may be 
regarded as viewing sapinda-relationship in the 
same light as the author of the Dayabhaga and certain other 
commentators on Hindu Law. But we think, says the Bombay 
High Court in the case of Lallu Bhai Bapubhai vs. Mankuvarbai, 
“that the burden rests upon the plaintiffs to show that Vijna- 
nesvara and Nilakantha regarded sapinda-relationship as resting 
on a different basis for the purpose of inheritance from that on 
which, dogmatically perhaps, but most distinctly, the one has 
É bik placed it in Achara Kanda, and the other in the Sanskara 
~ Mayukha. We do not think that the learned counsel for the 
plaintiffs have given any good reason for assuming that the 
thors intended to make any such difference, nor is it likely 
1A) 4400 KA ea | 
“The religious and ceremonial law of the Hindus as pre- 
an digat: CARLO! in particular localities, is, generally 
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speaking, almost inseparably blended with their law of succes- 
sion in the same castes or localities, an opposite condition being 
exceptional. If Vijnanesvara and Nilakantha contemplated 
such a distinction between sapindaship for the purpose of in- 
heritance, and sapindaship with respect to marriage and 
ceremonial or religious purposes, we certainly believe that they 
would have expressly said so.” In appeal from this case, their 
Lordships of the Judicial Committee observe: “ Vijnanesvara 
and Nilakantha were, no doubt, treating in these passages of 
sapinda-relationship in connection with marriage ; but no further 
definition of sapindas is given in those parts of their respective 
books which treat of inheritance. The learned Judges below 
have inferred, in the absence of any indication to the contrary, 
that the abovementioned definitions were intended by the 
authors of the Mitakshara and the Mayukha to apply wherever 
in those books sapindaship was treated of, and consequently 
where it was treated of in relation to the right to inherit.” 

It should also be borne in mind that Manu’s definition of 
sapindaship is given in the chapter on Impurity.” Vijnanesvara 
quotes, and makes use of this definition in the chapter on 
Sraddha, and also in the chapter on Inheritance. In the chap- 
ter on Sraddha a connection is expressly established between 
sapindaship for the purpose of sraddha rites, and sapindaship 
with respect to marriage. ‘‘ Sapinda-relationship,” to use his 
own words, “is never by connection of the offering of exequial 
cakes, but is always by the community of corporal particles.” 

The conclusion is irresistible from all this, 
inn AAGA Ga Pn KA according to Vijnanesvara those alone are 
maning ofar pua sapindas who are connected by blood. 

The question has now been finally settled by a series of 

The question now decisions. Mr. Justice Mookerjee says ° “ We 


settled by case law. must, therefore, take it as settled heyouds thee 
» Lalloobhoy vs. Cassibai, 7 I.A., 212 (233). 
2 ¥, 


60. 
3 Sham Singh vs. Kishun, 6 C.L.J., 190 (201). 
61 A 
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possibility of controversy that the version of Colebrooke is 
maccurate, and that the term sapinda is used by Vijnanesvara 
not to indicate connection by funeral oblations, but unity of 
corporal particles.” See cases noted below.’ Again in the 
recent case of Buddha Singh vs. Laltu Singh,’ their Lordships 
of the Judicial Committee also say: “ It is now well settled by 
the decisions of this Board (Lallubhoy vs. Cassibai, 7 I.A., 212; 
Ramehandra’s case, 41 I.A., 290) that under the Mitakshara the 
Sapinda-relationship arises “between two people through their 
being connected by particles of one body,” namely that of the 
common ancestor, in other words, from community of blood in 
contradistinction to the Dayabhaga notion of “ community in 
the offering of religious oblations ” 4 
Medhatithi, who, according to the author ofthe Mitakshara, 
Medhatithi on bas ‘no compeer,” thus explains the oft-quoted 
sapindas. text of Manu, which defines the sapinda- 
relationship : 
ees The etymological signification of the word sapinda, and 


y = ‘kindred’ (bandhava), make“ it plain that 
| are seven generations of persons born in the same 
4 at nm. family. It is true that pindas are directly 
of the seme family. given to the immediate ancestors alone: but it 
| shouldbe remembered that the canons of exequial rites ordain 
the Dinna ahii bnda immediate ancestors are alive, is entitled 
‘to _prese nt tho enkes to remote ancestors to whom his father, 
ta ses andi grak grandieter were bound to offer them. 

xog ATE 3 are potential sapindas. ; 
man hims sasthax! geventhi:: Wherefore, the 


i “the grandfather, and the great 


Cassibai, 7 ILA., 212; Umaid 
Wahai anku "22 Oal., 330; Bai Kerserbai vs. 
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grandfather, etc.,) are six sapindas; and the son and other 
descendants are also six. They are recognised as sapindas 
on account of their connection with the offering of the same 
exequial cakes. The act of presenting these cakes is per- 
formed by the descendants alone. The ancestors then to whom 
the oblations are presented, and the collateral kinsmen who 
offer the pindas to common ancestors, are sapindas of the 
oblator. The purport is this. The great grandfather of the 
great grandfather and his descendants to the seventh degree 
are sapindas. So in one’s own line, as well as in those of 
his father and other ancestors. The enumeration should always 
be made until the seventh degree, commencing from whence the 
divergence of a line takes place. Those are sapindas, for 
example, who have a common grandfather. Seven degrees from 
him, taking him as the first degree, are sapindas. Thus the 
degrees of sapinda-relationship are to be counted in every other 
instance. 

“Tt is settled then that six generations are saping a and 

the seventh generation is the limit of this 

Sapinda - relation- f í A 

ship ends with the relationship. It ends with the seventh degree. 
Ee The relation of samanodakas ends only when 
their births and family names are no longer known. The ec = 
of a man is known if it can be ascertained that ‘such a pi 
is born in our family’. His family name is known if his. da des 
can be traced to some well-ascertained person belonging t 
ral family; if it can be known in fact that ‘ hea 
Ag A sige A Rc met ai Le ee eae 
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Mitakshara deviated from this doctrine, and established the 
doctrine of consanguinity. 

The followers of the Mitakshara intended to effect, and 
a A ngg A have succeeded to a certain estent in effecting, 
tween their systems a compromise between the two systems. They 
effected by the fol- . A à KAG sa 
owen he tak- admitted both the doctrines as principles of 
i classification. These, according to them, are 
parallel doctrines, and are not excluded by each other. The 
doctrine of benefits is not opposed in any way, to the doctrine 
of consanguinity. On the contrary, the doctrine of benefits 
materially assists the other in defining its exact extent. 
Apararka, the great jurist of the royal house of 
l Silāhara, who followed Vijnanesvara as a 
scholiast of Yajnavalkya, has applied the principle of propinquity 
founded on the connection by exequial cakes in determining the 
order of succession among gotraja heirs. The remarks of 
Apararka on this subject are very valuable; they “serve to 
elucidate the meaning of Vijnanesvara’s language by what may 

be regarded as an almost contemporary exposition.” ` 
That sapinda-relationship is of two descriptions has 
Smriti Chandrika. been fully brought out by the author of 
Smriti Chandrika’. : The author of the Dattaka Chandrika 
also distinctly says that the sapinda-relationship is either 
by connection of the body or by connection of exequial 
aji ana kon: | Madhavacharya, “the forest of learning,” says in his 
TT Madhaviya. celebrated commentary on Parasara Smriti,’ 
- that “the ee aaa is founded on the connection by 
ex cequial cakes ” Others, however, describe it differently. 


Apararka. 
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According to them, “those alone are sapindas who are connected 
by the parts of the same body. That girl is unrelated as a 
sapinda in whom these two descriptions of sapindaship do not 
exist. She can be married.” 
Nanda Pandita, the well-known author of Vaijayanti, 
Nanda Pandita. a commentary on Vishnu, and of Dattaka 
Mimansa, says, that the “ relation of sapindas is of two descrip- 
tions—through connection of the body, as also through con- 
nection of exequial cakes”. This is from Dattaka Mimansa. 
"The author has maintained the same views in his commentary on 
Vishnu, and has applied the doctrine of oblations in determining 
the preferable right of heirs. The doctrines of Nanda Pandita 
assimilate more rit the doctrines of the Eastern School of 
Hindu law than with those of the Benares School. He is 
acknowledged, however, as a recognised text-writer of the 
Western School. His opinions carry great weight in that 
school; and his treatise on adoption is the standard treatise on 
this subject in the Benares School. You know -from the 
extract I have given you from his treatise on adoption, that his 
opinion is, that the sapinda-relationship is of two descriptions— 
that by consanguinity, and that by connection of exequial cakes. 
I will tell you now what he says on this subject in his Kesava 
Vaijayanti, or Commentary on Vishnu. 
| In discussing the prohibited degrees of marriage, he 
remarks: “ Those whose body is the same are sapindas. The 
relation of sapindas is sapindaship.”” Now let us see what he 
has to say with regard to this relationship in the chapter on 
Inheritance. “ Sapindah or samanapindah are those who are 
related by the act of offering an exequial cake. Those 
alone are entitled to inherit who are connected by the act of 
offering an exequial cake.” | 


1 Dattaka Mimansa, 6, 82. 4 


2 farst Sa: an ast agi aa: area (Commentary | on Vishnu, aa 


College Library MS., p. 200), 


3 afqrst: serfs eeecafenrafit wa terete: 


ada TAAT: (Commentary on Vishnun, Sanskrit Salles gibas MS., pu ST ae 
ee eas St 
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It is manifest from the three extracts I have given yon, 
that, according to Nanda Pandita, the sapinda-relationship is 
primarily founded on consanguinity, but for the purposes of 
determining the order of succession among heirs, the help ot 
the doctrine of oblations should be taken in measuring the 
different degrees of propinquity of the heirs. The very fact of 
Nanda Pandita, an esteemed text-writer of the Benares School, 
insisting on the application of the doctrine of oblations in defin- 
ing heritable right, clearly proves that the lawyers of the 
Benares School] inseparably connect the principle of consangui- 
nity with the doctrine of oblations, and by the mutual help of 
these doctrines, they settle all disputed questions of inheritance. 
The doctrine of oblations, so far as it goes, furnishes a crucial 
test of consanguinity. 

Kamalakara, the author of Vivada Tandava, has entered 
Kamalakara in into great length in his celebrated work on 
‘Nirnaya Sindhu. Ceremonial Law, called Nirnaya Sindhu, in 
defining the sapinda-relationship. I will give you the substance 

of his remarks. These will show you the different aspects of 
= F the question under discussion. The authority of Kamalakara 
-is respected not only in the Benares School, but also in the 
ie = Maharashtra School. This is what he says: 
an He shall marry a girl who is not a sapinda. 
eae Not a sapinda, i.e. devoid of the sapinda-relationship ; 
this (relationship) exists by connection of the parts of the 
ies Parts of the father’s or mother’s body are directly 
eg ep ga with and changed into blood and bones 
es of the son and the grandson, and others. Although 
ya relationship in pe nse is not ie raha between 2 
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others. Vachaspati Misra and the author of Suddhi Vibeka, as 
well as Sulapani and other teachers of the Gaura (Bengal) and 
Mithila Schools, are also of the same opinion. 

“The author of the Chandrika, Apararka, Medhatithi, 
Madhava, and others, however, hold a different opinion. Aceord- 
ing to them ‘sapinda-relationship exists by reason of the con- 
nection arising from the offering of common funeral oblations ’. 
For the Matsyapurana says: “The fourth ancestor and others 
are sharers of divided oblations; the father and others are 
sharers of the undivided cake. The seventh is the giver of 
oblations to them. The sapinda-relationship, therefore, 
extends to the seventh generation.’ 

“Jt must not be supposed that this relationship does not 
exist between a given person and his paternal uncles, ete. — 
Inasmuch as both the deceased and his uncles, presented — 
oblations to a common ancestor, the sapinda-relationship, there- 








fore, subsists between them. If any one of the common ancestors ce 
receive oblations from several individuals, all such individuals ; 
are bound together by ties of sapinda-relationship, or in other — a 
words, the sapinda-relationship does always subsist between _ =e 


those who present oblations to a common ancestor. — ata i Ps 
“It must not be supposed again that this a ate lid 
not exist between the deceased and his maternal | eas ete. 
For both. the deceased and his maternal uncle presen 
oblations to a common ancestor, viz. the maternal ; 
pee there is iptv tye between the sp 
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< Those that affirm that sapinda-relationship is based upon 
community of corporal particles are obliged to limit its range, 
and to restrict it to a certain fixed number of individuals. The 
holders of the opposite doctrine also are obliged to make a 
similar restriction. 

“It thus follows that the father and other ancestors are 
six sapindas; and the son and other descendants are six 
sapindas. 

“The enumeration of sapindas should always be made from 
the common ancestor. For it is said, ‘ If the father of the bride 
or bridegroom is seventh from the common ancestor, and their 
mother is fifth from him, there is nọ sapinda-relationship 
between them’. Common ancestor means the common pro- 
genitor—the root as it were from whom the different lines have 
branched off. We read in the treatise of Visvarupa, ‘ In this 
way, in the manner described above, marriage is allowed 
between those alone who are beyond the seventh among father’s 
bandhus, and beyond the fifth among mother’s bandhus. The 
wise make the enumeration in both lines—commencing from 
whence the, lines diverge—until the bridegroom in one line and 
the bride in the other are reached.’ ”’? | 

We will close our historical inquiry with 
~ Kasinatha iù yeoard to the development of the sapinda-re- 


Dharma Sindhu, the 


latest work of the Jationship with an extract from Dharma Sindhu 
Benares School. 


‘a s of Kasinatha, the latest writer of the Benares 









ES She is a sapinda who is connected by the act of offering 
equial cakes—or, who has (the particles of) the body of a 
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According to others again this l onship exists 
of the connection of the parts of the body ofa 
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on the side of paternal kinsmen, the rule is that it ceases 
beyond the seventh degree; but on the side of maternal kins- 
men, the rule is that it ceases beyond the fifth degree. Here 
are a few illustrations : 

1. “ Suppose Kanti and Gauri are two daughters of Vishnu. 
Kanti has a son, Sudhi, and Gauri has a son, Hara. Budha, 
Chaitra, Gana, and Mrira are the son, grandson, great grandson, 
and great great grandson of Sudhi; and Maitra, Siva, Bhupa, 
and Achyuta are the son, grandson, great grandson, and great 
great grandson of Hara; Rati is a daughter of Mrira, and Kama 
is a son of Achyuta. Both of them are eighth in descent 
from the common paternal ancestor Vishnu; Rati and Kama, 
therefore, can marry each other. 


nd s 
VISHNU A ee i 
neat (daughter). als (daughter). “ | a 
> Sudhi (s). aN (9): te ‘ Pit, | 
si Budha (s). a ti Maitra (s). PF. ; = ; r 


chai l (s). 
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Vishnu. Syama and Rati are the daughters of Sudhi and 
Budha respectively. Siva is Syama’s son, and Gauri is the 
daughter of Rati. 


VISHNU 
| | 
Datta (s). Chaitra (s). 
Soma (s). Maitra (s). 
Sudhi (s). Budha (s). 


Syama (daughter). Rati (daughter). 
Siva (s). Gauri (daughter). 


“Siya and Gauri, being both of them sixth in descent 

from the common maternal ancestor Vishnu, are not within 

6; prohibited degrees of marriage, and may, therefore, marry each 

other. i 

== \€Tn the mother’s line, it should be Spa kain the 
h sapinda-relationship reaches to the fifth degree only.” | 

1 am afraid I cannot pursue the subject of the orien 

of the sapinda-relationship any further. I have 

_ qDefinition fies already exceeded my space. The few rough 

_ gn which torns the notes I have given you, however, may show 


“Law of Inheritance. 

pn ae you the direction in which the inquiry is to be 

a N sarried. The subject is of great importance to a historical i 
student of Hindu law. The whole Hindu Law of Inheritance 

s in fact on a correct definition of the sapinda-relationship. 


t “be: bes caged unless we know what was the 
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principles of his predecessors. Medhatithi and Apararka give 

us an insight into the opinion that was held 
a ePindaship how regarding the sapinda-relationship during the 
and after Vijnanes- 
Vari. 


ages immediately preceding and following the 
age of Vijnanesvara. Devananda, Madhava, 
Kamalakara, Nanda Pandita, and Kasinatha show us the differ- 
ent stages of development of opinion regarding this relation- 
ship, after Apararka; you have thus before you the history of 
the development of this relationship from the tenth to the end 
of the seventeenth century 
The question whether sapinda-relationship is based upon 
community of corporal particles, or on the connection derived 
from the capacity of making funeral oblations, has been warmly 
discussed by modern jurists. The High Courts of Calcutta and 
Bombay, and the Privy Council, have unanimously arrived at 
the conclusion, after a careful and elaborate examination of the 
original authorities, that according to the law of the Mitakshara, 
the heritable right among sapindas must be determined by 
blood-relationship or the community of corporal particles, and 
not by the capacity of presenting funeral oblations to the pitris. 
Sapinda-relationship, according to them, should be based upon 
community of corporal particles, and not upon the right to offer 
funeral cakes. Sapindas are kinsmen connected by ties of 
consanguinity alone. ‘Sapindas, as a rule, are capable of 
performing funeral rites, but it does not necessarily follow 
that those who perform the exequial ceremonies must also be 
sapindas. ‘These are not convertible terms.’ . 
Before I conclude this part of the subject, T would drew 
Mitakshara’s Your attention to the text of the Mitakshara, 
definition of dave or which declares that “the term “heritage (daya) 


heritage. Inherit- 


ance BY Pa a signifies that wealth which becomes the pro- 


owner. perty of another solely by reason of relation to 


i Lallubhai Bapu Bhai, I.L.R., 2 Bom., 388; 5 Bom., 110; Umed Bahadur, LLRs 
6 Cal., 119; Amrit Kumari, 10 Weekly Report, 76. vE 
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the owner”. This text is the key to the theory of inheritance 
propounded by Vijnanesvara in his Mitakshara. “The relation 
to the owner” alone determines the right to succession. It is 
the ‘sole’ cause of inheriting the property of another. While 
the Dayabhaga of Jimutavahana Jays it down as the general 
rule that “ inheritance is in right of benefits conferred, and the 
Le an order of succession is regulated by the degree of 
sion regulated by benefit;’’ the Mitakshara emphatically declares 
propinguity. : = r Š : £ . 
that “ inheritance is solely in right of relation to 
the owner, and the order of the succession Be kiegnlated by the 
degree of nearness of relation to the owner.” > In order that 
there may be no misunderstanding on this subject, Vijnanesvara 
lays it down as an axiomatic truth at the very outset of his 
disquisition on inheritance. He apparently takes it as an 
axiom upon which the law of inheritance is founded, “ The 
relation to the owner is the very cornerstone of the law of 
succession ”. The principle of propinquity is the foundation of 
the rules of inheritance as laid down by Vijnanesvara. Not satis- 
fied by generally laying down this axiom, he thus explains it : 

“The wealth of the father, or of the paternal grandfather, 
“tochoate kip becomes the property of his sons or of his 

cyst grandsons, in right of their being his sons or 

AG and that is an inheritance not liable to obstruction. 

But property devolves on parents (or uncles), brothers and the 
; es rest, upon the demise of the owner, if there be no male issue : 
| S and thus the actual existence of a son and the survival of the 
_ owner are impediments to the succession ; and, on their ceasing, 
ne property devolves on the successor in right of his being uncle 

her. This is an inheritance subject to obstruction. 


es 54 dadaran tapea: of their sons Ste other 
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to the owner”. Sons and grandsons, brothers and uncles, and 
their descendants, inherit the property of the deceased owner 
“solely in right of their being his sons and grandsons, brothers, 
and uncles”. In other words, the kinsmen of the deceased 
owner are entitled to succeed to his property solely by reason 
of their consanguinity with the deceased proprietor. They are 
connected with him by blood, and this blood relationship deter- 
mines their heritable right. That this is the meaning of 
Vijnanesvara’s words is confirmed by Visvesvara Bhatta and 
Balam Bhatta, two eminent commentators of the Mitakshara. 
“< Wealth,’ says Visvesvara Bhatta in his Subodhini, 
Vieveavara Bhatta <“ Which becomes the property of another (as a 
opheritags: son or other person bearing relation) in right 
of the relation of offspring and parent and the like, which he 
bears to his father or other relative who is owner of that — 
wealth, is signified by the term heritage. A son and a grand- 
son have property in the wealth of a father and of a paternal 
grandfather, without supposition of any other cause but 
themselves.” Sd 
' By the word “ solely,’ according to Balam Bhatta, the author ai 
SS athe of the Mitakshara, “ excludes any other cause a 
such as purchase and the like. Relation, o a) spat 
the relative condition of parent and offspring, and so orth, are 
must be understood of that other person, a son or cins <insr ne n, 
yik reference to the owner of the wealth ”.” a == ak 
PAM at A wills, show F ibato | according | to ‘Visve 
Gir - Balam Bhatta, | “the relation tos bh * 
not “mean any other: relation save | babi conne 
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of inheritance, but must not be confounded with the cause itself. 
There are cases where the connection by the exequial cake gives 
no help whatever in determining the heir. “The relation to the 
owner” alone then determines the heritable right, and must be 
considered as the key of the law of inheritance. The principle 
of oblations is of material help in determining the order of 
succession, but it must be clearly understood, that consangui- 
neous relation alone is the sole cause of the heritable right. 
Between two persons claiming as heirs, or between two classes 
of heirs, the question of preference is settled by the principle of 
benefits. It is simply a principle of selection founded on 
Superior efficacy of oblations, and is applicable only to the 
solution of a question of precedence. It does not determine 
the heritable right, but settles the preferable right of an heir. 
“When there are many claimants to the heritage,” says the 
Viramitrodaya, “among gotrajas and other classes of heirs, the 
benefit conferred on the late owner by the offering of the cake 
and the water determines the title to preference; but it can 
es never create the right to inherit.”* The above is fully endorsed 
ae by the Judicial Committee in the recent case of Buddha Singh 
Be vs. Laltu Singh, where their Lordships observe as follows. “Now, 
ee at is absolutely clear that under the Mitakshara, whilst the right 
Kaki f inheritance arises from sapinda-relationship, or community of 
= ae Blood, in judging of the nearness of blood-relationship or pro- 
5 ye “pinguity | among the gotrajas, the test to be applied to discover 
ae bee preferential heir is the capacity to offer oblations. Mitra 
= Misra, the author of the Viramitrodaya, an authoritative com- 
Ey on the Mitakshara lays down this doctrine in express 
ms. He says “when there are many claimants to the herit- 
= ong gotrajas and the like (Dr. Raj Kumar Sarvadhikari 
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benefit conferred on the late owner by the offering of the cake 
and the water determines the title to preference ”. 

It being settled then that the sapinda-relationship is found- 

j a ed upon “community of corporal particles,” it 
<_ Persons“ Pange cE is easy now to determine, from the rules and 
hee oe illustrations given by the Mitakshara, the per- 
sons who properly come within the rangi; of 

this relationship. 

The limits of the sapinda-relationship ater include seven 
degrees, six in ascent and six in descent, from the Propositus =< 
in the male line. In the collateral branches also, the limits of ae 
the relationship include six pirin in descent froto a common 
ancestor. "teigi 
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In this table, a, b, c are the son, grandson, and the great 
Explanations. grandson of the deceased proprietor ; and d, ¢ 
Bescandants. f are the son, grandson, and the great grand- 
son of the great grandson of the deceased. In this line a, b, « 
d, e, f are all descended from the Propositus. All of them, 
therefore, are the sapindas of the deceased in the descending 

line. 
In the ascending line, A, B, C are the father, grandfather, 
and the great ia of the deceased ; and 
Fees ny aa D, E, F are the father, grandfather, and the 
great grandfather of the great grandfather of the deceased. All 
these six ancestors of the deceased are his sapindas. ‘The small 
circles which you see under the collateral branches, alongside 
A, B, O, etc., are the mother, grandmother, great grandmother, 
and the other female lineal ancestors of the deceased. These also 
are his sapindas. 
In the collateral branches, 2, 3, 4, 5, 6, 7 represent six 
degrees in descent from 4, B, O, etc. There 
are six collateral lines branching off from 
LA six ancestors. In each line there are six descendants. 
or un All these thirty-six descendants, then, of 
z Aee degrees of common ancestors are sapinda-kinsmen of the 
A wan dhahip. Gad: ; 
\For the purpose of ascertaining in what degree of kindred 
any collateral relative stands to a person de- 
ae relation” ceased, it is proper to reckon downwards from 
“between the common stock to the collateral relative, — 
hs allowing a degree to each person.) Thus, to ~- 
ES ample given by the Mitakshara, x, stands in 
ee of kindred to the deceased, being sixth 
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common ancestors becomes an independent stock, and counts as 
the first degree with reference to his own particular line. Thus 
A, the father of the deceased, counts as the first degree with 
reference to the brother, nephew, ete., of the deceased. The 
father being in the first degree, the brother will be in the 
second degree, the nephew in the third, and so on to the 
seventh. The uncle, similarly, will be in the second degree, 
because the grandfather counts as the first degree. 
These are all sagotra sapindas, or sapindas 
bearing the same family name. 
While on this subject, I may also tell you that, with regard 
to handhus or sapindas who belong to a different 
puting desrees oe gotra, the mode of computing the degrees of 
relationship among kindred is slightly different from that used in 
calculating the degrees of the gotraja relation- 
ship. It should be borne in mind that, in the case of bandhus, 
the limit of the sapinda-relationship extends to five degrees 
only. 


Sagotra sapindas. 


The following table will make this clear : AH 
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collateral kinsmen related through the mother, who are sapindas 
of the deceased. 

For the purpose of ascertaining in what degree of kindred 

any bandhu, or a sapinda belonging to a differ- 

Enina ent gotra, stands to the deceased, it is proper 

man to reckon upwards from the person deceased to 

the bandhu in question, allowing a degree for each person. The 

deceased himself counts as the first degree. His mother is in 

the second degree. The maternal grandfather is in the third 

degree, the great grandfather is in the fourth, and the great 

great grandfather is in the fifth degree. The sapinda-relation- 
ship extends thus far only, and does not go beyond it. 

As in the case of sagotra sapindas, the Propositus himself is 

counted, in the language of the Mitakshara, as the ‘ seventh’ ; 

so. with regard to bandhus, the Propositus himself is counted as 

the ‘ fifth ’.* As in the former case there are only sir degrees of 

lineal sapindaship upwards, so in the case of bandhus there are 

only four degrees of such relationship (including the mother). 

The Hindu lawyers compute the degrees of sapinda kindred in 

a rather singular manner. In computing, in the paternal line, 

the degrees of lineal consanguinity upwards, the father is 

always the starting point; and in the maternal line, the mother 

is the starting point. In the father’s line, you go six degrees 

= = upwards, to the great grandfather of the great grandfather of 

MEA the deceased, and then come Howie again to the deceased 

a himself as “the seventh person”. ‘he same thing is done in 


EN N: aay 
oo AMAN ‘mother’ s line. Only in this case you take the mother as the 
GA ah "point, and then go upwards to the maternal great great 
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You know now the bandhus, in the mother’s line, who 
Mother's line. claim this relationship through males. Here I 
should caution you against a mistake which you might fall into. 
In computing the degrees of sapindaship in the mother’s line, 
the mother is always counted as in the second degree. All the 
kinsmen related through the mother are called bandhus, but the 
mother is not a bandhu. She is a sagotra sapinda, and not a 
sapinda belonging to a different gotra. By her marriage, she 
became of the same gotra as the father of the deceased. In the 
table above she is brought in simply to show how the maternal 
grandfather of the deceased is related to him in the third 
degree. 
With regard to the computation of degrees of relationship 
In the ease of in Which collateral kinsmen related through the 
collaterals mother stand to the deceased, you should bear 
in mind, mutatis mutandis, the rule given by the Mitakshara : 
“ Should the line diverge, the enumeration should be made, 
until the fifth degree, commencing from whence the direction of 
the line varies.” * In the above table, for example, three lines 
diverge from the common ancestors, A, B, C. 2; is in the fifth 
degree of sapinda kindred to the deceased. So with 2, and æ. 
The illustration given by the Mitakshara makes this point quite 
clear: “A collateral kinsman in the mother’s line is said to be — 
related to the deceased in the fifth degree, if in roo ropnia up- i id 
wards from the deceased (through his mother) the said kinsm kinamat sa 
is found to stand in the fifth degree of kindred to the com mon å 
ancestor.” (We have altered the wording of the illustration to E 
adapt it to the case in point.’ dg, 44, % are each of the 
ing to this illustration, in the fifth degree of sap 
deceased, being each of them in the fourth de 
from the common mpc estore) Ay, B; C respective rely 
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‘The term bandhu applies not only to the maternal kinsmen 
Denotation of the Mentioned above, but also to those kinsmen 
torio bandhu: who are related through females either of the 
paternal or the maternal line. The daughter’s son, the sister’s 
son, the father’s sister’s son, the brother’s daughter’s son, or the 
uncle’s daughter’s son, are all bandhus of the paternal line. So 
in the maternal line, the mother’s sister’s son, maternal uncle’s 
AN Kinsmen wla. G@aughter’s son, and maternal great grand- 
tedthrough females. father’s daughter’s son are cognate sapindas of 
the deceased. All these persons belong to a different gotra, 
and are related by blood to the deceased. They are therefore 
his bhinna-gotra sapindas, or sapindas bearing a different family 

name. 
I will explain to you in the next Lecture the Mitakshara 


= doctrine regarding the bandhu relationship. 
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: LECTURE XIII 


ORDER OF SUCCESSION UNDER THE 
MITAKSHARA LAW 


I. Gotrajas 


Gotraja sapindas: order of succession among them according to the Mitakshara—Vijna- 
nesvara’s text embodying the essence of the law—His enumeration not exhaustive, 
but illustrative—Principle of propinquity—Apararka on the propinquons sapindas of 
the deceased-—Enunciation of the principle according to which preferable right is 
determined—Calewlation of benefit from oblations—Sapindas in the father’s line—In 
the grandfather's line—In the great grandfather's line—Nearer line excludes the 
remoter—Omission by Apararka of parents and other ancestors accounted for— 
Remote descendants postponed to the propinqnous sapindas in the ascending line— 
Role as to different classes of heirs among the sapindas succinctly stated—The above 
scheme approved by the Judicial Committee—Heirs in the lines of 4th, 5th, and 6th 
ancestors—Fourteen classes of sapinda heirs in all—Do they include widow, daughter, 
and daughter's son ?—Graphic view of the Order of Succession among them—Refers to 
a divided family—Female heirs—Mitra Misra on female heirs—Two classes of gotraja 
females: 1. Daughters of gotrajas, whether married or unmarried, are gotrajas 
for purposes of Inheritance according to the Mitakshara—Views of West and 
Riuhler—Nilkantha and the Maharashtra School—Sister in the Maharashtra School, 
a gotraja—Balam Bhatta’s exception in favour of daughter's daughter, ete.— 
Nanda Pandita’s exceptions in favour of daughter of the father and other 
ancestors—Females born in the family: Renares School—Madras School—Can 
inherit only as bandhus—Rule of exclusion of women is a role of total and not partial 
exclusion—Who are female bandhus in the Madras School—Bombay School—Sister in 
the Bombay Presidency—Other females—Wives and widows of gotraja sapindas—Case 
law—N. W. P.—Bengal—Madras—Bombay—Position of female heirs in the order 
of suecession—Female ancestors—Bandhus in Madras and Bombay—Sister in the 
Bombay Presidency—Widows of collaterals and lineal descendants in the Bombay 
Presidency—Lullubhoy vs, Cassibai--Rachava vs. Kalingapa—Cases of the Bombay 
High Court—Nature of estates inherited by woman from males—Inherited from females 
— Difference in the Bombay Presidency—Gandhi vs. Bai Jadab— Dictum of Westropp,C. J; 
in Tuljaram vs. Mathuradas—Females born in the family— Widowed females inheriting 
in the family of their marriage—Widow of collateral gotraja—Samanodakas suce 
in defanlt of gotraja-sapindas, ie., persons bearing the same » family name with the 
deceased and descended from common progenitor— Principle c of the amet succession LA 
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II. Bandhus £ 

Bandhus succeed on failure of gotraja-sapiudas—What is meant by gotra in Mit. II, 5, 3— 
They are the cognate sapindas, Or sapinda relations through a female—Test of 
reciprocal sapindaship—Illustration—Ramachandra vs. Vinayak—Mitakshara’s list of 
bandhus not exhaustive—Olasses of bandhus exhaustive—Three descriptions of 
bacdhus: 1. The deceased’s own; 2. his father’s; 3. and his mother'’s— Illustration by 

a genealogical tree—Heritable right determined by the criterion of reciprocal sapin- 
daship—The doctrine applicable to bandhus— Hypothetical case ef a sapinda not being 

an heir Bandhu is a cognate sapinda within four degrees—Construction of synoptic 
tables—The tables explained and illustrated—Table I (a): cognate sapindas ex parte 
paterna—Five classes of bandhus in the descending line—There are seven such persons : 

1. Daughters son; 2. Daughter’s son’s son; 3. Son’s daughter's son; 4. Son’s 
daughter's grandson ; 5. Grandson’s daughter's son; 6. Daughter's daughter's son; 7. 
Son of the daughter of the son’s daughter—No others are bandhus with rights of 
inheritance in the descending line— Remoter descendants not heritable bandhus for 
want of mutnality—Seven heritable bandhus in the lines of each of the four immediate 

” ancestors—Four parallel ascending lines—In the ascending and descending lines the 
bandhus are altogether thirty-five in number—Succession among them regulated by 

the law of propinquity—Illustrations of the principle—Law of gradation of three classes 

of bandhus for heritable purposes: (1) one’s own bandhus, (2) his father's, (8) and his 
mother’s, arranged in order of preference—Rule of nearer line excluding a line more 
remote how far applicable in the case of bandhus—Elucidation of the law with 
examples—Table I (a): cognate sapindas ex parte paterna—-Table I (b): cognate 
Sapindas ec varte materna arranged in three parallel lines—-Their order of succession 
Ds slightly diferent from that of the previous class, though based on the spiritual 
Es =_= principle—The way in which it is fixed—Tables II and III: father’s and mother’s 
Rn gee bandhus—Two parallel lines—-Order of succession the same asin Table I (b), or as 
; among bandhus ex parte materna—In expansion of the Mitakshara's list which enumer- 
ated only nine—¥ffect of judicial decisionsgand the law of progress and evolution— 
k ae “Can a brothers daughter's son succeed as A the Mitakshara Law-—Doorga Bibee vs. 


= 


E anaki Prasad, Giridhari Lal Roy vs. The Government of Bengal, Umrita Kumari Debi 















a. 


© vs. Lakht Narayan—Sister’s daughter's son—Omed Bahadur vs. Udoi Chand—Sister’s son 
A in competition with mother’s sister's son—Ganes Chunder Roy ys. Nilkomul Roy—Muyne 
Pi n succession among bandhus according to the Mitakshara law—-Afinity determines 
te abian. and propinguity the order of succession—Male line preferred to the female— 
ie Father's paternal aunt’s son preferred to mother's brother's or her sister's son—So is 
eo LA _ also mother’s paternal aunt’s son—Satatapa’s text and the Judicial Committee—Father’s 
te) al aunt's son and his maternal uncle’s son exclude the same relations, of tho, 
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deceased was atma bandhu ew parte materna— (third class) Fourth agnate descendants 
of the three maternal ancestors of the father—(fourth class) To whom deceased was 
pitri bandhu—(fifth class) To whom deceased was matri bandhu—(D) Matri bandhus— 
(first class) To whom deceased was atma bandhu ex parte paterna—(second class) To 
whom deceased was atma bandhu ew parte materna—(third class) Fourth agnate 
descendants of mother's two maternal ancestors—(fourth class) To whom deceased 
was pitri bandhu—(fifth class) To whom deceased was matri bandhu. 


III. The Principle of Survivorship 


Doctrine of survivorship enunciated by the Privy Council—Applicable to the joint property 
of an undivided family—But not to separate property—What constitutes partition 
according to the Mitakshara—Girja vs. Sadashiv—Sadabart Prasad vs. Foolbash Koer— 
Devolution of separate and joint property—Raja Ram Narain vs. Pertum Singh—Widow 
excluded by surviving members of the family—-Debi Pershad vs. Thakur Dyal—Pre- 
deceased brother's son succeeds along with surviving brothers by right of representa- 
tiou—Bhimul Dass vs. Choonee Lall—View of the Madras High Court—Conclusions— 
Heirs by descent—By survivorship—When there has been a partition—Mistaken 
notions regarding survivorship—The survivors take per stirpes—Professor Gold- 
stiicker’s view of the Privy Council jadgment—Its incorrectness proved by authorities 
cited—Dharma Sindhu—Dayabhaga—Mitakshara—Madana Parijata—Viramitrodaya— 
Principle of survivorship a relic of the past. bh - 


1. Gotrajas 


Wr know now who' the gotraja sapindas are. We are, there- 


Gotraja sapindas: fore, in a position to examine the doctrines of 
order of succession | | 
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manner, up to the seventh degree, must be understood the 
succession of kindred known as sagotra sapindas.” ` 

I pointed out to you in a previous Lecture that there is 
Vis enumeration 2Othing in these texts to warrant the assertion 
nou @shaustivo, that the author of the Mitakshara gives an 
exhaustive enumeration of yotraja sapindas. What he really 
does is, that he indicates, in unmistakable terms, the order in 
which the gotraja sapindas are to succeed to the property of the 


deceased. 
1 I have also shown to you that the vexed question, whether 
ST m v x = . m . . . 1 
= but illustrative. the enumeration of gotrajas in the Mitakshara 
x 


is exhaustive, or whether it is merely illustrative, has been set 
at rest by an uniform course of decisions. In the important 
ease of Thakoor Jeebnath Singh vs. The Court of Wards,” in 
which the question was whether grandfather’s daughter's son 
was entitled to succeed under the Mitakshara law in preference to 
È = the grandfather’ s great grandfather’s (the fifth ancestor’s) great 
Yi ‘grandson, the Calcutta High Court, after reciting the texts of the 
ae  Mitakshara on this eee very justly observed : “ It is urged 
that the author limits the inheritance to the grandsons of the 
paternal grandfather and paternal great E > and 
that the words which follow—‘In this manner up to the 
a sovent h Ere must be understood tbe puggossion of 


a 
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“It is reasonable to suppose the author intended to state 
the order of succession among gotrajas, rather than to introduce 
a different rule. 

“That the 5th section was not intended to be an exhaustive 
enumeration of the gotrajas, but only a statement of the order 
in which they would take, seems to be the interpretation which 
is consistent with the text which was being expounded, and 
with the ruling principle of the Hindu Law of Inheritance, and 
ought—to be preferred.” It was accordingly held that the 
plaintiff-appellant who was grandfather’s daughter’s son was 
not entitled to preference, the enumeration of gotrajas in Mitak- 
shara, Ch. II, Sec. v, not being exhaustive and the inheritance 
therefore not being limited to the grandsons of the paternal 
grandfather and great grandfather. 

In Bhya Ram Singh vs. Bhya Ugur Singh* the question 
was, whether the fifth descendant of the fifth ancestor is in the 
line of heirs. It was held by the Judicial Committee of the 
Privy Council that, “under the Mitakshara Law, a great great 
great grandson of a common ancestor is not excluded from in- 
heriting as a gentile to a great great great grandson on the 
eround, that he is too remote in descent from the common 
ancestor.” 

* Propinquity,’ according to the Mitakshara, is the ruling 

Principle of pro. Principle of the law of inheritance.” This pro- | 
pingnity pinquity is consanguineous, according to Visves- 
vara Bhatta, and Balam Bhatta, the two eminent commentators 
of the Mitakshara; and it is measured—says Mitra Misra, the 
great expounder of the doctrines of the Benares School—by the 
spiritual benefits conferred on the deceased proprietor. Spiri- 
tual benefits, says the author of the Viramitrodaya, furnish the 
great test of consanguineous propinquity. Spiritual benefit, he | 
adds, cannot create the heritable right, it is true; but it 


113 M. I. A., 373. 2 eae 
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determines, with precision, the preferable right of gotrajas and 
other heirs, where there is more than one claimant to the heritage.’ 
Let us apply now this principle of propinquity in determining 
the order of succession among gotraja sapindas. Apararka has 
applied it already, and let us see what he says on this subject : 

“On failure of brothers, their sons are heirs. In default 
of them, gotrajas are heirs. Among them the 
propinquous kinsman first inherits. Manu 
ordains: ‘The propinquous kinsman of the (deceased) sapinda | 
next inherits.’* The heritable propinguity also has been deter- 
mined by him: “To three ancestors must water be given at their 
obsequies; for three is the funeral cake ordained ; the fourth in 
descent is the giver of oblations to them, but the fifth has no con- 
cern with the gift of the funeral cake”? That 


Apararka 


on the propinquous : 
sapindas of the de- person who gives the water and the cake to 


“See any of the three paternal ancestors to whom 
the deceased was bound to present them, is a propinquous 
sapinda of the deceased; and the descendants of this person who 
may give the water and the cake to any of the ancestors to 
whom the deceased was bound to give them, are also propin- 
2 quous sapindas of the deceased.» Among these the uterine 
brother is a nearer sapinda to the deceased than any other 
propinquous kinsman, because he presents the water and the 
“cake to the same ancestors to whom the deceased was bound 
à De to present them. The nephew is a little more remote than the 
uterine brother, because the former gives a cake—to his father 
—which has no connection whatever with the deceased. The 
Or -A the Fopke is more remote than the ER himself, 
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the grandfather’s line ; and three in the great grandfather's line. 
In default of them, the three successive descendants of the 
great grandsons of each of the three immediate paternal 
ancestors are heirs, in order, of the deceased by reason of their 
sapindaship with him.” ? 

Speaking of Apararka, their Lordships of the Judicial Com- 
mittee observe ; “ Apararka, another scholiast of Yajnavalkya, 
who flourished about a century later than Vijnaneswara, dealing 
with the same text on which the author of the Mitakshara has 
commented at such length, construes, as pointed out by the High 
Court, the expressions “ brother’s sons” and “ uncle’s sons ” in 
a wider sense.” ? 

What Apararka means is this: The preferable right of a 

gotraja sapinda rests upon his presenting the 
PRT ER largest number of beneficial oblations either- 

CS ieee directly to the deceased, or to the ancestors to 

whom the deceased was bound to present them. 

The uterine brother presents three oblations to paternal ances- 
Bits it IKA tors and three to maternal ancestors, which the 
benetit from obla- deceased himself was bound to give. He is, 
fone therefore, preferred to the ‘stepbrother, who — 
presents one set of oblations to the three paternal ancestors only, 
and not to the maternal ancestors. The nephew presents two 
oblations which the deceased was bound to give; he is, the 
fore, preferred to his son, who presents only one oblation wt 
the deceased was bound to offer. Here, in the fathi Tine 
have three “sapindas :“1st, the brother; — 
Brd, the brothers grandson. 
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heir, the nephew occupies the second rank, and the brother's 
grandson takes the third rank. All these three kinsmen are 
called propinquous sapindas of the deceased, and they exclude 

the three remote descendants of the father, viz., the son, the 
grandson, and the great grandson of the great grandson 

‘of the father. These three remote descendants of the 
father present only divided oblations to him, whereas the pro- 
pinquous sapindas present undivided oblations to him. The 
propingquous sapindas, then, who present undivided oblations 

to the ancestors of the deceased are preferred to those who 
present only divided oblations. In the grandfather’s line, 
MD erana- aS in the father’s line, there are three propin- 

A wae quous sapindas who present undivided oblations. 

In the great grandfather’s line also there are three propin- 

In the great uous sapindas who present undivided oblations. 
grandfather's liue. AJ] these propinquous sapindas are in a body 
preferred to the remote sapindas, who present only the wipings or 

_ fragments of pindas, which are less beneficial than the undivided 
s Nearer line ex- Pindas. The propinquous sapindas exclude the 
i cludes the remoter. yemote sapindas; and the nearer line excludes 
ae remoter line. The father’s line is nearer to the deceased 
than his grandfather’s line, and the grandfather’ s line is nearer 
| than that of the great grandfather. “You know the order of 
<3 succession in the father’s line. Apply the same method to the 
EAN lines of the grandfather and great grandfather, and you know 
oo order of suecession of the propinquous sapindas of the 
; _ deceased. After the propinquous sapindas are exhausted, you 
3 come Bato: the remote peep aga ou first come to the remote 
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It will be observed that Apararka does not mention here 
the parents and the other ancestors of the 
Siete riven tel deceased. There was no necessity for making 
other ancestors any especial mention of the ‘ parents,’ because 
they have been already provided for by the 
text of Yajnavalkya enurmerating the different classes of heirs. 
As the parents take the lead in their own line, so the grand- 
mother and the grandfather, the great grandmother and the 
great grandfather, head their own respective lines. Whether 
this inference is correct or not, we need not stop to inquire. 
They are included in the scheme of succession expounded by 
Vijnanesvara, and the Mitakshara is our guide in the Benares 
School. Where the Mitakshara expresses its meaning in langu- 
age clear and distinct, no other authority, however esteemed, 
will be allowed to override the texts of Vijnanesvara. It is 
only where the meaning of the Mitakshara is doubtful that the 
exposition of Apararka, or Viramitrodaya, is to be taken to 
elucidate the obscure texts and to supply the deficiencies of the 
Mitakshara. 

You will also observe that in the texts of Apararka quoted 
above no mention is made of the remote descendants of the 
deceased. Yajnavalkya provided for the ‘ sons” of the deceased, Brae 
and he included, his followers say, the grandson and the great 
grandson in this category. But no provision was made for the — l 
son, the grandson, and the great grandson of the eo k 
grandson of the deceased—the 5th, the ‘6th, and the 7th deg 2) ees 
in descent commencing from, and inclusive pees ropositus 
The son, the grandson, and the great grandson o of the de 
ed present undivided oblations to him, “while 
jdnden an KN “the 6th, , and the 7th | 


ee divided ı latio: ms to him. SA 
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must be postponed to the propinquous sapindas, in the ascending 
lines, who present oblations more beneficial to the deceased than 
those offered by the remote descendants, 
The rule then is, that the propinquous sapindas in the 
descending line, who present undivided obia- 
Rule as to differ- : . f Í | : 
ent classes of heira tions directly to the deceased, are included in 


among the sapindas RS i; VORRE c eae 2 J]: - 
seein ctly atated: the first class of heirs. In the ascending line, 


Vv 


the parents and their three successive descend- 
ants constitute the second class of propinquous heirs. The 
grandmother and the grandfather with their three descendants 
are of the third class. The great grandmother and the great 
grandfather with their three descendants belong to the fourth 
class. 

This is the Order of Succession among propinquous 
sapindas. Among the remote sapindas a similar rule is to be 
observed. The propinquous sapindas constitute the first four 
classes of heirs. After exhausting them we come to the remote 
sapindas of the descending line, who present divided oblations 
to the deceased. 

Fe _ The above scheme of succession amongst Gotraja sapindas 
oe "AA SE ae in the Mitakshara school has been fully ap- 

approved by the proved and accepted by the Judicial Committee 
Judicial Committee. =, i s 

TEEN in the recent case of Buddha Singh vs. Laltu 
_ Singh. Tn that case it has been held that between grandfather’s 
_ great grandson and great grandfather’s grandson the former is 
= the preferential heir under the Mitakshara. Their Lordships in 
E summarising the Order observe ; “ Dr. Raj Coomar Sarvadhikari’s 
t nstruction appears to them to rest on a logical foundation, 
| views seem to be consistent and clear. In effect he 


t p | the cape ew a definite scheme of succes- 
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daughter take by express provision of the law. The daughter’s son 
comes in similarly. In their absence, the inheritance ascends ; 
each ascending line begins with a female, and each has to be 
exhausted in accordance with the rule of propinquous sapinda- 
relationship before the next in order can take; so that the par- 


ents and “their three successive descendants” take first; then 


Buddha Singh and others. . . . Appellants 
Us. 
Laltu Singh and others. . . . Respondents ' 


Their Lordships’ judgment was delivered by Mr. Ameer Ali: 
The question for determination involved in this Appeal is one of con- 
siderable importance under the Hindu Law, and relates to the order of 
suecession under the Mitakshara as expounded in the Benares School, 
among the collateral kindred belonging to the same paternal stock as 
the deceased. 

The suit out of which the Appeal arises was brought by the 
Appellant Buddha Singh alias Chaturi Singh to establish his right as the 
nearest reversioner to the estate of one Saheb Sahai, who died in 1873 
without having any male issue. Saheb Sahai was a minor and un- 
married at the time of his death; his mother, Rani Kishori Kunwar, who 
survived him, accordingly came into the possession of his estate, which 
she held for nearly 34 years. She died in 1907, when the succession 
opened to the male collaterals of Saheb Sahai. 

The following genealogical table, on which both the Courts in 
India have based their judgments, will explain the relative position of 


the parties to this action: 


Nainsukhinal 
eee 
| 
Nirpat Singh Kunjilal 
#3 | Buddha Singh 
Pura Singh Raja Gur Sahai alias 
+ Rani Kishori Chaturi Singh 
Buddha Singh Kunwar Plaintiff No. 1 
| (wife) 8 

Laltu Singh | “A 
Defendant No. 1 Saheb Sahai Raa 


1 42 I. A., 208 ; 37 All., 604; 20 C.W.N,, T3 22 CLJ., 481; 17 Bom. LR 1022. è 
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“the paternal grandmother and the paternal grandfather and 
their three successive descendants come next and so on”. We 
give below the judgment in extenso as it settles a very import- 
ant question of Mitakshara law. 








The Plaintiff, Buddha Singh, is thus the grandson of Nena EAT 
the great grandfather of Saheb Sahai, whilst the Defendant Laltu is the 
great grandson of Saheb Sahai’s grandfather Nirpat, and the grandson 
of his paternal uncle Pura. The Plaintiff’s contention is that under the 
law of the Mitakshara, he has a preferential title to the inheritance of 
Saheb Sahai as against the Defendant, who is admittedly in possession 
of the deceased’s estate since Rani Kishori’s death. He bases his right 
on the following text of the Mitakshara: “On failure of the father’s des- 
cendants the heirs are successively the paternal grandmother, the paternal 
grandfather, the uncles and their sons” (Cole., ch. II, sec. V, v.4). And 
he contends that the expression “sons”’ occurring in this verse must be 
strictly construed, and so construed, the devolution of the inheritance in 
Nirpat’s line ceased with his grandson, Buddha, and did not come down 
to his great grandson, the Detendant Laltu, and that after Buddha, by 
virtue of the immediately following verse, he, as the grandson of the 
great grandfather of the deceased has become entitled to the estate. 

Their Lordships will refer presently a little more fully to this text and 
examine its meaning by the light of other texts. 

Both the Courts in India have held against the Plaintiff’s claim ; 
hence this Appeal to His Majesty in Council. 

The learned Judges of the Allahabad High Court in two 
separate and able judgments * have exhaustively reviewed the authorities 
bearing on the subject, and as their Lordships agree in the main with 
their deductions and the conclusion at which they have arrived on these 

deductions, they find themselves relieved of the necessity of discussing 
i th e law in any detail. 
; = . The Mitakshara of Vijnaneswara, who flourished about the end 
of the eleventh and the beginning of the twelfth century of the 
C an era, purports to be a commentary on the Institutes of Yajna- 
_ Vijnaneswara analyses and discusses the text of his great 
or, often at considerable length, explains the meaning of 
ga supplies omissions and reconciles discrepancies by 
i ter iss tl etnies of ie law. The best 
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The 5th, the 6th, and the 7th degrees in descent then com- 
pose the fifth class of sapinda heirs. The 5th, the 6th, and the 





commentary on the rule relating to the succession to the estate of a 
person who dies without leaving any male issue. After stating that the 
right of “ sons, principal and secondary ” to “take the heritage” had 
been already shown, he proceeds to quote the rule of Yajnavalkya * 
declaring the order of succession in their default, which runs thus 
(Cole., Mit., II, i, 2): “The wife and the daughters also, both parents, 
brothers likewise, and their sons, gentiles, a pupil, and a fellow 
student : on failure of the first among these, the next in order is indeed 
heir of one who has departed for heaven leaving no male issue. This rule 
extends to all persons and classes.” Mr. Mandlik’s rendering of these 
two slokas of Yajnavalkya is more literal and is as follows*: “The 
wife, daughters, both parents, brothers and likewise their sons, gotrajas 
(gentiles) ; bandhus (cognates) ; a pupil and a fellow student, of these on 
failure of the preceding, the next following in order is heir to the 
estate of one who has departed for heaven leaving no putra. This rule 
extends to all (males whether belonging or not to the four) classes.” 
The compound word aputra, occurring in Yajnavalkya’s text has 

been rendered by Mr. Colebrooke as “leaving no male issue” ; by 
Mr. Mandlik as leaving no putra. He was evidently anxious to ac 
any English synonym, as the word putra here, according to all the 
Bora ep kanea) conveys a larger meaning than is usually implied by the 
term “son”. The Viramitrodaya says clearly that the word “ sonless ” 
which is bie literal equivalent of aputra, signifies “in default of son, e 
grandson and great grandson,” * that in other words, it comprehends t H 
degrees in the direct line of descent. In fact it is net disputed ene a E 
Lordships Bar that the word putra as used in relation to fhe tas 
owner signifies and includes son, grandson and great grandson, — ras 
is contended for is that the same word i in connection with la- 
tives, such as brother, uncle and grand uncle, must be construed ina 
restricted and literal sense. rai Aes a 

ju he commentary of Vijnanesvara c on the pans okas 
Yajnavalkya extends over sev veral saa pan Mr. pak 5 rar 
and makes the work more a digest m 
Ke of RPDS a e NG 
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7th degrees in descent in the father’s line make up the sivt/ 
class. The same degrees in descent in the grandfather’s and 


to inherit the estate of “one who has died aputra”. Her right of 
Succession is dependent on his leaving no male issue to the third degree. 
In para 3, the word putra is used again in the same generic sense. 
After treating of the rights of daughters and parents in sections I] 
and III respectively, he deals in section IV with the succession of 
brothers and “their sons”. Here, again, the word putra is used, 
whether in the literal or in an extended sense is a matter for con- 
sideration. š 

Section V relates to the right of collateral kindred of the same 
paternal stock or gotra, and therefore called the gotraja, to take the 
inheritance of the aputra in default of “ brother’s sons”. Admittedly 
both the Plaintiff and the Defendant are Saheb Sahai’s gotrajas. Refer- 
ence therefore is necessary to the rules embodied in section V. 

Tt is to be noted here that the word putra or more correctly 
put-tra, which literally means “one who releases from hell (put) ” is 
used by Vijnanesvara at the very beginning of his Book on Inheritance. 

"In para 3, Section I, Ch. 1, describing the two kinds of property (days, 
= wealth) to which rights of inheritance attach, viz., the “ unobstructed " 
ee Be) and “obstructed,” he speaks thus of the latter class : 
“But property devolves on parents (or uncles) and brothers and 
rt.” the rest, upon the demise of the owner if there be no male issue, and 
thus “the actual existence of a son and the survival of the owner are 
i mpediments to the succession; and on their ceasing the property 
doa (on the successor) in Siki of his being uncle or brother. This 
is an inheritance subject to obstruction.” 
= And then comes the significant passage: “The same holds good 
n respect of their sons and other descendants,” meaning, clearly, the 
1s and descendants of uncles and brothers. And this is the construc- 
1 which Balam Bhatta one of the best known commentators of the 
ara appears to have put on these words. 
As pointed out in the case of Ramchandra vs. Vinayak Venkatesh,’ — 
ht of collaterals to succeed to the inheritance of a dec = 
s base on ‘the rule of oe which has been translated differ- 
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the great grandfather’s line constitute the seventh and the vighth 
classes of sapinda heirs respectively. 


settled by the decisions of this Board’ that under the Mitakshara, the 
sapioda-relationship arises “between two people through their being 
connected by particles of one body,” viz., that of the common ancestor, 
in other words, from community of blood in contradistinetion to the 
Dayabhaga notion of “ community in the offering of religious oblations ”. 
But as will be shown later on, the Mitakshara, whilst holding that the 
right to inherit does not spring from the right to offer oblations, does 
not exclude it from consideration as a test of propinquity or nearness 
of blood. 
Mr. Colebrooke has, in his translation of Section V, erroneously 
rendered the word sapinda as “ relations connected by funeral oblations ” 
and Samanodakas as those connected by “ libations of water”, which has 
led to some confusion of ideas. Their Lordships, therefore, propose to 
follow the translation which was before this Board in Zudlubhai’s case? 
The first paragraph stands thus: “ If there be no brother’s sons, . 
gotrajas share the estate. Gotrajas are the paternal grandmother and 
sapindas and samanodakas.” 
Their Lordships understand that the word rendered “ sons ” im 
this paragraph is putra in the original, Then follows paragraph 2, in 
which Vijnanesvara develops the position of the grandmother in the 
following terms : A 
“ In the first place the paternal grandmother takes the inherit- 
ance. The paternal grandmother’s succession immediately after ig 
mother was seemingly suggested by the text before cited. “And th 
mother also being dead, the father’s mother shalì take the heri itage 
(sec. I, para 7) ; no place however is found for her in the compa 
of heirs from the father to the nephew, and that Wira 
mother shall take the heritage’) is intended only to in 
general competency for inheritance; she mast, there efore, 
succeed immediately after the nephew ; and Mumie i 
_tradiction.” 8 G #2 ag WA PES ee Beat ee 7 Kisa 
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The scheme of succession of gotraja sapindas is not yet 

complete. We have not yet touched the lines 
Heirs in the lines S ae 

of 4th, 5th, and 6th of the 4th, 5th, and 6tb ancestors of the 


ancestors. ` 
deceased. These ancestors are remote sapindas 





belonging to another stock) are indicated by at term “ bundhu ” (dealt 
with in Sec. VI). . 

Paras 4 and 5 deal specifically with the succession of the Samana- 
gotra sapindas and run as follows: 

“ (4) Here on failure of the father’s descendants, the heirs are 
successively the paternal grandmother, the paternal grandfather, and 
their sons.” 

Bat “ (5) On failure of the paternal grandfather’s line, the paternal 
great grandmother, the great grandfather, his sons and their issue, 
inberit. Im this manner must be understood the succession of the 
samanagotra sapindas.” 

It is clear from: the observations of both Mr. Mandlik' and 
Dr. Jolly* that Mr. Colebrooke in his translation of paragraph 5 has 

omitted towards the end the important words “up to the seventh,” 

i “which makes a material difference in the sense of the passage. 

oy ns Mr. Mandlik translates the last sentence as follows: “In this 

Manner up to the seventh (sapinda) the taking of wealth by the 
Samanagotra Sapindas should be known.” Only instead of the expres- 

ae Samanagotra, which is in the original he uses the abbreviated term 














; its ie Para 6 then provides as follows : 

nS techy “Ist Ki {6) If there be none such, the succession devolva on samanos- 
s Ka A — dakas, and they must be understood to reach the seven degrees beyond 
-~ sapindaes, or else as far as the limit of knowledge and name extend. 
4 pana cêpndingiy Vrihat Manu says: “The relation of the sapindas ceases 
ae vith the seventh person, and that of samanodakas extends to the four- 


Gi 


TA 


irth and name extends.’ This is signified by gotra.” 


res that | he word “ son” used in conjunction with brothers 
erally construed, for otherwise, it is urged, the position 
l pin dheis order of succession would „be 


nth degree, or as some affirm, it reaches as far as the memory. of 


Ryd 
CRN tis contended on behalf of the appellant on the strength c sae these | 
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of the deceased. He was bound to present divided oblations 
to them. ‘Each of these ancestors with his three immediate 


must apply also to uncles), if well founded, is that the succession in the 
father’s or grandfather’s line must cease ipso facto on the failure of 
descendants of the second degree, and the inheritance must be diverted 


to another line ascending first to the female ancestor. 4 
In their Lordships’ opinion it begs the very question which 
they have to determine, viz., in what sense Vijnanesvara has used the 


term “Son” in these passages ; and that question can be answered only 
first by examining his own method of employing the word, and secondly, 
by enquiring in what sense other Hindu jurists of the same school or 
cognate schools have understood the expression. Before proceeding 
with their examination of Vijnanesvara’s own words, their Lordships 
desire to make one observation, as it strikes them, regarding the place 
of the grandmother in his scheme of succession. 

In Yajnavalkya’s rule already quoted, to which Vijnanesvara 
refers as the “ compact series of heirs,” the paternal grandmother is 
not included us an heir. Vijnanesvara finds a place for her among the 
gotraja, on the authority of an enunciation of Manu, which he quotes 
in para 7 of Sec. I, Ch. IL, and which runs thus: “ Of a son dying 
childless the mother shall take the estate; and the mother shes bang 
dead, the father’s mother shall take the heritage.” 

According to Manu, then, if his words are to be literally 
construed, the paternal grandmother would take immediately after the 
mother. This difficulty Vijnanesvara himself recognises; in order to a 3 
reconcile the conflict between Yajnavalkya, who omits the grandmother | 
altogether from his “ compact series of heirs,” and Manu who wou 
place her directly after the mother, he places her somewhat a 
as Messrs. West and Bühler also indicate, after the “ brothers’ 
The question, however, whether he intended his Belang NAN 
“imperative can be solved orly by a less free baa sb. e 
brooke’s. Anyhow, the meaning to Re attached to the 
is left subject to explanation. EE EAEN r 
iE Eo in paragraph I of Section vi Ch. TI, where 
SN ion be not even brother’s sons,” the word u se 

where — the grandmother’s place is a de 
oe dota e Ji akah: nyu of putra. 
“api 
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descendants comes in after the eighth class of sapinda heirs 
mentioned above. These ancestors, with their several immediate 








original words are said to be tat putras, “ his sons,” and tat sunavas 
(plural of sunu “ offspring,” sunu is the old Indo-Aryan word which 
survives in the English “son ”), “their sons ”. 

The word “descendants” in Mr. Colebrooke’s translation is in 
the original “santana,” which means race, lineage, or posterity, and is 
still used amongst Hindus to mean male progeny without limitation. 
Mr. Justice Telang’ construes it as meaning “continuation”. Other 
learned Sanscritists interpret it to signify “an uninterrupted series” 
(of progeny or heirs). ‘their Lordships have no doubt that Vijnanes- 
vara has used it in the sense of lineal male descendants. Sunavas 
translated by Mr. Colebrooke as issue connotes the same idea. 

Having regard to the fact that this great legist, whose logical 
acumen judging from his work seems to have been remarkable, has 
used the term putra in previous parts of his book on inheritance in a 
comprehensive and generic sense, their Lordships find it difficult to 
conceive why he should arbitrarily and without any explanation have 
used the word towards the end in quite a different and restricted sense, 
or why, if his intention was to confine the descent in the case of the 
collaterals to the actual sons of brothers and uncles, he did not employ 
terms which would have exactly conveyed his meaning, such as atmaja 
or auras, which their Lordships understand, mean “ son of one’s loins ” 
(See Mandlik, p. 380; and Satherland’s translation of Dattaka 
Mimansa, Stokes Hindu Law Books, p. 547.) Nor can their Lordships 
appreciate the argument that the meaning of such words as santana 

6 and sunavas, which mean lineal progeny without limitation, should be 
Eor x = arbitrarily cut down to two degrees 

“0 Re Pap eee seems to be great taneg then in Sir Robert Finlay’s con- 
a jiha the limitation is to be found elsewhere. The rule of Manu 
iy Nana gas Pi : “To three (ancestors) water must be offered, 
e, funeral cake is given, the fourth (descendant is) the giver of | 
| prays the fifth has no connection with them ” (Sacred Books 
» Vol. ol p. 36). ‘The other is deduced by 
ngtor y (see Ra ity vs. Rajunder, 2 M.I.A., 132, at 158), 
own author of the “Analysis,” and one of the most 
t of Bengal, fron the enunciations of 


ection V, where he declares that 


2) 
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descendants, thus constitute the ninth, the tenth, and the eleventh 
classes of heirs respectively. The three remote descendants in 


the succession of the samanagotra sapindas extends “in this manner ” 
to “the seventh degree”. It is not necessary in their Lord- 
ships’ opinion to examine the force of the criticism that has been 
levelled at Mr. Harrington’s construction of Vijnanesvara’s dictum, for 
if the view based on Manu’s doctrine or rule be well founded, as the 
High Court has considered to be, it would be sufficient to dispose of 
this appeal. 

In this connection their Lordships desire to make another obser- 
vation, If it be correct, as has been suggested, that the words putra- 
putra (“ son-grandson ”), used by Vijnanesvara in Sec. I, Ch. I, did not 
comprehend originally a great grandson, but that it has been included 
by the commentators, as the Viramitrudaya shows, on the strength of 
analogical reasoning, then, in their Lordships opinion, the objection to 
the High Court’s reading of the text, based on the necessity of strict 
adherence to a literal interpretation, loses considerably its force, and 
the Courts are compelled to resort to other texts to extract the meaning 
of undefined expressions. 

Turning now brietly to the other authorities to which their Lord- 
ships’ attention was called, they observe that Apararka, another 
scholiast of Ya&jnavalkya, who flourished about a century later than 
Vijnanesvara, dealing with the same text, on which the author of the = a 
Mitakshara has commented at such length, conpicaes as pointed out ba 
the High Court, the expressions “ brother’s sons ° >and “ uncle’ s so rani 
in a wider sense. That Apararka’s authority is acknowledged b; 
expositors of the Benares school is clearer from the fact, t y 
Mr. Mandlik refers, that Visvesvara Bhatta, | the pcos of 
dhini, a commentary on the Mitakshara, has used 
among others for the compilation of his Madana, P o 
rarka’s treatise and of the Madana Parijat > 
Dr. Sarvadhikari and are to be found io hi 
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each of these lines again make up the twelfth, the thirteenth, and 
the fourteenth classes See oly 


he states that “in the father’s line, on failure of the brother’s 
son, the brothers son’s son is heir”. And he bases this rule 
on the prescriptions of Manu already quoted. It is to be noted 
that this writer, who must have had Vijnanesvara’s words in his 
mind, certainly did not limit the term putra to two degrees. Varada- 
raja, whose authority is said to be great in Southern India, and whose 
enunciations appear to be received with respect also by the expounders 
of the Benares school, has given expression to the same view. Vidya- 
bhusan Shama Charan Sarkar, a learned Hindu scholar, who for many 
years held the post of principal Oriental Interpreter in the High Court 
of Calcutta, and at one time occupied the chair of Tagore Law Professor 
in the Calentta University, also deals with the subject in his well known 
work called the Vyavastha Chandrika. 

This learned Hindu writer states in Principle 153 that “a 
brother’s grandson succeeds in default of a brother’s son,” and refers to 
the decision of the Calcutta High Court in Kureem Chand Gurain vs. 
Oodung Gurain, without taking any exception to its correctness. In 

“the note to the Principle he states the reason why the brother’s grandson 
succeeds on failure of a brother’s son in these words: “ Because the term 
brother’s son is inclusive also of the brother’s grandson, and because he 

is sapinda and the nearest of the persons understood by the term 
~ gotraja.” The significance, however, of the statement lies in the 
question which Shama Charan Sarkar Pena in the footnote: “ It may 
be asked that when in law the term ‘son’ (put-tra) is inclusive of the 
grandson and the great grandson, why then the term ‘ brother’s son’ does 
not include also ‘ brother’s great grandson’?” The answer which he 
“gives to his own question is both interesting and instructive. “The 
= _ answer i is,” he says, “that in law calculation is made from the son of the 
a ommon ancestor, which here is the father of both the deceased and his 
brother, consequently the term ‘Son’ (of that ancestor) is inclusive’ o 
his g reat grandson, who is the brother’s grandson ”. T 
_ Dr, Raj Coomar Sarvadhikari, whose authority as an expounder 
| ace Law has been recognised by the Calcutta High Court and 
1, in his ble Ay "Law Lectures, gives emphatic expression to 
the word ‘ ESA three degrees of descendants. 
Bhatta, the author of the Smriti Chandrika, whose 


; re cognised in Northern India, holds "the: 
4 VE ao jalani E EN Set aay 
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There are thus fourteen classes of sapinda 
Fourteen classes e >S . 
of sapinda heirsin heirs. Four of these classes belong to propin- 
all. : = 
quous sapindas, and fen to remote sapindas. | 


contrary opinion; and Visvesvara Bhatta in the Subodhini certainly 
appears to say that the father’s line ceases with the brother’s son ; and 
probably the same meaning is to be attached to his statements in the 
Madanaparijat. With regard to these two writers, their Lordships 
deem it necessary to observe that Devananda Bhatta, who is supposed 
to have been a contemporary of Apararka, admittedly differs from the 
author of the Mitakshara in several essential rules of law. It seems to 
say the least, doubtful whether an enunciation in the Smriti Chandrika 
can be safely applied, except perhaps by way of analogy, to explain a 
dubious or indeterminate phrase or term in the Mitakshara. The 
Subodhini stands on a different footing; it no doubt professes to be a 
commentary on the Mitakshara, but it is equally clear that in several 
instances it diverges from the acknowledged interpretations of its 
doctrines. lhe views of Visvesvara Bhatta and Devananda Bhatta 
have been propounded with much force by Mr. Mandlik and Golap 
Chandra Shastri both of whom take their stand on the literal construc- 
tion of the word putra. This thesis has been elaborately worked out by 
the former writer, but in substance it amounts to this, that as Vijna- 
nesvara has used the expression “son” in conjunction with “brothers” 
and “uncles” it must be restricted to their direct male issue, and no 
extension of its meaning is permissible. 
Their Lordships agree with the High Court of Allahu, h 
this reasoning proceeds on a very narrow basis and materially i ign 
the chief ground on which the opposite doctrine is based. D 
Coomar Sarvadhikari’s construction appears to them to rest on A | 
foundation, and his views seem to be consistent and clear. I anaes 
says that the Mitakshara propounds a definite scheme of ces oe 
lineal male descendants of the deceased owner down | | si 
the third degree, who constitute the first class of BA D; 
(the nearest sapindas) inherit in suc ARAE : int a 
their default the widow and daugh by 
aw. ‘Che daughter's son cov nes i 
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Propinquous Sapinda Heirs 


1. The three immediate descendants of the deceased. 
2. The mother, the father, and their three immediate 
descendants. 








grandmother and the paternal grandfather, and “their successive des- 
cendants’’ come next, and so on. 

It may be noted here that two recent Hindu writers of repute 
(Dr. Jogendra Nath Bhattacharjea, M.A., D.L., in his commentaries on 
Hindu Law, p. 444; Mr. Jogendra Chunder Ghosh, Hindu Law, p. 119), 
and Dr. Jolly, who was at one time Tagore Law Professor in the Calcutta. ~ 
University, and is one of the translators of “The Sacred Books of 
of the East,” are in substantial agreement with Dr. Rajkumar 
Sarvadhikari. 

As regards the decided cases there seems to be a conflict of 
opinion between the High Courts of Calcutta and Allahabad on one 
side and that of Madras on the other. The latter High Court has 
he hai the narrow construction propounded by the Smriti Chandrika 

and the Subodhini, and though it purports to confine its interpretation to 
ee ie Southern India, the opinion it has expressed has a wider application 
SR and deserves, therefore, careful consideration. - 
£ 


a Bees _ Their Lordships do not consider it necessary to refer to the 
aed ng “ea ie decisions of the Sudder Dewany Adalut of the North Western 


oy Provinces ; they think it sufficient to treat the judgment of Mr. Harring- 
> ton in Rutcheputty Dutt Tha vs. Rajunder Narain Rae‘ asa starting point 
gee in the current of decisions in Northern India. The question at issue in 
that case related to the right of bandhus or cognates under the 
Bes fitakshara to the succession to a deceased person in the presence of 
oy a 1 gotraja. Mr. Harrington in dealing with the question examined 
a ustively the meaning of the word putra, and came to the conclusion 
i had been used by Vijnanesvara in a generic sense. His — 
ent was affirmed on appeal to this Board ; and there appears to | KA a 
lenge of his interpretation of the ene It again receiy ed th e: 
f this Board i in Bhyah Ram Singh vs. Bhyah Ugur Singh. 
EOL A with regard to the continuation of 
irs to th sen en nth age. open | to the Cures that it 
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3. The grandmother and the grandfather with their three 
immediate descendants. 








contravenes the rule of Manu. As already observed, their Lordships do 
not, however, consider it necessary for the purposes of the present case 
to consider whether the principle suggested by him is correct or not. 

In Kureem Chand Gurain vs. Oodung Gurain' also the exact point 
in issue was not identical with the one involved here, but Mr. Harring- 
ton’s construction of the word putra was accepted ; and it was held that 
in the scheme of the Mitakshara, the term ‘ brother’s son ’ includes 
‘brother’s grandson ’. 

In Kalian Rai vs. Ram Chandra? the point at issue directly con- 
cerned the position of the brother’s grandson in the line of descent, and 
the learned Judges of the Allahabad High Court (Burkitt and Chamier, 
JJ.) came to the conclusion that under the law of the Mitakshara, as 
accepted and expounded in the Benares School, the brother’s grandson 
had the right of succession to the deceased before it ascended to the 
second line, viz., the grand paternal line. 

The decision has been followed in the case under appeal. 

In the Bombay Presidency also the doctrines of the Mitakshara 
are recognised subject to the interpretation of the Vyavahara Mayukha 
of Nilkantha Bhatta, and although on many points there is considerable 
divergence between the Benares and the Maharashtra schools, as re- 
gards the question involved in the present case, one decision at least of 
the Bombay High Court indicates an agreement with the Allahabad 
High Court. | i an 

Mr. Justice Telang, a Sanscritist of high order, in Rachava vs. 


Kalingapa,’ explains thus the order of descent among the gotrajas 


E a. 










(enunciated in Ch. II, Sec. V, paras 4 and 5 of the Mitaksh a), oo 
although, as he points ont, each ascending line begins siping emale 


(gotraja) ancestress. P rayi alaga 
- “In the Mitakshara, Ch. II, Sec. V, pl. 4—5, it is laid d 


then in default of anyone 
_ then of the paternal 
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4. The great grandmother and the great grandfather with 
their three immediate descendants. 


The Madras High Court in two cases, named respectively 

Suraya Bhukta vs. Laksmi Narasamma' and Chinnasami Pillai vs. Kunju 
Pillai* has held as already stated, the direct opposite. The ratio 
decidendi in both judgments which are elaborate and closely reasoned is 

of a twofold character; in the first place the learned judges say 

that when a word purports to bear two meanings, one primary 

and the other secondary, it must be understood in the primary 
sense unless there is anything in the context to show that it 

was not used in that sense. In the second place they seem to 
consider the opinions of Devananda Bhatta and Visveshvara Bhatta in 

the Smriti Chandrika and Subodhini respectively as conclusively show- 

ing that the Mitakshara must be taken to limit collateral descent to 

‘two degrees in each line. Their Lordships have already made their 
remarks on these two authorities: they do not feel disposed to attach 

any canonical authority to the rule of the Swhodhini. Curiously enough 
there is no reference in either of these Madras judgments referred to 

= above to a previous decision, Parasara Bhattar vs. Rangaraja Bhattar” of 
a the same Court to which Turner, C. J.. was alsoa party. In that case 
‘the rule of the Smriti Chandrika was not accepted nor was the literal 
ies “construction of the Mitakshara followed. It is usual in such cases, where 
a difference of opinion arises in the same Court to refer the point to a Fult 
=e Bi been ten and the law provides for such contingencies. Had that course 
a ey beta ollowed their Lordships would probably have had more detailed 
4 =: 7 reasoning as to the change of opinion on the part at least of one judge. 
Bett In Suraya Bhukta vs. Lakshmi Narasamma‘ the judges say they 
ees Tet Lil consulted their learned colleague, Mr. Justice Muttusami Ayyar” 
< es and acknowledged their obligations to him for his assistance. Their 
e A sordships cånnot help remarking that it is an undesirable course, which 
has- ot been approved of by this Board, to introduce the opinion of 
“a ch a judge not a party to the judgment for the purpose of enforcing 
she conc usion arrived at. The recorded opinion of Muttusami Ayyar, 
YO ave been of great value had he been associated in the decision. 
re r, the two Madras decisions have receiyed the respectful 


of their - Lords hips. Bey have already given reasons for 
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Remote Sapinda He's 


5. The three remote descendants of the deceased. 


05. a AR m in the father’s line. 
rE T F 4 E in the grandfather’s line. 
oA ST 55 $ $ great grandfather’s line, 


holding that in the Mitakshara, as expounded in the Benares School, the 
word putra and its synonym employed by Vijnanesvara in connection 
with brothers and uncles must be understood in a generic sense as in 
the case of the deceased owner, and that the descendants in each 
ascending line, up to the fixed limit, should be exhausted at any rate 
to the third degree before making the ascent to the line next in order” 
of succession. 

It seems to their Lordships that there is another ground 
n which the Plaintiff must fail. It is admitted that the defend- 
ant confers greater_benefit on the deceased by the offerings he 
makes to the manes of the common ancestor. Now it is absolutely 
clear that under the Mitakshara, whilst the right of inheritance 
arises from sapinda-relationship, or community of blood, in judging 
of the nearness of blood-relationship or propinquity among the 
gotraja, the test to be applied to discover the preferential heir is 
the capacity to offer oblations. Mitra Misra, the author of the 
Viramitrodaya (G. C. Shastri’s translation, p. 91, Ch. 11, pt. I, S. 23 A), 
an authoritative commentary on the Mitakshara, lays down this 
doctrine in express terms. He says: “ When there are many claimants 
to the heritage among gotrajas and the like (Dr. Raj Koomar Sarvadhikari 
construes the word ‘like’ as meaning ‘other classes of heirs’) then 
the fact of conferring benefits on the proprietor of the wealth by means 
of the offering of oblations and the like only excludes those that do not 
confer such benefits.” Dr. Raj Koomar Sarvadhikari renders the last 
part of this passage thus: “ The benefit conferred on the late owner by 
the offering of the cake and the water determines the title to 
preference ” (Tagore Law Lectures for 1880, p. 629, now p. ) ; 


* 
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9. The 4th in ascent with his three immediate descendants. 


10. The 5th a Re j Si 3 
11. The 6th as i is i 33 
12. The three remote descendants of the 4th ancestor. 
13. A g : ob i 
14. n S Sieti is 


We have said nothing here about the widow, the daughter, 
D io nala and the daughter’s son. In joint undivided, 
widow, danghter, families, the right of inheritance does not accrue 
x and daughter’s son ? 
to them. It is only in divided families, where 
the deceased was separated from his co-heirs during his lifetime, 
and the property was not reunited, that the widow, in default 
of male issue, shares the estate in the first instance ; the daughter 
"inherits after her; and the daughter’s son next succeeds. By 
bi the doctrine of survivorship, to use the language of the Privy 
= Council, the widow, the daughter, and the daughter’s son are 
$ excluded from succession where the property is joint and un- 
A divided. We will revert to this doctrine of survivorship 
A AA nunciated by the Privy Council, after I have explained to you 
is sy e | principles regarding the general course of descent of 
Hss ; h 21 parai rate property. i i 
25 ie, ai of The following table of succession will make 
J Sgr raž clear our remarks on the different classes of\ 
TS ~y mee er heirs, and the Order of Succession which 


i obta ins among them: : 



















P i 
= ie 3 ka Wa , NG, KA 5 
y : H f N í 
fi 


In ‘the | case ‘of Bhyah Baim: Sian vs. Tia Ugur caja : 
T Siraan ie rule in the following words: “ Whena question rey ka 
» as reference is founded on superior efficacy of 
Fe baa ple must be applied to the solution of the 
or thes iderations, their Lordships are of opinion 
by a High Court is well founded, and 

| with costs. A md; katey wil pombly 7 
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The circles represent female heirs. The small circles (o) 
under each line represent the female ancestors ; the small circle 
under the first ascending line (4 0) represents the mother ; the 
small circle under the second ascending line represents the 
grandmother ; and so on to the sivth ascending line. The widow 
and the daughter are also represented by small circles. 

Tı tə Wg are the son, the grandson, and the great grandson 
ORA: B.O... 

Y» Yos Y3 are the son, the grandson, and the great grandson 
of x, in each line. 

s represents the daughter’s son. 

The dotted lines indicate a break in the continuity of 
succession. 

Here you will observe the widow inherits after c, the great 
grandson. The daughter receives the inheritance after the 
widow. The davghter’s son takes the heritage after his mother. 

The course of descent, then, among baha sapindas, with 















AREAN 


NI aaen Ist class (1). 
c—Great grandson. 
‘ Widow (0). ) i k 
= Danghter (0). lst class {I1). 


gn _ Daughter’s son, J 





er’s son. Ae class. 
grandson. 
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Great grandmother (Q). A) 

C—Great grandfather. | 

C—z2x, C’s son. +4th class. 

C— r, C’s grandson.’ | 

C—x, C’s great grandson.’ J) 

d—Great grandson’s son. 

e 3 FS grandson. 5th class. 
ap Py A great grandson. 

A—y, Father’s 4th descendant. 

A—y, = 5th 55 6th class, 

A—y, 6th 

B—y, Grandfather’s 4th descendant.’ 

B—y, ss 5th m 7th class. 

B—y, » 6th 73 

C—y, Great grandfather’s 4th descendant. 

C—y, 33 33 5th ki 8th class. I] 
C—y, 3 3 6th 3 i ei 
Fourth female paternal ancestor (Q). ) tae 4 cake 
D— Fourth male ,, F EY va om 
D— a, D’s son. 9th class. Wi ka. 
D—wx, D’s grandson. mat ia at. 
D—x, Ds great grandson. =) Epek 
Fifth female paternal ancester (0). ; ae Bead 
E—Fiith male ,, sa ae F 
P— a, Ws son. 10th class. ae 5 


P—a, Ws grandson. 
E—-»,, Ws great grandson.” 





ee 
Sixth Female paternal ancestor (0). 
R—Sixth male 335) is ce 

= F—zx, F’s son. — i $ rier 

= = F—vwx, F’s grandson. _ Seas 


F—2, F's great grandson. — ; 
| ene 
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E—y, Ws 4th descendant. ) 
E—y, Ws 5th a 13th class. 
By. E’s 6th i J 


F—~y, F’s 4th descendant. 

F—y, F’s 5th Sh l4th class 

F—y, F’s 6th =. | 

Then come in the Samanodakas as heirs. 

When the Samanodakas are thoroughly exhausted, the utmost 
limit of Gotraja relationship in the agnate line is reached, and the 
inheritance passes to a different line. 

Tan to ai divided The table of succession given above refers to 
may. a divided family. 

The text of Yajnavalkya, enumerating the heirs of a 
deceased proprietor, applies to the case of a person who, 
“being separated from his co-heirs, and not subsequently 
reunited with them, dies leaving no male issue ”. “For,” says 
the Mitakshara, “ partition had been premised, and reunion will 
be subsequently considered.” * 

_ The Viramitrodaya piso is of opinion that the text “ The 

wife, the daughters, etc.,” refers only to the estate of one who 

a was separated and not reunited. The conflicting texts of 

a Narada and the other ancient sages, with regard to the succes- 

sion of different kinsmen, can be simply reconciled on the 

; supposition that the text of Yajnavalkya refers only to the 

MA estate of one who was separated from his co-heirs, and was not 
$ aed reunited with him.” 

ae _ Asregards the female relations, their right to inherit has been 

Female heirs. warmly contested. The Mitakshara gives the 

he — e pak to the daughter, the widow, and to the mother, 

ndmother, and other erle ancestors.” pe The Kahang 


is ; 4 ee |) 54 4 N 
Mi a zh, 13 7 1.1 Jk, 873. An AA 4 gt 

g e3 ; r, 4 Ind. Jur., 393; S.C. I.L.R., 2 Mad, 208 

ba i EEA ares . 
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expressly mentions in Ch. II, v, 5,’ female ancestors up to the 


great grandmother and then by implication up to the 
seventh degree. The female ancestors, besides, come in as heirs 
under the term gotrajas as understood by Vijnanesyvara being 
of the same gotra by marriage and connected actually and not 
merely constructively, by blood. No mention is made of any 
other female as heir. 
Mitra Misra, the great expounder of the Mitakshara law, 
Mitra Misra on expressly says, that “the wife, the daughter, 
Oat ee and the like, being specifically mentioned as 
entitled to inherit, the Sruti text ‘ Therefore, females are feeble 
(nirindriya) and incompetent to inherit’ must be taken to apply 
not to them, but to women other than those specifically mention- 
ed”’.” The author of the Viramitrodaya emphatically lays it down 
that females as a class are incompetent to inherit; an exception, 
however, is to be made in the case of the daughter, the widow, 
the mother, and other female ancestors whose heritable right 
is expressly provided for by special texts. The text of Bau- 
dhayana— A woman is not entitled to inherit; for thus says the 
Veda, ‘Females and persons deficient in an organ of sense are 
deemed incompetent to inherit, ”— upon which the teachers of 
of the Bengal and Dravira Schools base their doctrine of the 
incapacity of females in general to inherit, is also quoted by the 
Viramitrodaya; and the author is of opinion that this text alone 
will justify us in excluding females, other than those specifically 
mentioned, from inheritance. Taking this text of Baudhayana, 
Mitra Misra says, with the Sruti text cited before, there cannot 
be the shadow of a doubt that females as a class are not Sees 
to succeed. 
“As to the explanation of the Wadia text,” he continues, | 
“ given by the venerable Vidyaranya to the effect that this text ` 


does not apply to inheritance at all, how is it De to ee x ; 


1 Colebrooke’s translation of the above verse in Mit, is 32 aba AS 
Singh vs. Laltu Singh, 42 I.A., 208 ; ail 20 OWN. 1G ee 
2 Viramitrodaya, ILU, KAG haos TRA Sah se AA aot a= EREE h < 


ag ay. TA ee dete 


b MW a ya WA - a < 

4 ws < ka ng visn 
+‘ ° ~ ar 4 A ba ta à s 
> ae as da’ i - ACATA Ra SE 
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it as a correct explanation, when it is in direct conflict with the 
statement of Baudhayana, vis., ‘women are not entitled to 
inherit’? Even granting that the word indriya in the Vedic 
text means, according to the context, soma-juice, still, inasmuch 
as there is no other Vedic text which would support the state- 
ment (of Baudhayana) that ‘women are incompetent to inherit’ ; 
and as it is utterly impossible that the authority of Smriti (Bau- 
dhayana) should not be supported by the express words of the 
Veda; and inasmuch as again it does not stand to reason that 
(Baudhayana) would have declared the incapacity of females to 
inherit as a positive fact (had there not been an express prohibi- 
tion in the Veda to that effect, our inference of the existence of 
such a prohibition in Sruti) is necessary and justifiable.” We 
have already pointed out how the Vedic text has been inter- 
preted in later times by different commentators and how it has 
given rise to the rule of general exclusion of women from 
inheritance, exception being made only in the case of those 
-Specially mentioned in the Smritis. ` 
"The next question is whether females are to be recognised 
as. heirs according to the Mitakshara within the meaning of the 
is Sees “term gotraja in the text of Yajnavalkya dealing with the order 
of succession. We have shown there are two different readings 
_ of the text, one with the term gotraja in the plural adopted by 
'Vijnanesvara and other jurists of the Mitakshara school and the 
ve other, in the singular; the word with the plural ending is 
ae grammatically susceptible of including females as well as males. 
ae therefore very important to consider if a anemiaa 









e ancestors as coming within the term gotraja in Yājna- 
kya’s text. Now, yotraja females may be divided into two 
F oe Me ae : (1) the daughters of the family, married 


i KE gk _ and unmarried ; At the widows of male gotraja _ 
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cc T 


he Mitakshara and its followers,” says the Bombay 
1. Daughters of Digest, “seem to interpret the term gotraja 
SOD Aes aay TT belonging to the family’. For we read— 
S ta BEER “The kinsmen sprung from the same family 
A orama tance ag the deceased (samanagotrajah sapindah), ; 
Mitakshara + namely, the grandfather and the rest, inherit 
the estate. . For the bhinna gotra sapindas are included by the 
term handhus.?* 
“The substitution of samana gotraja for gotraja, as well as 
Views of Westana the employment of bhinna gotra to designate 
Enies, the opposite of the term, both show that Vij- 
nanesvara took gotraja in the sense of ‘belonging to the same 
family’. If the term has this meaning, it would follow that no 
married daughters of ascendants, descendants, or collaterals can 
inherit under the text which prescribes the succession of the 
gotrajus. For the daughters, by their marriage, pass into 
another family, or, as the Hindu lawyers say in their expres- 
sive language, “are born again in the family of their husbands’. 
But it seems improbable that even unmarried daughters of 
gotraja sapindas can inherit under the text mentioned. For 
though they belong to their father’s gotra up tothe time of 
marriage, they must leave it, under the Hindu Law, before the on is 
age of puberty; and consequently, by their ane hey se 
estate of sapindas belonging to their father’s families, the a 
ee oij dog lar int Se ice meee the ie bh 







TO our “Ir e 


=f J: ig ae nters 





534 THE HINDU LAW OF INHERITANCE 


K Nilkantha, on the other hand, takes gotraja in the sense 
x of born in the family, and declares expressly 
Nilkantha and < ` ke : 53 
the Maharashtra that the sister inherits for this reason. 
School. z 3 5 : à 
“ Being begotten in her brothers family 
(gotra), she possesses the qualifications of a gotraja, The 
community of gotra (does) not indeed (exist in the case of 
a sister). But the quality of being a sagotra is not mentioned 
here as being a condition (of the right of) taking the wealth 
(as heritage).” 
The sister then is entitled to inherit in the Maharashtra 
art ia ] School as a gotrajā and Nilkantha places her 
Sister inthe |. a z 4 
Maharashtra School immediately after the grandmother. The 
—a gotraja. +: 
reasoning of Nilkantha would apply equally to 
all other females born in the family such as father’s sister and 
so on.” But the other daughters of male gotraja supindas do 
not find a place in the line of heirs as gotrajas. 
Balam Bhatta, as you know, expressly admits the heritable 
: : right of daughter, daughter’s daughter, sister, 
Balam Bhatta’s brother’s -d hter d si 2 
exception in favour Drother’s daughter, and sister’s daughter. He 
an admits these not as gotrajds, but as included in 
ett sts the terms ‘daughter’s son °, ‘ brother °, and “his 
ie her) son’; for, says he, the male gender everywhere includes 
the female ber dete It would thus seem that he intended that 
the daughters of all male sapindas should be recognised as heirs. 
Balam Bhatta is an eminent scholiast of the Mitakshara, and 
one his opinions are certainly entitled to respect. But you must 
have seen that, with regard to the heritable right of women, his 
q octrines have not been generally accepted by the other teachers 
ie Penake, School. It is enough, say the followers of the 
ara, , that you admit the heritable right of the daughter, 
WV , and “thes gene ancestors. ‘Those who would 
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include sisters in the term brothers are,” as Kamalakara quaintly 
remarks, “totally ignorant of the laws and customs of the 
Hindu nation.”” Hindu instincts are against admitting females 
as heirs—“ they are feeble and incompetent to inherit”. Family 
property should be preserved in the family, and should on no 
account pass into other families. The case of daughters is ex- 
ceptional. Natural affection in that case has overridden the 
cold caleulations of reason. Balam Bhatta was a great advocate 
of female rights, and naturally so. Tradition says, that Balam’s 
gloss was the work of a female hand. Balam would have belied 
her nature if she had excluded the softer sex from inheritance. 
Her doctrines, however, when she expatiates on female rights 
and female liberty, only move a passing smile. According to 
Balam Bhatta the word ‘brethren’ in Mitakshara, Ch. II, sec. 
IV, para 1, includes brothers and sisters and the Madras High 
Court justly observes that if that were so “they would have an 
equal interest in an ancestral property which they have never 
been held to have,” “that such a position is against the common 
understanding of the people” and “ that there is no instance on 
record of any such claim having been put forward, though the 
occasion for it must be of every day occurence ”?.? It is further 
pointed out by Chandavarkar, J., in a Bombay case” that the 
interpretation of Balam Bhatta of the word ‘brethren’ in the 
above passage in the Mitakshara would result in an order of 
succession wholly different from and inconsistent with that 
given by Vijnaneswara and that Vijnaneswara nowhere meant 
brothers to include sisters. The interpretation, therefore, al- 
though accepted by the Supreme Court of Bombay in the case of 
Vinayak vs. Lakshmibai, in 1 B. H. C. R., 117,and by the Judicial 
Committee in 9 M.I.A., 516, and by Westropp, C. J., in the case of 
Adhikari vs. Sitabai, 3 Bom., 353, cannot be regarded as correct. 


* Kamalakara’s Vivada Tandava, MS., page 118. See also J.C. Ghosh’s Hindu Laws; 
Vol. II, p. 1149. 


£ Kutti vs. Radha Krishna, 8 M. H. C. R., 88. $ EA 
3 Bhagwan vs. Warubai, 32 Bom., 300; see also Hai val Vander, 38 Bom , 438 
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Nanda Pandita would also admit sister’s and brother’s 
oe EN daughters aes heirs. He is evidently not for 
exceptions in favour: recognising the daughters of all male sapindas 
of daughter of the e : : 
father and other as heirs; but he says: “The daughters of the 
ancestors. y : A 
father and other ancestors must be admitted, 
like the daughters of the man himself, and for the same reason.” 
Nanda Pandita’s opinions have shared the fate of those of Balam 
Bhatta. 
According to the doctrines of the Benares School, therefore, 
the married and unmarried daughters of 
Females born in . 4 à 
es family! Benares gotraja sapindas are not gotrajas for purposes 
chool. : k . a 
of inheritance whatever may be the views of 
Nilkantha. Unlike the Madras and the Bombay School, they 
are altogether excluded from inheritance by the Benares School 
on the ground that they are not expressly mentioned as heirs. 
The Benares School does not consider if they can come in as 
= bandhus. Im the case of Jagat Narain vs. Sheo Das, the ques- 
tion was whether sister was at all in the line of heirs and a Full 


x aa Si the Allahabad High Court held that according to the 








ik Bs “female a only those aia are specified by name as heirs 
= can inherit according to the Mitakshara law. So also the grand- 
i ughter * has been held to be no heir, the Allahabad High 
wrt reiterating the proposition that under the Hindu law of 
nme School, females not ae aed named in the Mitak- 
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of the Bengal and Madras Schools” the Privy Council observes," 
“Women are held to be incompetent to inherit unless named 
and specified as heirs by special texts.” | The doctrine, however, 
is relaxed to a certain extent in the Madras Presidency. Here, 
certain females are recognised as heirs though not specially 
mentioned in the texts nor expressly mentioned in the Mitak- 
shara, viz., those who can come in as bandhus within the mean- 
ing of the term as used in the text of Yajnavalkya (II, 135). 
They are sister, father’s sister,’ son’s daughter,” brother’s 
daughter,’ sister’s daughter,” daughter’s daughter,’ and so on. 
All females who “can be brought within the class of bhinna 

Can inherit only 90tv@ sapindas are allowed to inherit as 
aa hom ahug bandhus”’*. These females not being gotrajas 
can come in only if they can establish their title as bandius. — 
No doubt the Mitakshara does not expressly mention any 
female bandhu, but says the Madras High Court, the list of 
bandhus given in the Mitakshara is only illustrative and there 
is nothing in the term sapinda to exclude a female and so there 
is no reason why females who can satisfy the conditions of a 
bhinna gotra sapinda or bandhw should not be recognised as 
heirs under the category of bandhus in the text of Yājnavalkya < 
according to the Mitakshara. The doctrine that any Sraa aa 
relative whether coming, or not, within the category of g ot 
or bandhus would still be entitled to inherit, ab any rat 
the estate can“ Fl ata tes the aa ajaa He dom n 
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erroneous in later decisions* of the Calcutta and Madras High 
Courts, the error arising from a wrong translation by Mr. 
Colebrooke of the text of Apastamba quoted in Mit., II, vii, 
1, the term bandhu being translated as ‘ relation’ and the term 
sapinda as ‘kinsmen and kindred °. 

The rule of exclusion of women from inheritance is not 


a rule of mere partial exclusion in favour of 
Rule of exclusion 
of women is a rule 


NI aga Na a exclusion. “The rule of exclusion of females 


male gotrajas and bandhus but one of total 


that is laid down in the texts of the Sruti and 
of Baudhayana and is affirmed by Mitra Misra is a total exclu- 
sion from inheritance and is not a mere postponement of their 
claims in favour of male heirs. Therefore it follows that a 
female, if she is not allowed to inherit under any special text of 
the smritis or cannot establish her claim to be included either 
as a gotraja orasa bandhu for purposes of inheritance within 
the text of Yajnavalkya, would be totally excluded ; and, altbough 
she may be a relative connected by blood or by marriage, the 
estate would escheat to the Crown instead of devolving on her. 


23 9% 


In a recent case? in the Madras High Court, the question was 
whether stepmother was at all in the line of heirs and it was 
‘held that she, not being regarded as a gotraju for purposes 
of inheritance in the Madras Presidency‘, nor being a bandhu, 
nor being included as an heir to the stepson under any special 

text, would -not inherit at all and the estate would escheat to 
Crown. The same view was taken in Jogdamba’s case’ by the 
















‘are female 






EM “who are those females. The same rules which 
KANG E horse SN 


ka Bad) 


wa = ` d —— 


a ew Pi Y= Sy et 

“on MBA ML Taa te 2 

ee are ae 
Lf EOR mi 


i> f / bå at a 
i" wy f Ro, re: ae 
a EERO NE a 

A 4 a 5 AB TIH vP | = pm 








ORDER OF SUCCESSION UNDER THE MITAKSHARA LAW 539 


should apply also in the case of females. There is no 
‘reason why the conditions of mutuality and so on should 
not apply in the case of female bandhus as well. We will discuss 
these conditions in detail when dealing with the succession of 
male bandhus. 
In the Bombay Presidency the doctrine of general exclusion 
ar hen ee of women from inheritance is not followed. 
The influence of Nilkantha, one of the greatest 
champions of the rights of females has contributed, amongst 
other things, in giving the sister a privileged position. The 
status of the sister in the Bombay Presidency is peculiar. 
Sistorinthe Bom. Nilkantha, distinguishing gotiaja from sagotra, 
pay Aras tan has declared the sister to be a gotraja and has 
placed her on the authority of Manu IX, 187, immediately after 
the grandmother.’ But it is not only in the Mayukha districts 
but in the rest of the Bombay Presidency governed by the 
Mitakshara, sister is classed as a gotraja coming in immediately 
after the grandmother. ‘Succession of the sister in the 
Bombay Presidency,” says Sir M. Westropp, “does not rest 
solely upon either the Mitakshara or the Mayukha but is built 
upon both taken conjointly.”” In a recent case, their |.ordships 
observe: “ After all, the sister has been recognised as an heir 
under the Mitakshara even though not recognised by Vijnanes- 
wara mainly because Nilkantha has expressly assigned her a high 


place in the list of heirs.” * 


Chandavarkara, J., attempts to show that it is possible to 
regard sister or half-sister as a gotraja for purposes of inheri- 
tance under the Mitakshara independently of the Mayukha.® . 
But the true explanation as regards the status of the sister in 


1 Lullubhoy vs. Cassibai, 7 I.A., 212 (231). 

= Vya. Mayu., IV, viii, 19. 

2 Kessarbai vs. Valab,'4 Bom., 188. 

i Hari us. Vasudev, 38 Bom., 435. 

5 Bhagwan vs. Warubai, 32 Bom., 300. + $ k : | aon aa 
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the Bomay Presidency seems to lie in usage; Jenkins, C.J., 
rightly observes in this connection, that “ the struggle has been 
to reconcile usage with the Sanskrit commentaries ”.’ 

It should be particularly remembered, however, that the 

Other females Status accorded to the sister and halfsister 15 
born in the family. not allowed to other females born in the family, 
such as father’s sister, son’s daughter, ete. According to the 
reasoning of Nilkantha, all such females, no doubt, would come 
within the cate%ory of gotrajas but as a matter of fact, even in 
the districts governed by the Mayukha, they are not classed 
amongst gotrajas but are postponed to the most distant male 
gotraja.” Jenkins, C. J., observes, “ it is unnecessary to consider 
whether under the Mitakshara as interpreted in Bombay she 
(father’s sister) is to be regarded asa gotraja or as a bhinna- 
gotra sapinda”’.* 

The learned Chief Justice would leave the question open as 
to whether females born in the family are gotrajas or bandlus 
according to the Mitakshara as interpreted in the Bombay 
_ Presidency. (We have seen that gotrajas according to the 
| Mitakshara can refer only to those who belong to the family 
“an ganok therefore include females who may pass out of the 
fami marriage. This is also the view of West and Bühler. 
=e | The distinction of Nilkantha between gotraja and sagotra how- 
a ver ically correct, would militate against Vijnanes- 
£ ras idea of gotraja for purposes of inheritance. Therefore, 
mi nee La, eset entitled to inherit in the Bombay 
y. can Ki aed ojl “as Bandhus as in the Madras 
the same rules in the absence of usage to the 
aine > who should be regarded as heritable 

d be their position in e order 
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Next, let us consider the case of widows of collaterals and 
Wives and widows lineal descendants. Are they entitled to succeed 
of gotrajasapindas. 4; heirs under the Mitakshara ? We have seen 
Vijnanesvara mentions only the female ancestors up to the 
seventh degree in ascent but not the wives or widows of 
collaterals or lineal descendants. [s this omission accidental or 
intentional? West and Bühler in the introduction’ to their 
valuable Digest hold that when Vijnanesvara expressly 
mentions the great grandmother and also, by implication, the 
other female ancestors up to the seventh degree as gotrajas for 
purposes of inheritance and therefore heirs, although they are 
nowhere mentioned in the Smritis as such, it stands to reason 
that the wives and widows of other agnates, of collaterals, etc., 
who become gotrajas through their husbands by marriage should 
also be regarded as heirs under the Mitakshara. The views of the 
learned authors of the Digest were accepted by Melvill, J., who 
held that “by a logical interpretation of the Mitakshara, the 
wives of all sapindas and samanodakas must be held to have 
rights of inheritance co-extensive with those of their husbands.” * 
With all deference to the authorities mentioned above, we 
cannot accede to the proposition. Vijnmanesvara’s view of 
gotraja for purposes of inheritance as we have pointed out more 
than once, connotes the idea not only of sameness of family but 
also of connection by blood. He evidently did not intend to 
include those who came to be of the family constructively, i.e., 
by marriage without actual blood connection, else he would 
certainly have mentioned some at least by way of illustration. 
Therefore -the wives and widows of collaterals and. lineal 
descendants cannot strictly come within the definition of gotraja 
(for purposes of inheritance) in the Mitakshara. As pointed out 
by their Lordships in a Calcutta case that “though the paternal 
great grandmother may not be named in any text, yet her 


i Intro., pp lii, liii and Ch. H, sec. ofthe Digest. = =. Wk gka 
aan iba UN. Tara NA GN 
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ease and that of other lineal female ancestors closely follow 
that of the grandmother and are upon reason and common 
sense very different from that of the widows of collateral 
agnates”. The Judicial Committee also observe “the step 
from the wives of the paternal ancestors to the wives of the 
collaterals is a long one 
their Lordships that “ perhaps the most that can be said is that 
the text of the Mitakshara is not inconsistent with the claim of. 


293 1 


The half hearted observation of 


the widow (of a collateral) and allows of an interpretation 
favourable to her right to inherit’ is hardly IA in the 
light of what we have shown to be Vijnanesvara's idea of a 
gotraja for purposes of inheritance. Their Lordships however 
arrive at the right conclusion when they say that “it is 
= obvious that the right of the widow (of a collateral to inherit in 
os 3 the Bombay Presidency) must be mainly rested ow the ground 
us positive acceptance and usage”. 
S now to cases decided in the several Provinces, 
we find the Sadar Court of the North Western 
Provinces holding that the brother’s widow * 
> a ae son’s widow? are no heirs under the Mitakshara. 
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A \llahabad High Court in rejecting the claim of the 
ral hange; s widow’ have laid down the proposition 


SE SA horitas Their b nan SEN we slike find that the 
: dis lisputed interpretation | ‘of the Vedic text has received the 
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believe there can be no doubt that the customary law of this 
part of India excludes females not expressly named as heirs 
from inheritance, and the course of decisions of our Courts has 
been generally in accordance with that rule.” This view has 
been affirmed by a Full Bench of the Allahabad High Court in 
Jagat Navain’s case’ and has been consistently followed in re- 
jecting the claims not only of the widows of gotrajas but also 
of females born in the family whose claims, as we have already 
seen, are recognised as ġandhus in the Madras and Bombay 

Presidencies. The Calcutta High Court has 
pate taken the same view; as in the case of females 
born in the family, the widows of gotraja sapindas other than 
the direct female ancestors are excluded as not being expressly 
mentioned and therefore coming within the rule of general 
exclusion of women from inheritance.) The stepmother,’ the 
step grandmother’, daughter-in-law,’ brother’s widow” have all 
been held to be not in the line of heirs at all. In the last case 
the contention on behalf of the brother’s widow that she may 
come in at any rate after the male yotvajas and bandhus was 
negatived by Chief Justice Petheram and Banerjee, J., on the 
ground that the rule of exclusion was one of total exclusion and 
not a mere postponement in favour of the male heirs, their 
Lordships observing that *“ if she can come in at all as an heir 
under the Mitakshara it must be as a gotraja sapinda; and if 
therefore her claim has to be postponed in favour of a bandhu, 
it must, so far as the Mitakshara is concerned, be postponed for 
ever. For it is only upon failure of gutrajas that éandhus 
inherit (Mit., II, vi, 1)”. 


15 All., 311. 
2 Lalla Jotee Lale vs. 


Part I, p. 67. 
3 Mt. Lal Koer vs. Baboo Jaikaran, Ibid. 


i Ananda vs. Nownit, 9 Cal., 315. 
5 Jogdamba vs. Secy. of State, 16 Cal., 867. ae 


ú Ibid., at p. 374. ; $ Es tee 
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In the Madras Presidency certain females born in the 
k family are recognised as heirs, under the head- 
at ing of bandhus. The widows of gotraja sapindas 
however are altogether excluded as in the Benares and Bengal 
Schools. In the case of Mari vs. Chinnammal,' Turner, C.J., in 
delivering the judgment of the majority of the Court observes: 
“No decision of the Sadar Adalat, the Supreme Court or this 
Court has been cited, nor has any usage been proved by which 
a right of succession has been recognised as appertaining to a 
stepmother or to any of the females who by marriage have 
entered the gotra and acquired sapindaship solely through their 
husband; for these reasons the claim of the stepmother as a 
gotraja sapinda has not in my judgment, been established, 
and the claim of the paternal uncle must be allowed.” Ina 
recent Madras case” Miller and Rahim, JJ., have expressly 
held that the stepmother (any widow of a gotraja sapinda, other 
«then of course the female paternal ancestors) is no heir at all 
cannot oe as a mere relation before the estate escheats 
=i = 
n the Bombay Presidency the Vedic doctrine of general 
wis ay = exclusion of women from inheritance is not 
ya “followed. “Since the decision of Melvill, J., in 
sakshmibai vs. Jayram widows of gotraja sapindas 
be are recognised as heirs in the Bombay 
ac im an ae ase; their Lordships Sir M. Westropp 
rgent laid dow sia dei stepmother 
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succession to a step son”. By marriage she no doubt, 
becomes a gotraja sapinda but as we have seen already not a 
gotraja sapinda for purposes of inheritance according to the 
Mitakshara. The Privy Council* have held that in the Bombay 
Presidency the right of the widow of a gotraja sapinda to in- 
herit rests more upon usage and acceptance than upon a strict 
interpretation of the Mitakshara. ‘Their Lordships seem also 
to endorse the observation of Justice West that “if the founda- 
tion of the rights of widows of yotrajas under the Mitakshara 
is slender, under the Mayukha it may be called almost 
shadowy”... Whatever may be the basis of such right it is now 
settled that the widows of yotrvaja sapindas inherit in the 
Bombay Presidency. Telang, J., observes “the decision in 
Lallubhai vs. Mankuvarbai, 2 Bom., 388, having been affirmed 

by the Privy Council, the eligibility for inheritance of female _ 


gotraja sapindas, who have become such by marriage is no — a 
longer open to dispute *”’. eet ae 
We have thus seen who are the female heirs under the 

Mitakshara in the different Provinces. woe Kg 
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session: Femal y 
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implication in the Mitakshara or unless the observance of the 

rule leads to anomalous results. As regards females who are 
BandhisinMadras recognised as heirs under the category of 

snd Bombay: Bandhus in the Madras Presidency, the rule is 

that female bandhus though nearer in degree are postponed 

by reason of their sex to male bandhus. /In the case of Lakshma- 
nammal vs. Tiruvengada where the question was as between sister 

and sister’s son who was the preferential heir, Chief Justice Sir 
Charles Turner says: “We have stated our opinion that Vij- 
nanesvara recognises the existence of the rule excluding the 
females in favour of preferential male heirs. This we think is 

the reasonable explanation of the sole mention by him of male 
heirs except in certain excepted cases. This rule sanctioning 

the preference of the male heirs has the support of subsequent 
commentators accepted as of authority in this Presidency. It 

has also the support of long recognised usage. In virtue of it 

we must hold the claim of the sister’s son superior as a bandhu 

to that of the sister assuming she is entitled to claim in that 
character ™.* In another case? where the competition was between 
father’s sister and mother’s brother and where it was contended 

on behalf of the former that being a paternal kindred she should 

be preferred to the latter who was a maternal kindred, their 
Lordships negatived the contention and following Chief Justice 
= Turner’s judgment, laid down that except where females are 
_ specially mentioned, the rule is that priority is given to male 
si | heirs. In a still later case? it is laid down that it is Settled 
IM pe the Midnan ane that a male Bandhu is entitled to 
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not as bandhus but às gotrajas; but as regards females who can 
come in only as bandhus such as father’s sister, son’s daughter, 
etc., their order is determined in spite of their sex on the general 
principles of propinquity and are not postponed as in the 
Madras Presidency to all the male bandhus. Thus in a case’ 
where the competition was between father’s half sister and 
mother’s brother, unlike the Madras High Court, the Bombay 
High Court preferred the former, Jenkins, C.J., holding that as 
between deceased’s own bandhus, those connected through the 
father are to be preferred to those connected through the 
mother. 
The position of sister and half sister in the order of succes- 
Sister inthe Bom. SION as it prevails in the Bombay Presidency is 
bayak residency: somewhat peculiar. We have already seen 
they are classed as gotraja sapindas and not as bandhus. 
Nilkantha places the sister immediately after the grandmother. 
Mitakshara is silent, and although Balam Bhatta’s interpreta- 
tion of the Mitakshara, Ch. II, iv, 1, that brothers include 
sisters was accepted at one time, and has now been rejected as 
erroneous, yet, sister is allowed to come in immediately after 
the grandmother not only in the Mayukha districts but also in 
other parts of the Bombay Presidency governed by the Mitak- 
shara. This, says the Bombay High Court? is “ mainly because 
Nilkantha has expressly assigned her a high place in the list of 
heirs”. There is however this difference between places governed 
solely by the Mayukha and those governed by the Mitakshara, 
that in the former she would come even before half brother and 
half brother’s son by reason of the low position Nilkantha 
assigns to the half brother. Their Lordships, in the case cited 
above, observe ‘‘ Vijnanesvara, however, gives a much higher 
place to the half brother in the order of succession, and in 


several respects his order of succession is different from that — 


1 Saguna vs. Sadasiva, 26 Bom., 710. 


2 Bhagwan vs. Warubi, 32 Bom., 300; Hari vs. Vasudev, 38 Bom., 438 (440). E ¥ bare. 
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adopted by Nilkantha. It is clear that the sister cannot be 
placed after the grandmother and before the half brother. or 
half-brother’s son at the same time under the Mitakshara ”. 
Mookerjee, J., also observes ina Calcutta case as follows : 
«The Mayukha introduces a variation upon the Mitakshara so 
far as the position of the half brother in the list of heirs 

is concerned ; he places the half brothet and the grandfather 
together, in the order of succession, after the grandmother 
and the sister, and the half brother’s son comes after some 
other relations. This view is not consistent with the Mitak- 
shara and is really open to criticism, inasmuch as it gives 
undue preference to the whole blood by lowering the position 

of the half brother and bis son in the order of succession, con- 
trary to what appears to have been the intention of Vijnanes- 
vara as expounded in the Mitakshara.” In the Bombay 
Presidency therefore, under the Mitakshara the sister would 
come “next after the grandmother and à fortiori after the 

a half brother’s son ”.* Both under the Mayukha and the Mitak- 
Y 3 _ shara, she would of course come after the full brother’s son and 
See ndan. In Laksmi vs. Dada, the Bombay High Court 
ETE earlier cases,” held that under the Hindu Law as 
iling in the Bombay Presidency a full sister is preferred 
Fi stepmother and the paternal first cousin. In Kessarbai vs. 
Bes | Yalab? Sir M. Westropp and Sir C. Sargent held that in the 
Presi dency of Bombay the sister and the half sister inherit in 


rior ty to the stepmother and the paternal uncle’s widow. 
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succession is from the Mayukha and Mitakshara as construed 
here by Balam Bhatta and Nanda Pandita—the latter of whom 
specially designates ‘the daughter of the father’ as an heir, as 
does the Nirnaya Sindhu, (which has also been called in aid,) 
the ‘halt sister’—we think that the sister and the half sister 
have precedence over the stepmother as well as over the 
brother’s wife and the paternal uncle’s widow on this side of 
India. There was not any indication on the part of the Court 
which decided Lallubhai vs. Mankuberbai to displace a person 
so specially mtroduced as the sister (including in that term the 
half sister) from her position in the roll of heirs. The rule 
laid down in that case (that the widows of gotraja sapindas 
stand in the same places as their husbands, if living, would 
respectively have occupied) was intended to be subject to the 
right of any person whose place is so specially fixed on that 
roll, as (amongst others) that of the sisters. If this were not iets 
so, the widow of a deceased Hindu would rank before his son, — 4 
inasmuch as the father is nearer to himself than the son is to 
him.” Although the dictum that brothers include sisters and: iS y 
half brothers include half sisters based on Balam Bhatta’ sinter- 
pretation has now been rejected, the position assigned 
to the sister and half sister in the list of hela in 
the cases cited above has been the law in the B Bomi y 
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This however is no longer good law. In the case of 
Lulltoob hoy vs. Lulloobhoy vs. Cassibai* the Judicial Committee 
eee have held that the widow of the paternal first 
cousin is entitled to preference over the seventh lineal descend- 
ant of the sixth ancestor of the deceased. The judgment is 
“very important and we quote it below in evtenso. 
17 I. A., 212; 5 Bom., 110. 








The question ah arises in this anneal colita to the succession 

to the estate of Mouljee Nundlall, a Hindu inhabitant 

of Bombay, which opened on the death of his widow 

Surusvuthebai. Mouljee died in 1840, leaving as his 
only child a daughter, who died childless in the lifetime of his widow. 
The widow died in 1862. 

At the time of Mouljee’s death, his paternal first cousin, 
Gungadass Vizbhukundass, was his nearest male relative. He died in 
the lifetime of Monuljee’s widow, leaving no son, but leaving a widow, 
Mancooverbai, the original defendant in this suit, and two daughters, 
who al! survived Mouljee’s widow. Mancooverbai died during the 
progress of the suit, and the respondent Cassibai is her executrix. 

The first and second plaintiffs in the suit claim to be entitled to 
the estate of Mouljee, as being his nearest male heirs when the succession 

opened on the death of his widow. 

= Their relationship is clearly stated in the following passage of 
~ the judgment of Chief Justice Westropp : 


Lulloobhoy vs 
Cassibai. 


© e 
Tt has, not been denied that, according to the law which, under 


A “an AN Pa kahare. and Mayukha, prevails in this Presidency, Lallubhai 
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KA s gpd Malchand (the father of Cassidas, the second plaintiff) were gotraja- 
oh ga upindas of Mouljee; the common ancestor of them and of Mouljee was 
eee a Moti peel: maa counting inclusively, was sixth in ascent from Mouljee, 

the b s Lallubhai and Mulchand were seventh in descent from 
Phey oat 38 on the extreme verge of sapinda-rela- 
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The result of the decision, therefore, is that when a 
contest lies between a romple gotraja representing a nearer 





to his estate in preferance to the first and Secand plaintiffs, who were 
related to him only in the remote degree above indicated. 

Mr. Justice Bayley, sitting as a Judge, exercising the original 
jurisdiction of the High Court, on his first hearing of the cause, decided 
in favour of the right of the widow, following the decision of a Division 
Bench in the case of Lakshmibai vs. Jayram Hari (6 Bombay High Court 
Reports, 152). Upon a remand of the case on other pomts, Mr. Justice 
Bayley, acting on his own opinion, came to an opposite conclusion upon 
the question of the widow’s right from that arrived at in the decision 
he had before followed, and gave a decree in favour of the plaintiffs. On 
appeal, this last decree “was reversed by the unanimous judgment of a 
Full Bench of the Bombay High Court, and Mr. Justice Bayley’s 
original judgment was restored, 

It is fully acknowledged by the learned Judges of the High 
Court that the law prevailing in Bengal and Southern India is opposed 
to the right claimed by the widow, but they arrived at the conclusion 
that a different interpretation of the law has been accepted in Western 
India, and the elaborate judgments of the Chief Justice (in which 
Mr. Justice Sargent concurred) and of Mr. Justice West are directed 
to elucidate the grounds on which the distinction rests. 

The books whose authority is principally followed in Western 
India are Manu, the Mitakshara, and the Mayukha. These are stated 
by the Chief Justice, and, no doubt, correctly, to be “the reigning | 
authorities” in the Presidency of Bombay. The learned Tudges have g 
sought to support their decision in favour of the widow from passages ii 
found in these works. It is acknowledged that the rile lanan Tya Ni 
which they have given effect, is but dimly enunciated in these pas RRS ki 
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but the J udges have considered that the interpretation which h 
given to them in Western India, evidenced by decisions and th 
of Shastris, has fixed and determined the law for that part o SI 

A text of Manu was cited, which is supposed - 
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line and a male gotraja representing a remoter line of 
gotraja sapindas, the former inherits in preference to 


sanctions the principle that women may inherit as sapindas, and so is 
consistent with the right of the widow to inherit as a sapinda of her 
husband’s family, does not affirm that right. 

According to the received doctrine of the Bengal and Madras 
Schools, women are held to be incompetent to inherit, unless named and 
specified as heirs by special texts. ‘This exclusion seems to be founded 
on a short text of Baudhayana, which declares that “ women are devoid 
of the senses, and incompetent to inherit ”. The same doctrine prevails 
in Benares; the author of the Viramitrodaya yields, though apparently 
with reluctance, to this text (Chapter III, Part 7). 

The principle of the general incapacity of women for inheritance, 
founded on the text just referred to, has not been adopted in Western 
India, where, for example, sisters are competent to inherit. That prin- 
ciple, therefore, does not stand in the way of the widow’s claim in the 
present case. She still, however, has to establish that she is a gotraja- 
sapinda of her husband’s family, and as such, entitled by the law pre- 
vailing in Bombay to inherit the estate of one of its members. It is not 
disputed that on her marriage the wife enters the wotra of her husband, 
and it can scarcely be doubted that in some sense she becomes a sapinda 
of his family. It is not necessary tocite authorities on this point. But 
a statement of the doctrine in a note by Mr. Borradaile to his reports 
may be referred to. He says: “ Because a woman on her marriage 
| enters the gotra of her husband, so respondents, being sagotras of 
= Pitambur, are sagotras of his wife also” (I Borradaile, 70, Note 2). 
Whether the right to inherit follows as a consequence of this sapinda- 
ee A relationship, is the question to be considered. 

Hei = The following passage from the Achara Kanda of the Mitakshara 

i Pi 3 was cited to show that sapinda-relationship depends on having the parti- 
Wan of the. body of some ancestor in common, and not on the connection 
| from the capacity of making funeral offerings. . It was also 
vn the declaration that bysbant and wife and brothers’ wives are 


she ees ite, aden 
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the latter. The question of preference has, no doubt, to be 
determined under the Mitakshara on principles of propinquity 








of particles of his father’s body having entered (his). In like (manner 
stands the grandson in sapinda-relationship) to his paternal grandfather 
and the rest, because, through his father, particles of his (grandfather’s) 
body have entered into (his own). Just so is (the son a sapinda-relation) 
of his mother, becanse particles of his mother’s body have entered (into 
his). Likewise (the grandson stands in sapinda-relationship) to his 
maternal grandfather, and the rest through his mother; so also (is the 
nephew) a sapinda-relation of his maternal aunts and uncles and the 
rest, because particles of the same body (the maternal grandfather) have 
entered into (his and theirs) ; likewise (does he stand in sapinda-rela- 
tionship) with paternal uncles ond aunts and the rest; so also the wife 
and the husband are sapinda-relations to each other, because they 
together beget one body (the son). Inm like manner brothers’ wives also 
are EEE -relations to each other), because they produce one body (the 

son), with those (severally) who have sprung from one body (t.e., because 
they bring forth sons by their union with the offspring of one person, 
and thus their husband’s father is the common bond which connects 
them). Therefore, one ought to know that wherever the word sapinda 
is used, there exists (between the persons to whom it is applied) a con- 
nection with one body, either immediately or by descent.” 

A translation of some passages in the Sanskara Mayukha to the 
same effect will be found in the judgment of Chief Justice aoa 
of which the following is an extract : aR 

“Therefore (to explain the different parts in the ora tion i: 
of the word ‘a-sapinda’ by dissolving the compound ‘ a-sa nda E nas 
she is sapinda who has one and the same pinda (body), (i CE a 
yava (constituent atoms): na (mot) sapinda is a-sap idee 
therefore, the father’ s constituent atoms, viz, bleed a fat l 
enter into the body « oË the son, and (the are 

E 
paternal grandfather (enter the son’s body) t roug 
ER In the teak vith reference to ( 
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but it is not always easy to apply those principles to 
concrete cases. In the case of Rachava vs. Kalingapa’ the 


116 Bom., 716. 


—— ee = — > 


same father-in-law through the media of their husbands. In this way 
somehow the sapindya in other cases also should be inferred.” 

Vijnanesvara and Nilakantha were, no doubt, treating in these 
passages of sapinda-relationship in connection with marriage ; but no 
further definition of sapindas is given in those parts of their respective 
books which treat of inheritance. The learned Judges below have in- 
ferred, in the absence of any indication to the contrary, that the above- 
mentioned definitions were intended by the authors of the Mitakshara 
and the Mayukha to apply wherever in those books sapindaship was 
treated of, and, consequently, where it was treated of in relation to the 
right to inherit. In addition to the abovementioned authorities, the 
Chief Justice refers to the Dattaka Mimansa as strongly maintaining the 
doctrine that sapindaship depends upon community of corporal particles, 
and not upon the presentation of funeral offerings to the pitris. 

It was contended by the learned Counsel for the respondents that, 
even if sapindaship, for the purpose of inheritance, had to be determined 
wW _ by the efficacy of funeral oblations, the widow would be entitled as a 
 gotraja to succeed, because her offerings would benefit the manes of her 
ee _ husband’s grandfather Kissoredass, the common ancestor (in the third 
Sette degree) of her husband and Mouljee. Their Lordships do not think it 
Meee N ; necessary to consider the authorities on which this contention was sup- 
3 ported, though they may observe that a judgment of Mr. Justice Mitter 
affirming: that a sister’s son is, under the Mitakshara, as interpreted in 
Benares, entitled to succeed, throws great light on the subject (2 
Bengal Law Rep., Full Bench Rul., 82), since they are prepared to assent 
epee ‘the conclusion to which the Judges of the High Court, upon con- 
gik deration of the authorities, arrived, that by the law of the Mitakshara 

as in nterpreted | and accepted in Western India, the preferential right 
nherit in the classes of sapindas is to be determined by family 
nship or the community of corporal particles, aud not alone by 
g ity of performing funeral rites. lt may happen, that, in 
ces, Bele Dae would be the preferential heir, , which- 
fos a 
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competition was between male and female 


R ad } “ava Vs, 


"alingan kodi : . . ` 
KA OIGE gotrajas of the same line—between sons of & 


there would appear to be nothing incongruous in her being allowed to 
inherit as a member of that family under a scheme of inheritance, 
which did not adopt the principle of the general incapacity of women 
to inherit. But though it may be consistent with this theory of sapiuda- 
relationship to admit the widow so to inherit, the existence of the right 
has still to be established. It is acknowledged that the widow of a 
collateral relative is nowhere specified and named as heir to members 
of her husband’s family; she must, therefore, come into the succession, 
at all, as one of the class of gotraja-sapindas ; and it is in this way 
that her claim has been put forward at the bar. ‘he author of the 
Mitakshara, after discussing in detail the series of heirs first entitled to 
inherit down to brothers’ sons, proceeds in Chapter II, see. 5, to treat of 
the succession of gentiles. Wxtracts trom this section are given in the 
judgment of the Chief Justice, the translation of Mr. Colebrooke being 
amended by substituting for the English rendering of the names of the 
various classes of kindred, the Sanskrit names given in the original. 

The first six slokas are thus rendered : 

1. “If there be not brothers’ sons, gotrajas share the estate. 
Gotrajas are the paternal grandmother and sapindas and samanodakas. 

2. “In the first place, the paternal grandmother takes the 
inheritance. The paternal grandmother’s succession immediately after 
the mother was seemingly suggested by the text before cited. ‘And 
the mother also being dead, the tather’s mother shall take the heritage.’ 
No place, however, is found for her in the compact series of heirs from 
the father to the nephew, and that text (‘the father’s mother shall take 
the heritage’) is intended only to indicate her general competency for 
inheritance ; she must, therefore, of course succeed immediately after 
the nephew ; and thus there is no contradiction. 

3. “On failure of the paternal grandmother, gotraja-sapindas, 
namely, the paternal grandfather and the rest, inherit the estate. 

For bhinna-gotra-sapindas are indicated by the term bandhu. 

4. “Here on failure of the father’s descendants, the heirs are 
successively the paternal grandmother, the paternal grandfather, thy 
uncles and their sons. 

5. “On failure of the paternal grandfather’s line, the patendi 


great grandmother, the great grandfather, his sons and their issue 


inherit. In this manner must be Ad bang thew succession of samana- 


gotra sapindas. BAS {ita eae 
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paternal uncle and the widow of another paternal uncle. One 
would think that according to the rule of propinquity, the sons 





— m 


6. “If there be none such, the succession devolves on samano- 
dakas, and they must be understood to reach to seven degrees beyond 
sapirdas, or else as far as the limit of knowledge and name extend. 
Accordingly, Vrihat Manu says: ‘The relation of the sapindas ceases 
with the seventh person, and that of samanodakas extends to the four- 
teenth degree, or, as some affirm, it reaches as far as the memory of 
birth and name extends. This is signified by gotra.’”’ 

It cannot be said that these passages contain direct authority 
for the admission of a widow of a collateral relative to inherit as a 
sapinda to a member of her husband’s family ; but they were cited to 
show that women are entitled to inherit as sapindas, the paternal grand- 
mother being named as the first sapinda for this purpose. There is a 
passage also to this effect in the Mayukha, Chapter IV, sec. 8, pl. 18. 

That the mention of certain members of the family as gotraja- 
sapindas is not exhaustive, and that others than those expressly men- 

= tioned may be included in the class, may be inferred from the following 

= passage in pl. 3 of Chapter II, sec. 5 of the Mitakshara cited above : 
“On failure of the paternal grandmother, gotraja-sapindas, namely, 
_ grandfather and the rest, inherit the estate.” It would seem, also, 
ough the grandmother and great grandmother are alone expressly 
‘mentioned, that the wives of the remoter ancestors in the direct ascend- 
5 ig line up to the seventh degree would likewise succeed to their des- 


se Lan 
~ cendants as sapindas. Moreover, it has been decided by this Board that 
ae: the enumeration of bandhus contained in the Mitakshara is not ex- 
= haustive: Gridhari Lall vs. The Bengal Government (12 Moore’s Indian 
Appeals, 448). The reasons for so holding are applicable to the enu- 
eration of sapindas, though, as Mr. Graham observed, the step from 
wives of paternal ancestors to the wives of collaterals is a long one. 
= Mr. Justice West, after discussing the Mitakshara and some of 
ntators, came to the conclusion that “upon the whole it would 
ə probable than not, upon the text of the Mitakshara and 
exponents, tha it did intend widows to be included 
e most that can be said is, that the 
the claim of the widow, 
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of the uncle being one degree more removed than the widow 
would be postponed to her, but their Lordships held that females 


the lawyers of the Bombay School, and has been so sanctioned by usage 
and decisions as to have acquired the force of law. 

The Mayukha is also very fully discussed in the judgment of 
Mr. Justice West, and his consideration of it led him to the conclusion 
that “if the foundation of the rights of widows of gotrajas under the 
Mitakshara is slender, under the Mayukha it may be called almost 
Shadowy ”. After this appreciation of the two leading authorities by a 
Judge who has much studied them, it is obvious that the right of the 
widow must be mainly rested on the ground of positive acceptance and 
usage 

Commentators on the Mitakshara are referred to in the judg- 
ments below, who have interpreted its text in a sense highly favourable 
to women. Two of them, whose opinions are closely applicable to the 
point under discussion, are thus referred to by Mr. Justice West: 

‘‘Visvesvara, the author of the Subodhini, the chief commentary 
on the Mitakshara, says, that ‘ gotrja’ may properly be taken to include 
both males and females ; and Balam Bhatta, insisting on thé same view, 
applies it to the determination of the right of a predeceased son’s widow, 
whom he places next after the paternal grandmother.” 

The author of the Vaijayanti, a commentary on Vishnu, appears 
to have held that the son’s widow wouid succeed in preference to the 
daughter. ‘This opinion is referred to in the remarks of Mr. Colebrooke 
upon a case in the Appendix to Strange’s Hindu Law (Vol. IT, 234). 
Mr. Colebrooke thinks that it is opposed to the prevalent doctrine of 
the school of the Mitakshara, which is, that the daughter inherits in 
preference to the son’s widow. He; does not appear to question the 
right of the widow to inherit as a sapinda, though, no doubt, it was 
unnecessary to do so in discussing the question of preference. 

Their Lordships will now pass to the recorded answers of the 
Shastris, and the decisions of the Courts bearing on the question. 

The answers of the Shastris, which have been referred to 
at the bar, will be found in a Digest of the Hindu Law of In- 
heritance by Messrs. West and Biihler, compiled from the replies 
of the Shastris recorded in the Courts of the Bombay Presidency. 
Mr. West is the Judge of the High Court, whose judgment has 
been already adverted to. These replies are in many cases — ns.) oN 
satisfactory and incorrect, but they are numerous, and the- series a 
taken as a whole. Beg ok tagqgnises Andaian: bho then aia 
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in each line of gotrajas were excluded by males existing in that 
line within the limits to which the gotraja relationship extended 


widow to inherit as a gotraja- -sapinda to members of Per adband’s 
family. It is not necessary to refer to these answers indetail. Many 
oi them are cited and commented upon in the judgment of Mr. Justice 
West, and among these are answers which affirm that a sister-in-law 
inherits in preference to distant cousins, and even to first cousins of 
the propositus. 
Some early decisions of the Sudder Adawlat, reported by Borra- 
daile, are to the same effect. In the case of Dhoolubh Bhai and others 
vs. Jeevee (A.D. 1813), it was held, that Jeevee, the widow of the son of a 
brother of Pitambur, the propositus, was entitled (on the death of 
Pitambur’s widow) to succeed to his estate, and to hold it for her life in 
preference to a great grandson oi another brother of Pitambur 
(1Borradaile, 67). It is not, however, stated in the Report when Jeevee’s 
husband died. 
In another of the cases cited from Borradaile—Muhalukmee vs. 
The Grandson of Ha pus tn pole! (2 Borradaile, 510)—the Sudder Court held, 
that a predeceased son’s widow was entitled to succeed in preference to 
the sons of a daughter. This case, however, seems to have been 
decided upon a custom of the caste of Oudeech Brahmins. As a 
ir 3 decision on the general law, apart from custom, it may not be capable of 
os 


ae 


eos LS “support, a sister’s son being specially provided for by the Mitakshara 
(Chapter TI, sec. 3, pl. 6). 
sa 3 ix -Iv a later case reported (Borradaile, 1824), it was held, that the 
A es widow of a predeceased son was entitled to inherit in preference to the 
Bebe othenimone the. propositus: Roopehund Tilukchund vs. Phoolchund 
— Dhurmehund— and another (2 Borradaile, 616). This seems to be a 
direct decision on the right of the widow to inherit, though, whether, 
the order of heirs, the Pee was ia sukurden to her in this 
may be questioned. 
= In the case of ‘Lukshmibat vs. Jains Hort and: others, the High 
of Bombay (Justices Lloyed and Melvili) gave a clear and un- 
d judgment in favour of the right of the widow of a predeceased 
alative to a aes in oe aa to a more remote a 
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and so the uncle’s sons were to be preferred to the other uncle’s 
widow. Telang, J., observes `: * We think that the preponderance 
of reason isin favour of holding that the females in each line of 
gotrajas are excluded by any males existing in that line, within 
the limits to which the gotraja relationship extends. In the Mitak- 
shara, Ch. II, sec. v, pl. 4—5, it is laid down, that the propin- 
quity of gotrajas is to be determined by lines of descent—that 
is to say the inheritance is to go first in the line (the word in 
the original is santana, literally ‘continuation °) of the paternal 
grandfather, then, in default of any one in that line, of the 
paternal grandfather, then in default of any one in that line, of 
the paternal great grandfather, then of the paternal great 
great grandfather, and so forth. Now ordinarily there can be 
no doubt, that each of these lines must be treated as represent- 
ed or ‘continued’ by any male member belonging to that line 
in preference to any female. As in an undivided family ne 
female member of the family would be ordinarily regarded as 
representing the family while any male member was alive, so 
it should be in the case of the “ lines ” to which the Mitakshara 


i [bid., atip. 719. Kg 





unanimously arrived at the same conclusion. Great weight is undoubtedly i eh ae 
due to this decision, not only from the learning and research display 7 
in the judgments separately delivered by Chief Justice Westropp ar n 
Mr. Justice West, but also from the circumstance that both th 
learned Judges have had great and peculiar opportunities of be co 
acquainted with the law of inheritance prevailing in Western 
The Chief Justice has passed a long judicial career in 1 the C | 
Bombay, and Mr. Justice West is one of the compilers of the 
the Law of Inheritance, to which reference has al: aa z 
Their Lordships do not find any satisfactory groun 
“induce them to dissent from the conclusion of the Hi orl 
doctrine which has actually prevailed in -Bomb Dë 
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refers. . . . And when it is remembered that the widows of 
collaterals among the gotrajas are .not specifically mentioned 
even in those works like the Mitakshara where collateral males, 
like uncle’s sons, etc., are expressly named, it seems to be the 
fairer interpretation of the law to hold, that a female qgotraja 
sapinda in anyone line cannot exclude any male properly belong- 
ing to that line, This was evidently the inclination of the 
opinions of West, J., and I believe it was also the view of the 
other two learned Judges who decided Mankuvarbar’s case 
It is to be observed, however, that if that rule of Manu (IX, 187) 
is strictly applied, and the widow is treated in the language of 
Brihaspati, as “half the body of the husband,” the result will 
have to be in favour of a husband and wife inheriting jointly to 
a gotraja sapinda, and a female gotraja cannot be excluded 
from inheriting even by her husband. This certainly looks 
like a case of proving too much. . . And we think that 
great weight is due to the considerations which we have 
stated above, than to the argument from propinquity. 
ee We may further point out, that the rule of propinquity, 
: if applied strictly and universally would lead to some such 
= scheme of joint inheritance as is indicated by the Vyavahara 
A  Mayukha. But as Westropp, C. J., observed in Lallubhai vs. 
tae es that the rule bas not been accepted in that form 
hens, “part of the prevailing law, nechably because nobody could 
ee nderstand what it would lead to.” We have largely quoted 
from the judgment of the eminent judge who was also a great 
cat Sonor and whose interpretation of the word Santana 
i K 4—5 2 as a. ak PEDO UaHOn, ‘has been accepted 
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sapindaship is to extend for purposes of inheritance, in each 
line; in other words, is it to stop short at the second, third or 
steth descendant? In Kashibai vs. Ganesh, the learned judges, 
while ‘admitting the question to be a difficult one, observed that 
having regard to the decided cases of the Bombay High Court 
they would not be justified in preferring the widow of a gotraja- 
Sapinda to any male sapinda within the sit degrees of the same 
line for the purposes of inheritance among collaterals. The 
above is a mere dictum not necessary for the purposes of the 
ease where the competition was between paternal uncle’s grand- 
son and another paternal uncle’s widow, the male gotraja being 
only removed three degrees from the common ancestor of that 
line. ‘There has been no case in the Bombay High Court where 
a male gotraja more than three degrees removed, i.e., beyond 
the great grandson has been preferred to a nearer female 
gotraja of that line. The Judicial Committee in the case of 
Buddha Singh vs. Laltu Singh,’ after a most elaborate enquiry, by 
accepting, for the purposes of inheritance in the case of 
collateral male gotrajas, the order of succession as propound- 
ed by the author of this work, has practically fixed the limit 
at three degrees of descent in each line. That being so, 
there is no reason why there should be a different standard 
of propinquity when the competition is between a male 
and a female gotraja. The dictum therefore in the case 
of Kasihai vs. Ganesh? that any male sapinda within sie 
degrees is to exclude the widow of a nearer gotraja of the 
same line should not be given eftect to. 
From the principles we have discussed above, it will appear 
GEN ins that the brother’s widow, i.e., the widow of a 
Bombay High Court. collateral in the line of the father must be 
preferred to paternal uncle’s son ora male gotraja in the line of 


1 35 Bom., 389. 

-42 I. A., 208 at p. 224- 
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the grandfather.’ It will follow à fortiori that the widow of a 
male gotraja in the ascending line must be preferred to such a 
collateral ; pate, the stepmother is to be preferred to paternal 
uncle’s son,” the step mother being the widow of father, a gotraja 
in the ascending line, wili have preference over a collateral of 
a remoter line. The widowed daughter-in-law will be pre- 
ferred to the paternal first cousin or grandfather’s grandson * 
although not for the reasons given by Westropp, C.J., but upon 
the principles subsequently established by case law in the 
Bombay Presidency which we have explained above. The 
position of the daughter-in-law, however, as pointed out by the 
same learned judge “ must be taken as subject to the rights of 
the sister and half sister as established in the Bombay Presi- 
dency ° ;* in other words, the sister and the half sister coming 
immediately after the grandmother would precede the daughter- 
in-law. 

We have discussed so far who are heirs amongst 
females under the Mitakshara law in the different Provinces 
and their position in the order of succession. We now 
proceed to consider the nature of the estates when in- 


Reese | herited by women from males | 
Nature of estates y and from 


inherited by women females. There is no doubt that Vijnanesvara 
has used the term ‘ stridhan’ broadly to include 
as only the kinds of property specifically mentioned in the 
ae = Smritis as stridhan but. also property acquired by inheritance, 


9. bh 


trom OBC. 









Si _ partition, ete. (Mit., II, xi, 2). But this, as observed by the. 
Judicial Committee, is mainly a question of phraseology. The 
eal c ution is if there is any distinction m the Mitakshara 
ən the different kinds of a woman’s property regarding 
acter and mode of devolution. The Privy Council 
that alih ong Win Mita II, xi; 2—4, AEDES tue, 
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speaks of stridhan in the larger sense, it is just possible when 
speaking of devolution in the -subsequent paragraphs he is 
referring to stridham only in its limited sense or a woman’s 
peculium, and finally agreeing with Sir William Macnaghten 
holds that there is a distinction in the Mitakshara between a 
woman's peculium and properties acquired by inheritance, 
ete., as regards their character and mode of devolution. 
There is, no doubt, room for considerable controversy on 
the point but all discussions will be now useless having 
regard to the decisions of the Judicial Committee. In the 
case of Thakur Deyhee vs. Rai Baluk* the Privy Council has 
held that a widow inheriting her husband, takes under the 
Mitakshara, a limited or qualified estate which she cannot 
alienate and which passes on her death to her husband’s heirs. 
To the same effect is also the decision in Bhugwandeen vs. Myna.* 
In Chotay Lal vs. Chunno* the same view has been taken in 
regard to the estate inherited by a daughter from her father 
and reiterated in later cases.’ It is now settled says the Privy 
Council? that under the Mitakshara, property inherited by a 
woman from males is not sfridian in the sense that after her 
death it will devolve on her stridhan heirs. In regard to pro- 

Inherited from Perty inherited by a woman from females, the 
fomales. Privy Council observes that under the text of 
the Mitakshara no distinction can be drawn between property 
inherited by a woman from a male and from a female, and 
agrees with Macnaghten that the rule that what has once 
passed by inheritance as stridhan does not so pass a second 
time, applies equally to the Mitakshara and the Bengal School. 
In Sheo Shankar vs. Debi,’ the Privy Council has accordingly 


111 M.LA,, 139. 
2 Ibid., 487. ; À Ųų 

3 6 I.A., 15 ; 4 Cal., 744; 3 C.L.R., 465. 

1 Mutta vs. Dorasinga, 8 I.A., 99; 3 Mad., 290; Raja Chelan vs. Raja phe 29- 


I.A., 156 ; 25 Mad., 678; 7 C.W.N 


š Sheo Shankar vs. Debi Sahai 30 I.A., 202. Rad ae ee ae Ti j 


- 6 30 IA., 202; 25 All., 468; 7 C.W.N,, 831. | Rp sping aes 
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beld that in the Benares School, property inberited by a woman 

from a female, as in the case when inherited from a male, 

is not her stridhanin the sense that it will descend to 

her stridhan heirs. In Sheo Pertab vs. The Allahabad Bank ’ 

the Judicial Committee have further held that such property is, 

according to the Mitakshara her limited or qualified estate 

which cannot be alienated beyond her lifetime except on 

grounds of necessity, with reverter after her death to the heirs 

of her predecessor in title. Thus, it is settled by the highest 

judicial authority that under the Mitakshara, property inherited 

by a woman whether from a male or a female is not her stridhan 

but a limited or qualified estate devolving on her death not on 

her heir but on the next heir of the last male owner or the 
female owner of the stridhan as the case may be.” 

t In the Bombay Presidency the law is somewhat different. 

Difference in the There the Privy Council decisions apply only 

ae Bombay Presidency. jn the case of property inherited by widowed 

bi ? ‘Saeed qran: males in “their family of mirriagé. All other 















both KEREN the Mevik and the KA Apa. 
. the property absolutely as stridhan which on their 
= death devolves on their own heirs, the rule of reverter not 
| applying to their cases. | There are numerous decisions * 
which assert the full dominion and absolute power of the 
wughter, sister or neice over property inherited by them. 
r case age Beek pegat under the influence of (eee hai 


4 t f independence. mad den Ga which has been Bene 
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female inheritance . . . The principle of dependence which 
perhaps governs the extent of power may regulate the excep- 
tions where widowed females inherit from males but in all other 
cases the rule of absolute dominion must be allowed to prevail ”. 

Gandhi ve. pai The above observations were made by Jenkins, 
Jadab C. J., in the Full Bench case of Gandhi vs. Bai 
Jadab’ where the question was whether paternal grandmother 
inheriting movable and immovable property as stridhan heir of 
her maiden granddaughter takes absolutely as stridhan with 
full powers of alienation and the property passing on her death 
to her heir and not to the next heir of the granddaughter. It 
was contended on the authority of a dictum of Sir M. Westropp 
in Tuljaram vs. Mathwradas* and followed in several later cases 
pee iada that female heirs who enter the family by 
C.J., in Tuljeramvs. Marriage as distinguished from those born in 
TIO oe the family take like the widow inheriting from 
her husband only limited estate, the grandmother though in- 
heriting the stridhan property of the granddaughter, being an 
heir who had entered the family by marriage took only a limited 
estate. In answer, it is pointed out that the dictum is only 
partially true, Jenkins, C. J., observing “ it is a useful generali- 
sation, as far as it goes but it is neither precise nor suggestive 
if extended to all female heirs or relations’’.* The Full Bench 
accordingly on the principles enunciated above negatived 
the contention that the grandmother took only a limited 
estate or the doctrine of reverter would apply in the devolu- 

Females born in On of the property on the death of the 
the family. grandmother. As regards females born in 
the family we have stated already that whether inheriting 
from males or females, they take absolutely as stridhan both 
under the Mayukha and the Mitakshara as interpreted in the 


Bombay Presidency. In the Full Bench ease of Bhagivathibat 


1 24 Bom. 192. Site dis 
25 Bom., 662 (670). ser ; 3 1 bones ; 
2 Gandhi vs. Bai Jadab, 24 Bom., 192 (215). Ne) Forel hy aS roy Nee See 
b reat KD ak onal A 
y it sg). eet a mes 
a Nn gts ir oe 
, 24 cy ae IN ae Pory 





566 THE HINDU LAW OF INHERITANCE 


vs. Kahnujivav' which is the leading case on the point it has 
been held that under the Hindu law as prevailing in the Pre- 
sidency of Bombay a daughter inheriting from a mother or 
father takes an absolute estate which passes om her death to her 
own heirs and not to those of the preceding owner. So with 
sister and others. The rule has been followed since the deci- 
sion of the supreme Court of Bombay in Vinayak vs. Laksmibai” 
which was confirmed on appeal by the Privy Council.’ ‘In 
Bhau vs. Raghunath,’ their Lordships observe “this view has 
ever since been followed and it has now come to be recognised 

= the rule in Bombay that female heirs, except those who come 

j the family of the propositus by marriage take absolute 
interests”. As regards those who come into the family by 

= marriage it is subject to a further exception as pointed out in 
- Gandhi vs. Bai Jadav. Im a still later case,” this rule in the 
“nag Presidency was questioned by reason of the recent 
i Council decisions,’ but Chandavarkar, J., held that the 
vy Council decisions did not apply to the Bombay Presidency 
ere or pe. aed of stare decisis the rule hitherto followed 
serie ee papane of the Bombay High Court must be 

d <property mapah ‘and immoyable inherited by 
E dowed 1 females from males in the family of 
marriage m Pie: the Bombay Presid- 
i ces, that such females 
; ze on their death 
r, Thus it has 
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mother succeeding as heir to her son takes a limited estate ;~ 
that a widow is not competent under the Mitakshara to make 
a gift of movable property inherited from her husband “or to 
make a bequest of it and that it passes on her death to her hus- 
band’s heirs.’ 

In the case of Bharmangavda vs. Rudragarda,* the question 

Widow ofeollatern) Was, Whether the widow of a collateral should 
Spiros: take an absolute estate in the property of her 
husband’s gotraja-sapinda, which she could dispose of by will 
after her death ? In delivering its judgment, the Bombay High 
Court remarked : 

“lhe original rule of Hindu law, we take it, is, that 
women generally are excluded from inheritance; and the 
reason for this will be obvious to those who know anything GN i 
the history of Hindu institutions. The first innovation on this — P 
rule was the adimssion of a daughter to inherit, and she was a 
assigned only the last place in the line of succession, and this 
only to save escheat to the Sarkar, or, as we call it, the Crown, 
Further relaxations of the rule have been recognised by our s oe 
Courts on the authority of texts in the Mitakshara and the . 
Mayukha; but we are not prepared to go beyond the decisio aS. a x 
The case of Lallubhai vs. Mankuverbai is an authorit: y 2 
the ere that a y isa Cia Aen of her łŁ 
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devolution according to the texts of the Mitakshara and 
Mayukha respectively; and Lakshmilai vs. Jayram Hari is an 
authority for the proposition that the wives of all gotraja- 
sapindas and samanodakas have rights of inheritance co-exten- 
sive* with those of their husbands immediately after whom 
they succeed. But in none of the cases above cited do we find 
authority for the proposition that the estate inherited by a wife 
or widow in an absolute estate alienable by will to a stranger. 
A sister, taking as heir to her brother, takes his property with 
an absolute power of disposition over it,” but a man’s widow 
admittedly takes only a limited estate—that is, an estate limit- 
ed to her life, and so also a mother inheriting from her son.’ 
“There is, so far as we know, and we have been through 
the cases carefully, no authority for the proposition that the 
widow of a collateral takes an absolute estate in the property of 
É her husband’s gotraja-sapinda, which she can dispose of by will 
after her death.” * 
Tt was therefore held, that the widow of a collateral does 
“not take an absolute estate in the property of her husband’s 
 gotraja-sapinda, which she can dispose of by will after her 
“death. l So far we have dealt with female heirs under Mitak- 
shara law. We now revert to male heirs. 
In default of gotraja-sapindas, says the Mitakshara, the 
succession devolves on samanodakas,’ and they 
S pandak an wb 
eed in default of must be understood to reach to seven degrees 
ik E. ndas beyond the gotraja-sapindas, or else as far as 
= the limits of a a as to birth and name extend.’ 


prt 4 ia wd sa F i 3 t 
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All persons who bear the same family name, and can prove 
ie parsons bear. that they are lineally descended from a common 
ing the same family. ancestor, how high soever he may be in the 


name with the 


Saggara Ann vs genealogical tree, may claim the relation of 
common progenitor. samanodaka, and are entitled as such to inherit- 
ance. Two conditions are necessary to constitute a samanodaka. 
He must be of the same gotra as the deceased, and he must trace 
his descent from a common ancestor. As soon as a person can 
show that he bears the same family name, and is a descendant 
of the same common progenitor, he ranks as an heir, and takes 
the estate of the deceased on failure of gotraja-sapindas. 

Not only are the seventh ancestor and his descend- 
ants, the eighth ancestor and his descendants, and so on to the 
fourteenth degree known as samanodakas, but all the descendants 
beyond the range of sapindas, belonging to every line, ascending THUR 
as well as descending, go also by the name of samanodakas. er 
Thus the seventh, eighth, and ninth, etc., descendants of the È 
propositus, and the same descendants of every collateral line up Ea 
to that of the sixteenth ancestor, are called samanođdakas. | 
Every person, be he ascendant or descendant, or collateral, who ial 
can satisfactorily prove, as I said above, that he is descende ali 
from a common ancestor, and that he belongs to the same got 
is a samanodaka. The more extended meaning of th 
samanodaka so as to include descendants from a co 
ancestor more remotely related than the thirteenth G 
‘the propositus was given in a Bombay case ` and 1 ‘he 
tion has been followed in the Allahabad Hig 
Madras High Court” however has imar 
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The order of succession among the samanodakas is regulat- 
z 7 r `s ray sc s 3 > 
aa pen tke ed exactly in the same way as among the 
order of succession sapindas: “The rule of propinquity is effec- 
among them the h oie š 
pa A among the tual, without any exception, among the 
sapindas. £ z 
samanodakas as well as other relatives, when 


»* The nearer 


they appear to have a claim to the succession. 
line will exclude the line more remote, and a nearer kinsman 
will exclude a remoter kinsman in the same line. It is not 


possible however to apply the test of religious efficacy. * 
II. Bandhus 


In default of gotraja kinsmen, the succession devolves on 
bandhus : 
Bandhus succeed 
on failure of gotraja- “On failure of gentiles,’ says the Mitak- 
Tee 7 
shara, “the cognates are heirs. Cognates are 
of three kinds—related to the person bimself, to his father, | 
es es or to his mother, as is declared by the following text: “Thel 
sons of his own father’s sister, the sons of his own mother’s 
Z sister, and the sons of his own maternal uncle must be considered 
= as his own cognate kindred. The sons of his father’s paternal 
ee = aunt, the sons of his father’s maternal aunt, and the sons of his 
| father’s maternal uncle must be deemed his father’s cognate 
kindred. “The sons of his mother’s paternal aunt, the sons of 
| “mother? s maternal aunt, and the sons of his mother’s 
: wi aa uncle must be reckoned his mother’s cognate kindred.’ 
e, by reason of- near affinity, the cognate kindred of | 
ae himself are his successors in the first instance ; 
gt spemipeenathns s aoe Jogdred; or; if thera be 
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Bandhus, in the language of the Mitakshara, are e sapinda | 
relations not belonging to the same gotra or family as the 
deceased proprietor.’ 

It ought to be noted that Vijnanesvara does not use the 

What is meantby term gotra here in its larger sense of clans 
gotramMit.,11,5,3. founded by the eight great Rishis of old, 
Visvamitra and others. ‘There is nothing to prevent two 
sisters from marrying in two families having the same gotra (in 
the larger sense). Thus, mother and mother’s sister might 
both haye married in families bearing the same gotra and if 
gotra here be understood in its larger sense, mother’s sister’s 
son would not in such a case be a bhinnagotra sapinda or bandhu. 
He is however expressly mentioned as such by Vijnanesvara. 
Again, Vijnanesvara’s rules of succession apply to all castes and 
classes, but Brahmins alone have gotras proper in the larger sense, 
and the rus of succession amongst bandhus would then be mean- 
ingless in the case of Set castes. Therefore itis evident Vij- 
nanesvara uses the term gotra here in the narrower sense Bei 

ln other words, bandhus are those persons who are related 
by blood, as sapindas to the deceased, on the female side. 
Bandhus then are cognate sapindas. 

A descendant of a female of the same family to which the 

Bandhue ase the ‘leceased belonged is a bandhu of the deceased. 
co0gnaAlo,sapindas, The descendant of a daughter’s daughter 
of the same family to which the deceased belonged is 
also a bandhu of the deceased. A sapinda kinsman related 
through his mother, is a bandhu of the deceased. A sapinda 
relation connected through his father’s mother, or through bis 
mother’s mother, is also a bandhu of the deceased. at 

A person then comes within the definition of a bandhu, if} 

> = he ean show that he is related to the deceased 
hae an ikana through a female, and that he is a sapinda of; 
female: the deceased. ‘There must be at least one ES 


1 Ibid., II, 5,8. Fram atest ara RA MET | a remem 
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female between the given person and the deceased; and we 
will presently show that (in the case of bandhus ew parte 
paterna) there cannot be more than fwo females between them. 
If there are two females (on the father’s side), these two again 
must be related as mother and daughter to each other. 
On failure of agnate kinsmen, cognate sapindas take the 
Test of reciprocal heritage. But no cognate sapinda can inherit 
Ee the property unless he can show that not only 
is he a sapinda of the deceased, but that the deceased also was 
related to him as a sapinda.’ In other words, in order to 
determine whether a person is entitled to succeed to the late 
owner as a bandhu, it is necessary to see whether they are 
_ related as sapindas to each other, either directly through them- 
selves, or through their fathers and mothers. This may appear 
to be a truism at first sight; but a little consideration will 
4 show that it does not necessarily follow that because a person 
| pads, a sapinda of another, the latter is a sapinda of the former. 
_ The following illustration will make this clear: 
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(excluding the deceased and his common ancestor). ss; is six 
degrees removed from the father of the deceased; therefore ss 
is a sapinda of the late owner. But A, the father of the 
deceased, is in the mother’s line of s., and he is beyond the 
fifth degree commencing from s5. A, therefore, is not a sapinda 
of s, within the meaning of the definition. 
In Ramchandra vs. Vinayak,’ the plaintiffs brought the 
Ramchandra vs, Suit to recover certain properties from the 
Aan defendants on the ground that they, as the 
paternal grandfather’s son’s son’s daughter’s daughter’s sons of 
the deceased, were his /andhus and therefore heirs. The 
Judicial Committee rejected their claim on the ground that the 
element of mutuality of sapindaship was wanting between them 
and the deceased and therefore they were not heritable bandhus 
or heirs of the deceased. In the course of the judgment their 
Lordships observe: “In, the case of Umaid Bahadur vs. Udoi 
Chand* one of the tests employed for determining whether the 
defendant in that case was a sapinda of the propositus was the 
mutuality of relationship. The doctrine of mutuality is based 
on the rule enunciated by Manu and is fully explained by 
Rajkumar Sarvadhikari in his Lectures. Another well known 
Hindu writer of the present day (thereby meaning Dr. Jogendra 
Nath Bhattacharya) also speaks of the above rule . . . In 
Babu Lal vs. Nankuram* the rule of the Mitakshara enunciated 
in the Acharkanda relative to sapinda relationship in respect of 
marriage is assumed as applicable to inheritance. In fact, the 
judgment proceeds upon that basis ; and the order of sapinda- 
relationship with its limitations in Rajkumar Sar vadhikari’s 
Tagore Law Lectures is adopted as representing a correct ex- 
position of the Mitakshara law.” Their Lordships then quote 
a portion from the judgment in Babu Lal’s case dealing with 


141 LA., 290; 42 Cal., 384; 18 C.W.N,, 1,164; 20 C, L. J., 573; 16 Bom. eat ee . 
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the doctrine of mutuality. The decision of the Judicial Com- 
mittee in Ramchandra vs. Vinayak* as finally setthng the 


important doctrine of mutuality of sapindas amongst bandhus 
141 1.A., 290 ; 42 Cal., 384; 18 C.W.N., 1,154; 20 C. L. J., 573 ; 16 Bom. L.R., 863. 


The judgment of their Lordships was delivered by Mr. Ameer Ali: 
The suit that has given rise to the present appeal was brought by 
the plaintiffs in the Court of the District Judge of 
Ss coy heat “= Balaghat, in the Central Provinces of India, tor 
possession of certain properties which originally be- 
longed to one Laxmanrao, whose next-of-kin or bandhus they claim to 
be under the law of the Mitakshara. 
Laxmanrao died in 1851, leaving him surviving his widow Janki- 
bai and a daughter Chitkoobai, both since deceased. ‘lhe defendant 
Venkatesh is Chitkoobai’s husband. On Laxmanrao’s death without 
male issue his inheritance devolved on Jankibai. She held possession 
< of the properties in suit as a Hindu widow until her death in 1883, 
* when Chitkoobai succeeded to her father’s estate. She died on the 7th 
= of May, 1894, leaving the first defendant, her husband. 
SES ie is a son adopted-—by him after Chitkoobai’s decease. 
af: The present action was not instituted until March, 1906. The 
RA claim that the inheritance to Laxmanrao opened to them on 
16 of Chitkoobai, and that they are entitled to recover possession 
ee of the p “properties from the defendants who have no right of succession 
to Laxmanrao’s estate. 
BAN ‘Phe following genealogical table will ex laid ths 
ot the fo ee eis nature of the a ee ses Lae 
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in the Mitakshara school is very important and we make no 
apology for giving it in ewxtenso. 


The defendants resisted the claim mainly on two grounds ; they 
alleged, firstly, that the ancestors of the parties had migrated to the 
Central Provinces from Asirgarh, situated within the Mahratta country, 
where the law in force conferred on the daughter succeeding to her 
father’s inheritance an absolute estate descendible to her own heirs; that 
the family of ‘Timaji was still subject to that law, and that accordingly 
the estate which Chitkoobai had acquired passed on her death without 
issue to the first defendant, her husband. In the second place, Wa 
urged that the plaintiffs had no heritable right or interest in Laxmanrao’s 
estate as they did not come within the category of ‘Vandhus entitled to 
succeed to his inheritance. 

The Courts in India have ovérruled the first plea, and have held 
that on settling in the Central Provinces the family of Timaji adopted the 
lex loci and are now governed by the rules of the Mitakshara generally 
in force in that province. eae 

But they have given effect to the defendants’ second contention ; 
they have held in substance that the Mitakshara lays down a well-defined 
limit where the kinship entitling bandhus to succession ceases, and that 
the plaintiffs are beyond that limit. They have accordingly dismissed — 
the suit. es 

The plaintiffs have appealed to His Majesty in Council, and hë a 
ease has on both sides been argued with considerable ability and 
learning. | oe 
In dealing with the SA addressed to this Board on belang bias 










not henied that there was a limit to the heritable aah of bandh 
only contention being whether it was seven degrees from th ie 
ancestor or five as urged by the defendants. Before this Boa 
other hand, ìt has been strenuously contended that aa te 
the succession of bandhus. Their Lordships do not wish, Sa ees od d 
any inference from this change otf ground, tor what ; 
mine in this appeal i is whether the PENE bandhu: 3 to 
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Bandhus, according to the Mitakshara, are, as I said above, 
of three classes—related to the person himself, 

Mitakshara’s list | S ‘ 
of bandhus not ex- related to him through his father, or through 


haustive. 6 | 
his mother.” It has now been settled beyond 
1 Mitakshara, II, 6. 1. 


amongst Hindu lawyers are chiefly concerned with collateral succession. 

Manu, the ancient sage, whose identity is lost in the mist of ages, 

but whose word is regarded as divine, after giving the rules regarding 

the succession of lineal male descendants and male ascendants, declar- 

.es: “The property of a near sapinda shall be that of near sapinda.” > 

Sir William Jones in his translation of Manu’s Institutes has rendered 

the passage somewhat differently, but for the purposes of the present 
judgment it is of little importance: 

= It is upon this enunciation that all the schools base the right 

of collaterals to succeed to the inheritance of a deceased person. ‘his 

refers only to the succession of one male to another, for females inherit 

by express rules. The right of collaterals, therefore, is dependent on 

the existence of the sapinda relationship between the propositus and 

the claimant. The contest that has arisen in the several schools is 

with regard to the meaning to be attached to the term sapinda, in 

other words, what does sapinda reationship imply, and what is the true 

test for determining whether a particular person is a sapinda to the 

deceased or not? Jimutavahana, the author of the Dayabhaga, the 

ee guiding authority in the Bengal or Gawriya school, considers it to mean 

= “community in the offering of funeral oblations ”. He draws his 

nt: argument from the word pinda, which literally signifies a ball of'rice 

offered at the performance of obsequial rites. Mr. Lowndes is proba- 

eg bly right, that in early times the right of inheritance was dependent 

ees e] on the right to participate in the offering of funeral ah a b 

4 “which is part and parcel of the Dayabhaga rules. | 

Se Bat it is also clear that Vijnanesvara, the author of the Mitak- 

, who spea to have flourished towards the end of the eleventh 

KAN ng of the twelfth century of the Christian era, some five 

fore a nute a, abandoned the ancient doctrine, and 
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question, by the highest judicial authority, that the list of 
bandhus given in the Mitakshara is not exhaustive, but simply 





the same body”. His legal conception in this respect will appear 
clearly from a passage of the Mitakshara, Book I, chapter on Marriage, 
not included in Mr. Colebrooke’s translation. To this passage their 
Lordships will have to refer later on in the course of this judgment. 

Messrs. West and Biihler in their “ Digest of the Hindu Law ” 
whose merit and authority have been recognised by eminent Hindu 
lawyers, have examined in detail the doctrines of the Mitakshara on this 
point, and their general conclusion as to Vijnanesvara’s legal conception 
of sapinda relationship is summed up in the following words, that he 
based! it “ not on the presentation of funeral oblations but on descent 
from a common ancestor, and in the case of females also on marriage with 
descendants from a common ancestor”. Mr. Colebrooke in his render- 
ing of the Mitakshara has paraphrased sapinda as a relation “ connected 
by funeral oblations,” which resulted in virtually obliterating one of the 
main distinctions between the Benares and the Bengal schools. But itis 
now recognised that his paraphrase was erroneous, and that the true 
theory of sapinda relationship propounded by Vijnanesvara was based 
on community of blood. It is on this theory of Vijnanesvara that the 
learned counsel for the appellants place their chief reliance. The plain- 
tiffs it is urged, are unquestionably related to Laxmanrao by tie of 
‘blood; they are, therefore, his sapindas, and consequently, in the ab- 
sence of nearer kinsmen, enititled to his inheritance. It is to be 
remarked, as has been observed in previous cases before this Board, that 
the Hindu law contains its own principles of exposition, and that questions 
arising under it cannot be determined on abstract reasoning or analogies 
borrowed from other systems of law, but must depend for their decision 
on the rules and doctrines enunciated by its own lawgivers and Renee 
nised expounders. 

The Mitakshara purports to be a commentary on the dare of 
Yajnavalkya, who is supposed to have lived about the second century 
of the Christian era, about a thousand years before Vijnanesvara. In 
the Mitakshara he is spoken of in terms of deep veneration; and his _ 
doctrines, developed by Vijnanesvara, certainly show a marked advance E ae 
‘over the legal conceptions of his predecessors. So far as their Lord- 
ships have been able to ascertain, the bandhus, or distant kinsmen 

related to the deceased through females, make their z a ee as h 
first in Yajnavalkya’ s enunciations. Mr. Borroda la 
of his Reports of the. Bombay Sudder Dewany Ad: 
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illustrative of the proposition that there are three classes of 
bandhus (Girdharilal Roy vs. The Government of Bengal,’ 
11B. L. R., 44 (P. C.); 10 W. R., 31 (P. C.) 





given a translation of the Index to the Mitakshara, which furnishes a 
general idea of the scheme of this great and important work of Hindu 
Law. It consists of two books; the first called the Acharadhyaya “ On 
Established Rules of Conduct or Ordinances ” ; the second, the Vyava- 
haradhyaya “On the Laws and Customs of the People”. Both books, 
however, are so interrelated that the rules of the one can scarcely be 
construed without reference to the other. 
It is to be noted that in the Vyavastha Chandrika the Book on 
“ Established Rules of Conduct” is cited as the Achara Adhyaya 
(“ Chapter or Book on Established Rules of Conduct”), whilst in the 
decisions of the Indian Courts-and recent works on Hindu Law, it is 
referred to under the name of the Acharakanda (“ Division or Part 
relating to Established Rules of Conduct”). 
In the third chapter of Acharakanda Vijnanesyara lays down the 
Tules relating to the forbidden degrees of kindred, and here he defines 
; theory of relationship. A translation of this passage is to be found 
oa “Digest of Hindu Law” by West and Bühler,* and also in the 
: ment of the Bombay High Court in Lallubhai vs. Mankuvarbai ' 
aan perenl Ya Her Majesty in Council, and was affirmed by 























e runs thus : 


| Hammary a girl who is non-sapinda (with himself). She 
wW (particles of) the body (of some ancestor, etc.), 
m). Non-sapinda means not his sapinda. Such a one 
AN relationship arises between two people through 
b STETA of one body. Thus the son stands in 
ather because of particles of his father’s body 
(manner stands the grandson in sapinda 
mdfather and the rest, because through his 
ther’s) podi have entered into (his own). 
ion) ‘of his mother, bec:use particles of his. 
h Likewise (the grandson stands in 
ndfather and the rest through his. 
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Amrita Kumari Devi vs. Lakhi Narayan Chuckerbutty Ys 
“The text of the Mitakshara does not purport to be an 


* 10 Weekly Reporter, Full Bench, 76. 
LISO: 


the wife and the husband (are sapinda relations to each other), because they 
together beget one body (the son). In like manner brothers’ wives also are 
(sapinda relations to each other), because they produce one. body (the son), 
with those (severally) who have sprung from one body (2.e., because they 
bring forth sons by their union with the offspring of one person, and thus their 
husbands’ father is the common bond which connects them). Therefore one 
ought to know that wherever the word sapinda is used, there exists (between 
the persons to whom it is applied) a connection with one body, either imme- 
diately or by descent.” 


Then after refuting certain objections to his explanation of the 
word sapinda, Vijnanesvara proceeds thus : 


“In the explanation of the word ‘asapindam’ (non-sapinda, verse 
52), it has been said that sapinda relation arises from the circumstance that 
particles of one body have entered into (the bodies of the persons thus related) | 
either immediately or through (transmission by) descent. But inasmuch as 
(this definition) would be too wide, since such a relationship exists in the 
eternal circle of births, in some manner or other, between all men, therefore 
the author (Yajnavalkya) says: 


Verse 53: “ After the fifth ancestor on the mother’s and after the 
seventh on the father’s side.”—‘* On the mother’s side in the mother’s line, 
after the fifth, on the father’s side in the father’s line, after the seventh 
(ancestor), the sapinda relatiouship ceases; these latter two words must be 
understood ; and therefore the word sapinda, which on account of its 
(etymological) import (connected by neg “in common) particles (of one __ 
body) would apply to all men, is restricted in its signification, just asthe __ 
word pankaja (which etymologically means “growing in the mud,’ and there- 
fore would apply to all plants growing in the mud,designates -lotu 
only) and the like; and thus the six descendants, beginning with 
and one’s self (counted) as the seventh (in each case)are sapinda re 
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“The rendering of the above passages by Pan 
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exhaustive enumeration of all bandhus who are capable of inherit- 
ing, nor is it cited as such, or for that purpose, by the author 








other, between all men in this wide, wide world without a beginning. So 
the definition would be too wide. It is for this reason that the sage limits it 
thus, ‘ Beyond the fifth, etc.’ 


“The meaning is ‘ou the mother’s side, z.e., in the line of the 
mother after the fifth degree: ‘on the father’s side, z.e., in the line of the 
father, after the seventh degree, the relation of sapinda ceases. 


“ Althongh the word sapinda, therefore, may be applied in its 
etymological sense almost to all men it is, there can be no doubt, limited in 
its signification to certain definite individuals ; just as the word mud-born is 
applied only to a lotus. 


“Thus the father and the other ascendants are six sapindas ; and 
the son and the other descendants are six; and the man himself is the 
seventh. In case of the division of a line also, the enumeration should be 
made until the seventh degree, commencing from whence the direction of the 
line changes. This rule should be applied in every case.” ` 


Their Lordships have no manner of doubt that in the passages 
quoted above, Vijnanesvara was laying down rules for the limitation 
of sapinda relationship generally. 

It has been suggested in argument that this limitation is with 


; regard to marriage only; that it defines the prohibited degrees within 


which a man cannot marry. A similar contention was put forward in 
Lallubhai vs. Mankuvarbai. The observations on this point of the 
Jearned Judges, one of whom was the distinguished jurist Mr. Justice 
West (co-author of the Digest, and afterwards Sir Raymond West) 


appeer to their Lordships as extremely euygsiee to the present case. 


Chief Justice Westropp i in that case” said as follows : 


E It red been contended for the plaintiffs that in the above extracts 
the Acharakanda and the Sanskara Mayukha the respective authors 
re dealing with sapinda relationship in its ceremonial aspect only, and 
, when eee wrote Sees sapinda relationshi tin reference to inheritance, 
y org sapinda re eae in the same light as 
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of the Mitakshara; it is used simply as a proof or illustration of 
his proposition that there are three kinds or classes of bandhus, 








“The religious and ceremonial law of the Hindus as prevailing 
amongst castes, or in particular localities, is generally speaking, almost 
inseparably blended with their law of succession in the same castes or localities, 
an opposite condition being exceptional.” 





As a matter of fact as Messrs. West and Bühler point out, 
Vijnanesvara expressly says “ wherever the word sapinda is used there 
exists (between the persons to whom it is applicable) a connection with 
one body either immediately or by descent ”. i 

In Umaid Bahadur vs. Udoi Chand’ the learned Judges of the 
Full Bench (one of whom was a Hindu Judge of great eminence) express 
themselves on this point in the following terms: | l 

“ Having taken great pains in accurately defining the word sapinda 
in the beginning of his work, and having said in clear words in the passage 


in question that ‘one ought to know that wherever the word sapinda is used 
there exists (between the persons to whom it is applied) a connection with 


one body either immediately or by descent,’ it is hardly reasonable to su] pose 
that the author used the word in another part of the same work ina different 
sense. It is a well understood rule of construction amongst the authors of 


the Institute of Hindu law, that the same word must be taken to have been 


used in one and the same sense throughout a work unless the contrary is- 
expressedly indicated.” tg 
Nor have the learned counsel for the appellant been in a position 
in this case to refer to any authority excepting one which thein 
Lordships will notice later on, in support of their proposition that the ad ay 
limitations of Vijnanesvara on sapinda relationship are confined to s 
marriage, impurity, and exequial rites, and’ do not relate to inheritance 
The law of inheritance in the Mitakshara transl 
Mr. Colebrooke, occurs in Book TI, and forms chapter VI of tl 
the work. It is entitled “ dayavibhaga,” or “ partition « 
It is unnecessary to refer to chapter I of Mr. Colebrook 
or to the earlier sections of chapter II as they deal 
do not come within the purview of this judgme 
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and all that he states further upon it is the order in which the 
three classes take, vis., that the bandhus of the deceased 


Mr. foplebrooke has R t it up into two EUe divided into 
sections. (This circumstance is noticed in the Bombay judgment.) 
Section V, chapter II (in Mr. Colebrooke’s Translation), deals with 
the succession of the gotraja, on failure of brother’s sons. Although 
gotraja is explained by the term gentiles borrowed from the Roman 
system, to which no doubt the Hindu system bears a remarkable 
analogy, it would be more convenient to adhere to the definition given in 
the Mitakshara itself. Omitting the English equivalents introduced 
into the translation, and retaining the Sanskrit expressions, the para- 
graphs run as follows : 

«3. On failure of the paternal grandmother, gotraja-sapindas, 
namely, the paternal grandfather and the rest, inherit the estate. 
For bhinnagotra sapindas are indicated by the term bandhu. 


“4 Here, on failure of the father’s descendants, the heirs are 
successively the paternal grandmother, the paternal grandfather, the uncles 
and their sons. 

“4 3 «5. On failure of the paternal grandfather’s line, the paternal 
eat-grandmother, the great-grandfather, his sons, and their issne, inherit. 
u this manner must be understood the succession of the samanagotra 


Be indus. 












“6. If there be none such, the succession devolves on samanodakas, 

a d they must be understood to reach the seven degrees beyond sapindas, or 

se as far as the limit knowledge and name extend. Accordingly, Vhrat Manu 
s, ‘The relation of the sapindas ceases with the seventh person, and that 

f samanodakas | extends to the fourteenth degree, or, as some affirm, it reaches 

far as the memory of birth and name extends. This is signified by gotra.” 

A e g á 4 se 
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l Their Lordships have preferred te adopt for the purposes of this 
u udgment the translation which was before this board in Lal/ubhai’s 


re. Tei is to be observed that the TS in paragraph 5 is thus stated in 
ran itrodaya ac on failure of the paternal grandmother, the pater- 
n dfather and the other sapindas of the same gotra are heirs ; 
pnan (or vial connected through the pinda or Bony) of 
uded under the term bandhu or cognates.” 
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himself must be exhausted before any of his father’s bandhus 
can take,” and the latter must be exhausted before the bandhus 
through his mother are entitled to the inheritance. 


the rule as to the succession of collaterals given by Vishnu who places 

the bandhus immediately after brothers’ sons, it says as follows : “ Here 

the term bandhu (kinsman) signifies a sapiuda and the term sakulya 
(distant kinsman) means a sagotra, or one descended from a common 
ancestor in the male line (other than a sapinda) ; if by the term bandhu 

the cognates of the father were comprised, then there would be a conflict 

with the order mentioned by Jogisvara, the Contemplative Saint,” t.e., 
Yajnavalkya. Yajnayalkya himself employs the expression indiscrimi- 
nately in various places to signify connections and friends. But im 
chapter II of his Dharmasastram, he distinctly introduces bandhus as 
acquiring a heritable right on failure of the gotraja. The passage in 
Rao Vishvanath Mandlik’s translation” is as follows: “The wife, 
daughters, both parents, brothers, and likewise their sons, gotrajas 
(gentiles), bandhus (cognates), a pupil and a fellow-student. Ofthese, 
on failure of the preceding, the next following in order is heir to the y 
estate of one who has departed for heaven leaving no putra (linga male 
descendants).” 

Learned counsel for the respondents urges that this inclusion of 
bandhus or cognates forms a marked extension of the right of inheritance __ 
to people who until then were not regarded as heirs, and he contends vi 
that it is hardly likely this remarkable change should have been mada 
withont any limitation, considering that the sapinda relationship fiai 
subject to a limit. Pig 

To determine how far NA KN Bin is Sel TOEA d, it is 
necessary to examine a little more closely the doctrines of the 4 
relating to the succession of collaterals. — _ Vijnanesvara in rea 
to bate SE the rules which govern this renga f 
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Thus it is settled by a series of decisions’ that the enumer- 
ation of bandhus in the Mitakshara is only illustrative and not 
Classes ofbandhus C@Xhaustive. But what about the classes of 
eee bandhus mentioned in the Mitakshara? Are 


' Girdharilal vs. The Government of Bengal, 10 W.R., 31 (P. C.); Amrita Kumari vs. 
Lakhi, 10 W.R., 76 (F.B.); Umaid Bahadur vs. Udaichand, 6 Cal., 119; Babu Lel ws. Nanku, 
22 Uul., 339; Muthuswami vs. Sunambedn, 23 I. A., 83; Adit vs. Mahabir, 1 Pav. L. J., 324: 

_ Ram vs. Rahim, 38 All., 416 (422). 


Mitakshara, a distinctive and technical meaning, in other words it 
signifies the bhinna-gotra-sapindas. 

In paragraph 5 for the word gotraja-sapinda is substituted the 
more definite term of samana-gotra sapinda. With regard to this 
Messrs. West and Biihler observe that “The substitution of samana- 
"gotra for gotraja, as well as the employment of bhinna-gotra to designate 
the opposite of the term, both show that Vijnanesvara took gotraja in the 
sense of belonging to the same family.” Commenting on the passage 
relating to the succession of the gotraja-sapinda, the Viramitrodaya, 
“which is regarded as one of the most important commentaries on the 
'Mitakshara, says “ similarly to the seventh (degree) the sapindas of the 
<= “same gotra take the estate of a person without male issue.” ' 
he ae This limitation of the seventh degree appears in Yajnavaikya’s 
_ Institutes, chapter I, paras 52, 53, in these words: “ A man should 
marry a girl . . . who is not a sapindaofhim . . . whois 
descended from one whose gotra and pravara are different from him ; 











4 


i 5 ” Yajnavalkya has already been given ir extenso in a previous part.of this 
DE judgment, but the following lines may be quoted again with advantage : 

SEN «On the mother’s side, in the mother’s line after the fifth; on the 
father’s side, in the father’s line, after the seventh (ancestor) the 
-sap nda-relationship ceases.” * 

= The translation by Golap Chunder Shastri of the passage, in 
i: ee words pornn; is aea as he is the IN Ste on whose 


re Oe term non-sapinda, the ae relationship 
im nec iately through connection with one body, but 
2) , in one aye or Kn be traced with all 


ates 
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= and who is removed five degrees on the mother’s and seven on the 
= father’s side”? The comment of Vijnanesvara on this text of 
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they too illustrative ? Some there are who, failing to grasp the 
correct principles which should guide them in the classification 





minute body, and so it would include persons that are not intended to be 
included ; hence it is ordained ; 


eee 


and is beyond the fifth and seventh from the mother and from the 
father (respectively ).’ 

“The purport is, that sapinda relationship ceases beyond the fifth 
from the mother, 7.e., in the mother’s line, and beyond the seventh from the 
father, z.e., in the father’s line.'” 


It is quite clear, therefore, that the limitation of the seventh 
degree with regard to the samanagotra sapindas given by Mitra Misra 
in the Viramitrodaya is taken from the rule enunciated by Vijnanesvara 
on Yajnavalkya in the Acharakanda in respect of the cessation of sapinda 
relationship. 

Now, a bhinnagotra sapinda is a bandhu according to Vijnanesvara. 
The classification contained in section VI, chapter II, (Colebrooke’s 
Translation) shows clearly who the bandhus are whom Vijnanesvara 


treats as binnagotra sapindas entitled to succession on failure of the 4 
gotraja. The passage as translated by Mr. Colebrooke runs thus eit ls | 
“1. On failure of gentiles, the cognates are heirs. Cognates are of 

three kinds: related to the person himself, to his father, or to his mother; as 

is declared by the following text, “The sons of his own father’s sister, the sons 

of his own mother’s sister, and the sons of his own maternal uncle, must be 
considered as his own cognate kindred. The sons of his father’s paternal 

aunt, the sons of his father’s maternal aunt, and the sons of his father’s 
maternal uncle, must be deemed his father’s cognate kindred. The sons of = 
his mother’s paternal aunt, the sons of his mother’s maternal aunt, and the — Se 
sons of his mother’s maternal uncles, must be reckoned his mother’s a 
kindred. ; 







| EA Mae, ee 
«2. Here, by reason of near affinity, the cognate kindred c 
deceased himself, are his successors in the first instance, on failure f 
his father’s cognate kindred, or if there be none his mother’s cognate k 
This must be understood to be the order of succession here intende 
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of bandhus, assume that there may be classes of bandhus other 
than the three mentioned by Vijnanesvara who would also 


using the term bamdhu in a restricted and technical sense, as implying 
a relation belonging to a different family but united by sapinda relation- 
ship. In fact he expressly says so (paragraph 3, section V, chapter II). 
It is not disputed that plaintiffs do not come within the three 
categories mentioned above. But it is urged on the authority of 
Gridhari Dall Roy vs. The Government of Bengal‘ that the enumeration 
is not exhaustive but merely illustrative. 
g In that case the question for decision was whether a maternal 
| uncle not being specifically included in the enumeration of bandhus in 
the Mitakshara was excluded from succession. Answering that pro- 
position in the negative, and holding that although not expressly 
‘mentioned, he was entitled to succeed as a bandhu this Board observe 
that the text did not purport to be an exhaustive enumeration of all 
bandhus “who are capable of inkeriting,” nor was it cited as such for 
that purpose by the author; and that it was used simply as a proof or 
illustration of his proposition that there are three kinds or classes of 
bandhus. These remarks hardly warrant the contention, which is 
attempted to be based on them, that the classes specified by Vijnanes- 
vara can be added to. 
PA In the present case, however, it does not seem necessary to their 
= Lordships to enter upon the determination of the question whether the 
= classes can be extended, for the point at issue can be decided on other 
grounds. 
- The limitation of five degrees clearly applies, and can only apply, 
“ay i the bhinnagotra sapindas. But it is contended that this limitation is 
= — confined to prohibition in respect of marriage. As has already been 
rt BM Sarwo, a part of the limitation appears to have been applied to 
ao, “the succession of samanagotra sapindas ; their Lordships are unable to see 
rn | what principle can it be said that the other part relative to kinsmen, 
o are equally papradie but belong to a different gotra or gens, must be 












Considerable a ELIN a been placed on the statement of the 


Bay Shastri Golap Chundar Sarkar in his work on Hindu Law. — 
t re: espect is due to the opinions of that learned lawyer. Butit 


ei ii Lordships that their weight is considerably discounted 


gorur to prevent the deceased’s propan paing so 
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inherit. In support of their views, they say that as sapinda- 
ship under the Mitakshara arises by community of particles of 
to speak derelict and thus escheating to the Crown, to bring in the caste 
people of the deceased also as bandhus; and the somewhat uncertain 
note of his conclusion,’ where he says: 


“The conclusion, therefore, which appears to legitimately follow 
from the foregoing consideration, is, that the word bandhu in the Mitakshara 
means and includes either all cognate relations without any restriction, or at 
any rate, all cognates within seven degrees on both the father’s as well as 


on the mother’s side.” 

Again, his attempt to widen the signification of the word supinda 
by employing the English equivalent of relation does not seem to be 
supported by the definition of sapinda relationship in the Mitakshara 
itself. i 

Reference has also been made to certain passages in Rao Vish- 
vanath Mandlik’s valuable work, in which he says that the sapinda 
relationship for inheritance is not always the same as for marriage or 
impurity (arising from birth or death). That may or may not be; but 
in one part of this work to which the Judicial Commissioner has referred 
in his judgment, the learned translator of Yajnavalkya distinctly says 
that sapinda connection in general is “ co-extensive with that for 
marriage purposes.” Nor in this connection their Lordships think, can 
the following passage in the Viramttrodaya be overlooked. 

“And the text, ‘The sapinda relationship, however, ceases in the 
seventh generation’—is to be explained: consistently with the text of 
Yajnavalkya, namely (after the fifth and the seventh from the mother and _ 


the father respectively) to mean that it remains in the seventh but ceases in 
the eighth generation. Hence, as in the case of the unmarried females, 


sapinda relationship extending over three generations, as is declared in 
chapter on impurity (occasioned by death, etc.,) is considered to be 
reference to that alone; so it is to be deemed that this sapinda relation: 
(extending to the fourth degree) is relative to succession alone.” °  ă 


In the absence of any authoritative text their | 
see their way merely on abstract reasoning to di 
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the same body there is no reason why bandhus under the 
Mitakshara should be confined to certain particular lines such 


< — ee GN 


explained by the anthor. This bond comes to an end with the fifth 
degree when the descent is through a female. It seems difficult to 
conceive that the right to inherit should continue after the relationship 
on which it is founded, and which gives it birth, bas come to an end. 

Im the case of Umaid Bahadur vs. Udoi Chand’ one of the tests 
employed for determining whether the defendant in that case was a 
sapinda of the propositus was the mutaality of sapinda relationship. 
The doctrine of mutuality is based on the rule enunciated by Mann, 
and is fully explained by Rajkumar Sarvadhikari in his Lectures at 

- page 690. Another well-known Hindu writer of the present 
speaks thus of the above rule: 


“It is to be observed here that the wealth of a sapinda is taken 

b his nearest sapinda, according to the well-known text of Manu. 
Wai that text it follows that the relation of sapindaship must be mutual, 
Among agnates the relation of sapindaship is always mutual; but among 
cognates it is not so in a few cases. In order to determine whether any 
persons are heritable cognates of the propositus * it is necessary tosee whether 

, . are related as sapindas to each other,’ maid Bahadur vs. Udoi Chand’. 
2 AM they m sapindaship is mutual, one cannot be the heir of the other.” * 


b 


oe ji sore. In Babu Lal vs. Nankuram* the rule of the Mitakshara enun- 
fee: ciated in the Acharakanda relative to sapinda relationship in respect 
of marriage is assumed as applicable to inheritance. In fact the 
; igment proceeds on that basis; and the order of sapinda relation- 
foe y its limitations in Rajkumar Sarvadhikari’s Tagore Law 
a adopted as representing a correct exposition of the 
actos ine. The poak of ar phd is also explained in 
k ST i a jann da KDA a Ai 
S I“ Again, ‘sapinda the us to be capable of in 
“must satisfy n ret ngra he must bo. 50 med 1o ths 
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as the agnates of the maternal grandfather of the propositus 
and of his father and mother. The heritable bandhus, on the 


sapinda shall be that of a near sapinda. From this it is Ja that a man 


in order to be a heritable sapinda of the propositus must be so related to him 
that they are sapindas of each other.’ 


These two decisions of the Calcutta High Court have been 
challenged on the ground that they represent Dayabhaga views 
rather than the doctrines of the Mitakshara. To their Lord- 
ships the objection seems hypothetical and without any basis 
excepting the criticisms of Golap Chunder Shastri. One of the 
learned Judges who decided Babu Lal’s case’ was the distinguished 
Judge and erudite Sanskrit scholar, Mr. Justice Gurudas Banerjee 
who was not likely to allow his mind to be confused by Dayabhaga 
conceptions in determining a case under the Mitakshara law. 

The general conclusion to which a close examination of the 
authorities leads their Lordships may be briefly stated as follows : (a 
that the sapinda relationship, on which the heritable right of co " 
is founded, ceases in the case of the bhinna gotra sapinda with the fifth 
degree from the common ancestor ; (b) that in order to entitle a man to | 
succeed to the inheritance of another he must be so related to the latter _ 
that they are sapindas of each other, which is only a aga a of 













Manu’s rule. = 2 
In the presant case the plaintiffs are Laxmanrao’s paternal 
graudfather’s son’s son’s daughter’s daughter’s sons. They are his _ 


bhinna gotra sapindas beyond the fifth degree, and as the District Judge 
points out, the element of mutuality is wanting between | th em ane 
Laxmanrao. wW 
= Two considerations were strongly pressed on behalf « 3 
-lants to induce their Lordships to extend the “phan ka, of the 








eel hr It was urged that 
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contrary should also include descendants in the maternal grand- 
father’s line of the father’s father and father’s mother within 
five degrees. Thus according to them not only owner’s atma 
bandhus pitri bandhus and matri bandhus are his heritable bandhus 
but also his father’s and mother’s atma bandhus, pitri bandhus, 
and matri bandhus are also his heritable bandhus. Such a 
view, however, is wholly erroneous. The very words” used by 
Vijnanesvara in dealing with the inheritance of bandhus in 
Ch. II, sec. VI, where, in defining bandhus for purposes of 
inheritance, he expressly says thatthe bandhus are of three 
classes, viz., atma bandhus, pitri bandhus and matri bandhus 
preclude any such assumption. In the enumeration of heritable 
bandhus he gives nine instances from Satatapa’s text but the 


| qaga Aaaa aaa: Agara agara 


between a spiritual preceptor and a pupil should be regarded as creating 
a far closer tie than remote relationship of blood. 

é As regards the other consideration which is based on the possibility 
_ of the Crown becoming a claimant in the presence of remote bhinna- 
p “gotra, their Lordships need only observe that whether such a claim 
se OE be justified or even be likely to be advanced, it does not seem 
a oe ‘necessary to express an opinion in the present case. 

Nes "Here the defendant is in possession of Lakshmanrao’s estate 
os É “NCEE as heir to his wife, Lakshmanrao’s daughter. The plaintiffs’ 
= suit is an action ejectment, and they must, in order to succeed, strictly 
ti prove their title. — 

j Tt is a matter of satisfaction to their Lordships that they find 
Pitviselves in complete agreement with the learned Judges in the 
ee fourts | below. The District Judge is himself a Hindu, versed in 
| , and has Seinen the authorities i in onginel | Hi decision i ae 
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illustrations all fall within one or other of these three classes. 
Mitra Misra who mentions some bandhus other than the nine 
given by Vijnanesvara, does not mention anyone who would not 
fall within the classes mentioned by Vijnanesvara. In fact, no 
commentator within the last eight hundred years has ever 
suggested that there may be classes of heritable-bandhus other 
than the three specifically mentioned in the Mitakshara. In Amrit 
Kuwmarvs case the Full Bench say that Vijnanesvara’s enumeration 
is used simply in establishment of the proposition that there are 
three classes of bandhus. In Ramchandra vs. Vinayak their 
Lordships observe that Giridhai’s case is no authority for the 
proposition contended for by the appellant, that the classes 
specified by Vijnanesvara can be added to. Thus it is clear 
that the classes mentioned by Vijnanesvara are exhaustive and 
other cognate relations though they may be within five degrees 
are too remote for purposes of inheritance and are therefore 
excluded from the category of heritable bandhus. The rules of 
exclusion which we formulate follow naturally from the fact 
that the heritable bandhus under the Mitakshara must fall 
under one or another of the three classes mentioned by 
Vijnanesvara. 

We should ascertain then who are his own bandhus, 


. 7c . A a? | i . 
Piece REAA who are his father’s bandhus, and who are his 
of bandbus. mother’s bandhus. 


The text of the Mitakshara referred to above gives us a 
clue to them. They are to be found in the owner’s own family, 
which is also that of his father, in his mother’s family, in 
his father’s mother’s family, and in his mother’s mother’s 
family. | 

The heritable right will accrue to a cognate sapinda of the 

„ deceased, if (1) the former be in the latter’s 
(1) The deceased's > p 4 i 
own (2) his fathers; descending line; (2) if he be in the deceased 
and (8)his mother’s. 
owner’s father’s family ; (3) if he be in the late 
proprietors maternal grandfather’s line; (4) in his i Ms 
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maternal grandfather’s line; (5) in his mother’s maternal 
grandfather’s line.* 

In order to determine then whether a person is a heritable 
cognate sapinda of the propositus, “it is necessary to see 
whether they are related as ‘sapindas’ to each other, either 
directly through themselves or through their mothers and 
fathers.” ° 

In other words, the right of inheritance will accrue to a 

Illustration bya VANdhu, if the late owner and the person 
genealogical tree. claiming the heritable right are sapindas 
of each other, either (1) directly through themselves, or (2) 
through their fathers, or (5) through their mothers. 

Gaerne 
d % S (sa) 


Sı Sy Sa d NG Ss 
A Sey Cee La Gat ee oo. eee | 


Propo- 
situs. 





Tn thé table above A, B, C are paternal ancestors of the 
r teas “Sy Bus Ss etc., are male descendants OF AB, GU 
re spresenti a daughter. 
Hg “ands s; are Sapindas of the deceased, because both of 
are within six degrees from the paternal ancestor, A, of 
But tl e late owner and S4 are not sapindas of 
a aaa ina eal s not withir 













a ate. Vinayak, me i. A, 200 ; 4 
neei kz l 
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Again B and B—s, are not heritable sapindas of each 
other, “ either through themselves or through their mothers 
and fathers ” ; and consequently the deceased and B—s, are not 
each other’s sapindas. They are not each other’s sapindas 
connected in such a manner that the heritable right may accrue 
to B—s,, because the propositus is not a descendant of the line 
of the maternal grandfather, either of B—-s,, or of his father, 
or of his mother. 

Similarly, the propositus and (—-s,, are not sapindas to 
each other, either through themselves or through their father, 
or mother. 

In treating of gotraja-sapindas, I have explained to you 
that mutual sapindaship is the great criterion of heritable 
right. Unless a person can show tbat he and the deceased are 
sapindas of each other, he cannot be in the line of heirs for 
want of mutuality between him and the deceased. This quality 

of correlation is an absolutely necessary con- 
determined hy the dition by which the heritable right+of a given 
re E ANE person is determined. If it can be shown that 

the propositus and the given person are each 
other’s sapindas, then this reciprocal relation is the ground 
upon which the inheritance devolves upon the claimant. If a 
you wish to know whether a cognate kinsman of the late owner — 
can legally claim the heritage, find out whether they are each — ea a é 
other’s sapindas, “either directly through-themselves or thro agh N a 
their fathers and mothers”.’ If you are satisfied that this 
reciprocal relation exists between them, then the cla 
absence of nearer heirs, may take the heritage. 
In finding out the heritable bandhus Sy 
sib beer in a mind, asl bate 
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mutual sapindaship between the deceased and the claimant. The 
‘ rule of mutuality virtually determines the heri- 
The doctrine ap- A X IN 

plicable“to the ban- table right of bandhus. It limits the general 
principle that sapindaship embraces. seven 

generations in the father’s line, and five in the mother’s line. 
These two rules act and react upon each other, and by their 

joint action fix the limits of the heritable right of bandhus. 
In Ramchandra vs. Vinayak their Lordships lay down 
“The general conclusion to which a close examination of the 
authorities leads their Lordships may be briefly stated as follows 
(a) that the sapinda relationship, on which the heritable right 
of collaterals is founded, ceases in the,case of the bhinnagotru 
supinda with the fifth degree from the propositus; (b) that in 
order to entitle a man to succeed to the inheritance of another 
he must be so related to the latter that they are supindas of 
each other, which is only a paraphrase of Manu’s rule’’.’ 

= It may sometimes happen that the deceased owner and the 
claimant are sapindas of each other, and yet the latter is not an 
heir of the former. The following diagram will explain my 
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Though mutual sapindaship exists in these two cases—both 
os eee A—s, and B—s, being only four degrees re- 
ofasapinda not be- moved from the common ancestor—they are 
ing an heir. < x 4 
not entitled to the heritable right. The reason 
of their exclusion is, that the deceased was not in the line of 
the maternal grandfather, of either A—s,, of his father, or of 
his mother. The deceased was in the line of A—-s,’s father’s 
father’s maternal grandfather’s line. In the case of B—s,, the 
deceased was in his father’s mother’s maternal grandfather’s 
line. A—s, and B—s, are thus too remote to inherit. 
If you admit that two kinsmen must be sapindas of each 
other when one of them is an heir of the other, the conclusion 
is irresistible, that the Mitakshara and the Viramitrodaya, in 









declaring that the following persons— | ait 
1. Father’s sister’s son, : cota | 
taa 2. -Mothers ,, K ` 
: 3. Maternal uncle, 
4. Maternal uncle’s son, 
( 5. Father’s father’s sister’s son, ‘za 
IRs 6. youn ers. on. = 
ve » maternal uncle, k 
8 » Maternal mncle’s son, ro Ok aaa 
9. Mother’s father’s sister’s son, “ah 
an 10. i mother’s _,, 55 
4 j IN hs AG maternal uncle, — 
12: J: maternal uncle’s son, 
are heirs as bandhus, have recognised alko the fall a 
kinsmen— s. i ee 


1, Maternal grandfather's son? kaa i 


“ya,  daughter’s s 
By KE “Father's daughters s son, a ki SAP 
E Pa ternal gr andfather’s daughte s 
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as cognate sapindas. As bandhus these kinsmen must be held 
to be entitled to inherit. 

If we classify now all the bandhus, who are expressly and 
impliedly mentioned by the Mitakshara and the Viramitrodaya, 
we shall find (see annexed Table) A—s,, S4 Se B—s,, So Se and 
C—s, among handhus es parte paterna 9 A—a,, Wos Was Sis Sas Sis Sey 
and B—s, among bandhus ew parte materna ; and A—2a,, ta, Sı 
among father’s and mother’s bandhus. 

If you carefully examine again the texts of the Mitakshara, 
in which the sapinda-relationship has been defined’, you will 
observe that in one place” the author has expressly mentioned 
the maternal grandfather and his futher, and the maternal uncle 
and his son, as sapindas ; and in another place” he has indicated 
also the three immediate maternal ancestors and their four 
descendants as sapindas. 

You will thus observe that no less than thirty-four kinsmen 
have been declared as bandhus by the Mitakshara and the 
Viramitrodaya ; and, by following “the principles of exposi- 
tion ” contained in the Mitakshara itself, we easily find out the 
other cognate sapindas who arą entitled to heritable rights. 

Let us now bring together all the texts of the Mitakshara 
upon which the heritable right of the bandhus is based, and by 
which their order of succession is regulated : 

1. On failure of gotrajas or gentiles, bandhus are heirs.‘ 

2. <A bandhu is a cognate sapinda.” 

3. The sapinda-relationship reaches to ‘the seventh degree 


be. in the ajin line ; and to the fijth eek in the maternal 


roe 1, 52, 53 io ‘ A ER. 
1 px. aan gpp 
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4. The nearest sapinda is entitled to thesproperty of his 
deceased sapinda-kinsman.' 

[The nearest blood-relation inherits, if he and the deceased 
were sapindas of each other. | 

“Nor is the claim in virtue of propinquity restricted to 
sapindas, but it appears from this very text (of Manu) that the 
rule of propinquity is effectual, without any exception, in the 
case of samanodakas, as well as other relatives, when they 
appear to have a claim to the succession.” 

5. “ Bandhus are of three kinds—related to the person 
himself, to his father, or to his mother. 

Here, by reason of near affinity, the bandhus of the 
deceased himself are his successors in the first instance; on 
failure of them, his father’s bandhus; or, if there be none, his 
mother’s bandhus.” ` 

The following rules are founded upon the texts quoted 
above : 

I. A bandhu is a cognate sapinda within four degrees, 

ah apak na counting (1) from the deceased himself, in | 
nate sapinda within ascent or descent ; (2) from any one of the four __ 
Eanes immediate ancestors of the deceased.‘ (exclud- 5 s 
ing the deceased and the common ancestor). ree: 

The word ‘ ancestors ° includes here— 
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1. Ancestors of the deceased ex parte paterna. . 
2. Ancestors of the deceased ew parte materna. — 
8. Ancestors of the father of the deceased ex parte 

4 Apceastor, of the mother of the deceased ex pa 
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It should, be particularly noted that, in counting the degrees 
from the deceased, or from a common ancestor, neither the deceased, 
nor the common ancestor, should be included in the counting. 
You will thus easily perceive that a person is entitled to succeed 
as a bandhu : 
l. If he is a cognate sapinda within four degrees, counting from, 
but exclusive of, 
a. The deceased himself (in the descending line). 
b. Any one ot the first four paternal ancestors of the deceased. 


2. If he is a maternal ancestor, or the descendant of a maternal 
ancestor, within four degrees— 
c. Of the deceased himself. 


d. Of his father. 
e. Of his mother. 


sapindas of each other, while their sons are sapindas of each other “by frog’s leap’. (Nirnaya 
Sindhu, 236; Dharma Sindhu, III, 506.) 
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L a à gigi ——— Ser PAG ma aaa ah 
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n diagram given above, A is the common ancestor, s; and x, are his sons ; s; and 

grandsons, etc. d, and d; are the daughters of ss and 2, respectively : s4 and x4 

: “song of these danghters, are not sapindas of each other. “But their SONS, 55 and zz, are 
nd as of the eg by frog’s leap’ i 


» pro nr Gens is ‘mot a “sapinda of the fifth ancestor’s, or his son’s, daughte 

: Ha a a say ag NA PAHANG eck! = “Among father's maternal kinsmen the fifth awe eld 
ts of maternal ancestors are not sapindas of the father of the pro- 
D, sapindas of the propositus himself. 
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II. The right of inheritance accrues to a bandhu, if the 

late owner and the person claiming the heritable right were- 

related as sapindas to each other, either directly through 
themselyes, or through their mothers or their fathers. 

In other words, a heritable bandhu is a cognate sapinda 

within four degrees, counting from (but excluding the deceased 


and the ancestor)— 


The deceased in ascent or descent. 

Deceased’s paternal ancestor within four degrees. 
Deceased’s maternal ditto ditto. 

Deceased’s father’s maternal ditto ditto. 
Deceased’s mother’s maternal ditto ditto. 


IS OT 


N.B.—The word ‘five’ is to be substituted for “four” in the case 
of father’s bandhus. If the deceased or his ancestor be related 
through father’s mother, then five degrees, instead of ‘ four,’ should be 
counted in both directions. Thus grandson’s daughter’s grandson is 
related to the deceased (or his paternal ancestor) throngh father 
mother. He is, therefore, a heritable bandhu. This is true not only 
among the cognate sapindas ex parte paterna, but also in the line of the 
deceased’s father’s maternal ancestors. We shall thus have five addi- 
tional bandhus among cognate sapindas es parte paterna, and seven in 
the line of father’s maternal ancestors : . ee» 












b—s,’s son 
A—s,’s ,, me EY 
B—s,’s ,, p Bandhus ex parte paterna. 
C—s,’s ,, : 
D—s,'s 5; rat hs if 


2 


C; C—a,, Was Vss Y 
A— s,s son 


Ver ee 
= ber MIN 
4 i 24 Paar 


ee s 














Sos 
CENTRAL LIBRARY 


600 THE HINDU LAW OF INHERITANCE 
D 
c- 
B- 
A- 
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According to this prjnciple, D, in the annexed diagram, 
who traces his relationship through P’s father (f), is a sapinda 
of P, being within 7 degrees from him. But f, the father of 
P, tracing his relationship to D, through his (f’s) mother, 1s 
beyond 5 degrees from D and consequently is not a sapinda of 

f not being a sapinda of D, f’s son (P) cannot be considered 

a heritable sapinda of D. Thus there being no mutuality of 
= sapindaship between P and D, D must be excluded (see p. 592, 
Mandukapluti Sapinda, and p. 597 foot-note). D being left out, 
there remain only 6 degrees between P and C. 
According to the principle adopted by me, the Propositus 
= (or the common ancestor as the case may be) would not be 
ie in mas Na Bs ee 
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E 

This kinsman (father’s bandhu) tracing his relationshi 
through his father, s, is within 5 degrees from A. He is, there- 
fore, a sapinda of A, and consequently of P. Now take it the 
other way. A also, (and consequently P), who is related to sa, 
through P’s father (f), is within 5 degrees of sa. A (P) is, 
therefore, a sapinda of s°a. | 4 

There thus being mutual sapindaship, s'a is a heritable 
bandhu of P. The same remarks would apply to Ba Cie eae 
well as to all other Father’s bandhus in Chart II. fsa i ts (Bt zi 

Apply the same remarks, mutatis mutandis, to b—s°a, 
the bandhu in the descending line, as well as to Bandhus er 
parte paterna, A—sa, ete. You will find that these are also- 








heritable bandhus. DENG AS 
= All others—except those pointed out as s'a, (under excep- ae 
tional heirs), in Charts I (a) and II—are excluded. asrar ggih 


Among the remote kinsmen of mother’s maternal am 
and among those of mother’s ‘mother’s maternal ancest 
trace their relationship through JR: so Mother, | (Chart 
1T), pana could not, i hang i ende" to the gak re 
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2. Cognate ascendant of the deceased is excluded from 
inheritance when he does not belong to— 

a. The deceased’s maternal grandfather’s line. 
b. The deceased’s father’s ditto. 
c. The deceased’s mother’s ditto. 

The effect of the last rule is, that it excludes from inherit- 
ance the great grandson of the daughter and the grandson of a 
daughter’s daughter in all the different classes mentioned above. 
The son of the deceased’s daughter’s grandson (son’s son), for 
example, is excluded, because the deceased was not his maternal 
ancestor, nor was the deceased the maternal ancestor of his 
father or of his mother, but of his father’s father. Similarly, 
the son of a daughter’s daughter’s son is excluded, because 
the deceased was the maternal ancestor of his father’s 
mother. These kinsmen are too remote for the purposes of 
inheritance.’ 

If you remember then the definition of a heritable bandhu 
Construction of given above and this rule of exclusion, you 
eapopus tables. will easily be able to construct the three follow- 

“ing Tables of Succession : 
The first table (a) shows the bandhus ew parte paterna of 

a the late owner himself. In the first table (b) 
e tables ex- b 
a plained and illus- are to be found his bandhus ex parte materna. 
: $ The second table shows his father’s bandhus ; 
4 F and the third table shows his mother’s bandhus. These are the 
DN = three kinds of bandhus, who have been declared by the Mitak- 
7 shara to be entitled to the heritage in default of gotraja 
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represent the agnate descendants of the deceased, or of a common 
ancestor. 
. : There are five classes of bandhus in the 
‘ive classes 0 


bandhus in the des- descending line 


cending line. 





1. ‘The daughter’s son, and the latter’s son. 


2. The son’s daughter’s son, and the latter’s son. 

3. The grandson’s daughter’s son (and the latter’s son). 
4. The daughter’s daughter’s son. 

5. The son’s daughter’s daughter’s son. 

Here are altogether seven (eight)’ persons who are bandhus 


There ure seven OL the deceased. They are cognate sapindas of 
SUG DATAONA, the deceased, and the deceased was a sapinda 
of each of them. Inasmuch as, therefore, the deceased and 
these persons were each other’s sapindas, the right of inherit- 
ance accrues to all these seven (eight) cognate kinsmen : 
1. The daughter’s son is a heritable bandhu, because ka 
1. Daughter’sson. 18 Only two degrees removed from the deceased, 
and the deceased was his maternal grandfather. 
2. His son is also a heritable bandhu, because he is three 


2 Daughters degrees removed from the deceased, and the 












a.s. 802. latter was the former’s father’s maternal grand- 
father. i ae 
3. The son’s daughter’s son is a heritable bandhu, because ve 
- 3. Son's daagh- be is only three degrees removed from the — = 
LEDA Boni * deceased, and the latter was the form or 


maternal great grandfather. Xi 7 


4. Son’s dangh. TAOGE GS E ese the deceased, | an 
tor santan dson, latter was the former’s s father’ s matern 
adane | 
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great grandfather. (S. His son is a heritable 


he is five degrees removed from the deceased, 


because the latter is related to the former as his father’s 


bandhu). 
6. 


6 Daughter's 
daughter's son. 


The daughter’s daughter’s 


son is a heritable bandhu, 
because he is only three degrees removed from 
the deceased, and the latter was the former’s 


mother’s maternal grandfather. 


Tas 


7.Son of the 
daughter of the son’s 
daughter 


No others 


No others are ban- 


2 a chy with rights of 
re inheritance in the 
descending line. 
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Smoter, descen- 
bandha bees heritable 


Seven herital 


The son’s 


daughter’s daughter’s son is a heritable 
bandhu, because he is only four degrees removed 
from the deceased, and the latter was the 
former’s mother’s maternal great grandfather. 

besides these seven (eight) are entitled to the 
bandhu relationship for purposes of inheritance. 
We have shown already, that the daughter’s 
great grandson and the daughter’s daughter’s 


grandson are excluded from this heritable 


_ The remoter descendants of these seven (eight) persons 


are not heritable bandhus for want of mutuality 
between them and the deceased. The late* 
owner and these remoter descendants are not 
each others sapindas for heritable purposes. 
| similarly find that there are only seven (eight) 
heritable bandhus in the lines of each of the 
four immediate paternal ancestors of the 
deceased, viz., his father, grandfather, great 
e aa and father’s great grandfather. | ey 
prr: there are oT four prceralel ascending 
Y Try one 
yon will find that a cognate oe 
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bandhu who would be entitled to succession. H’s daughter s 
son is the first cognate kinsman whom you meet. He is only 
two degrees removed from the fifth paternal ancestor of the de- 
ceased; he is, therefore, a sapinda of the deceased. But the 
deceased was the fifth descendant of the maternal grandfather 
of the given person. As he (the deceased) was, therefore more 
than four degrees removed in the mother’s line of the given 
person, the deceased was not recognised as his sapinda. Inas- 
much as, therefore, the deceased and the given person were not 
each other’s sapindas, Is daughter’s son is not a Bandhu cap- 
able of taking the inheritance. Every other cognate kinsman, . 
in #’s line, or in any other line above this, is, in this manver, 
you will find, excluded from inheritance. 
We have thus found out thirty-five (forty) cognate 
een sapindas or bandhus in Table 1 (a) who are 
and descendinglines. capable of taking the inheritance in default of 


the bandhus are alto- f F r 
wether thirty-five in gotrajas. Now let us determine the order of — 


sos succession among them. 

« Nor is the claim in virtue of propinquity,” says the Mitak- 
-shara,* “ restricted to sapindas ; but, on the contrary, it appears 44 
from this very text—‘ To the nearest sapinda the property of the ) ; 


‘deceased sapinda next belongs ’™—that the rule of propinquity is sig 
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ae property of a near sapinds shall be that ole 
«“ says Chief Justice Chamier? is the foundon i 
heian in the Hindu Law ” sD. an. 







oi es abasa that WON be 


ae pated yeh rate 















606 THE HINDU LAW OF INHERITANCE 


text should be followed to determine the order of preference 
amongst Bandhus. The rule is, that the nearer excludes the 
more remote. We know also that the cognates related to the 
person himself exclude his father’s Bandhus, and the latter 
exclude the Bandhus through the mother.” “The right of suc- 
cession amongst the three classes of bandhus mentioned in the 
text is governed by the propinquity of the class.” ° 
Of the thirty-five (forty) bandhus in this table (I a), let us 
Illnstrationsofthe SCC- 1m what degree of kindred each of them 
Bencsple. stood to the deceased. 

The following diagram will show you at a glance the 
degree of kindred in which each bandhu stood to the deceased, 
and the nature of the relationship of each to the late owner. 

Let the numerical figures represent the number of degrees 
by which the deceased (or his ancestor) is removed from each 
bandhu. 


_ Let ob represent a person’s own bandhu; fb his father’s 
"bandhu; mb his mother's bandhu. 


eS is First, in the descending line, the deceased is — 


2 ob of s, 


. ae > kah á 
pis “2 ob of s 





Lecture KIT 


(Mina Bandhesa) 


A 
a 
Kr 


x parte patern 


indas Ex 


I@MITAKSHARA-BANDHUS. 


Owners Cognate Sap 


56 








lecture XII 


Ie MITAKSHARA—BANDHUS. 
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Lt fb of s, 
(SETA) 
dmo, 8, 
4 S. 


59 393 r) 
Just in the same way the exact relationship and propin- 
quity of the deceased with regard to each 


Law of graduation 
of three classes of 
bandhus for herit- 


able purposes. We know that those persons to whom the 


(1) ones own ban- 


dhu, (2) his fathers deceased was related as their own bandhu, will 
(3) and his mother’s . 
arranged in orderof be preferred to those to whom the deceased 
aference. : . A 
SET was their fathers bandhu, and the latter will 
be preferred to those to whom the deceased was their mother’s 
bandhu.” We know also that, according to the general princi- 
ples regulating the order of succession in the Mitakshara, the 
kinsman—to whom the deceased was related as his own bandhu 
—of a nearer line will exclude a similar kinsman of a remoter 
line. The same remarks apply to those kinsmen to whom the 
deceased was related as their fathers bandhu, or their mother’s 
bandhu. All other things being equal, the nearer line excludes 
the line more remote; and the nearer kinsman of the same line 
excludes the kinsman more remote. 
A word of explanation, however, is here necessary. We have 
shown in a previous Lecture that Vijnanesvara 
Rule of nearer 7 $ z 4 
line excluding aline in dealing with the order of succession amongst 
more remote how = Se a A < 
far applicablein the gotrajas” has indicated that propinquity of 
case of bandhus. 3 : z $ / 
gotrajas is to be determined by lines of 
descent; he has also shown us the way in which we are to 
apply the principle of propinquity in practice. If the rule of 
nearer line excluding a more remote one be applied without 
reservation, the result would often be most anomalous, wholly 


inconsistent with the fundamental doctrine of propinquity by 


bandhu can be easily ascertained. 


1 Mit., I], 7. 2. A 
` Lecture XII. - E 
3 Mit., Ch. II, Sec. v. 
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community of corporal particles." In the recent case of Buddha 
Singh vs. Laltu Singh? the Judicial Committee have held that 
amongst gotrajas after three degrees of descendants in each 
line, succession goes to the next higher line.” The rule there- 
fore that the nearer line excludes the more remote has to be 
taken with reservation even in the case of gotrajas. Amongst 
handhus it has to be applied with still further reservations and 
qualifications. It is controlled by other rules, e.g., that atma 
bandhus come before pitri bandhus and pitri bandhus before 
matri bandhus*; that amongst atma bandhus, those ew parte 
paterna to be preferred to those ex parte materna; that the 
distance from the common ancestor is the test of propinquity * 
and so on. The Madras High Court in a case“ has preferred 
the father’s daughter’s son’s son to maternal grandfather’s son’s 
son on the grounds that though both are atma bandhus the 


= the latter who is atma bandhu ex parte materna and the former 
Ae “ad descendant of a nearer line is to be preterred to the 
Mare are a descendant of a remoter line. The decision is perfectly 

i In another case” however, the Madras High Court pre- 
fer sue the grandfather’s daughter’s daughter’s son to great 
“gra ndfather’s daughter’s son on the ground first, that the 
_ former being descendant of a nearer line is to be preferred to 











former is an atma bandhu while the latter, a pitri bandhu as — 


BA ee cite and therefore according to- 
meee ‘of determining Opini really more 


former being atma bandhu ev parte paterna is to be preferred to 


ES the latter who is descendant of a remoter line and second, the ` 







: 3 pe a by the gee Council. Both the grounds, it is submitted, TEN 
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distant from the propositus than the latter who though belonging 
to a more distant line is only 3 degrees removed from the 
common ancestor. As observed by Chamier, C. J., if in the 
case of bandhus effect be given to the rule that the descendant 
of -a nearer line excludes that of a remoter one “it may easily 
-happen that an obviously more remote heir will exclude a nearer 
sapinda”’.* The true principle therefore is that in the case of 
bandhus, all other things being equal, a nearer line will exclude 
one more remote. As regards the second ground of the decision, 
viz. that the great grandfather’s daughter’s son is a pitri bandhu 
we maintain with the utmost deference to the Privy Council 
that its decision? to that effect is not correct. We shall deal 
with this question more in detail later on. The decision in 29 
Mad., 115, is wrong also on the ground that the deceased being 
matri bandhu of the former he should not have been preferred 
to the latter to whom the deceased was atma bandhu; in other 
words, the decision has contravened the rule that where there 
is a less intervention of females, the claimant is to be preferred 
“to where there is a greater intervention.* 
We thus see that s,, S» ss, of the descending line are first 
ao de Ok EA entitled to succession in order. These are the 
JAK a AME PA late owner’s daughter’s son, his son’s daughter’s 
nate sapindas ec son, and his grandson’s daughter’s son. PA 
SE sa age daughters son of the deceased is entitl ğ 










among the agnates. His E ertora, need not bed i is 
here at all. moe 
In default of these, ibe heritage goes e Sp Sy 4 
A These are the deceased owner’s father’ S| au ght ter 
-his brothers asa s son, and mis s nephiige s de oF 
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The succession then devolves on s,, Sa $3 in Bs line. 
On failure of them, s,, Sẹ}, 33 in ©’s line are heirs. 
After them the right of inheritance accrues to 8,, S» S3 10 
Ds line. j 
It will be noticed that s,, S ss of the descending line of 
As line, of B’s, and of C’s line, are the very persons who are 
competent to present parvana oblations to the deceased. If, 
instead of applying the rule of affinity in regulating the order 
of succession, we had applied the principle of religious benefits, 
the results would have been exactly the same. This is an 
additional proof that the doctrine of religious benefits and the 
doctrine of affinity are not materially different from each other. 
They are inseparably connected with each other, and when 
properly applied they yield the same results. 
On failure of the kinsmen to whom the deceased was relat- 
ed as their atma bandhu, s,, s, (and sa) of each line are succes- 
os sively heirs (to whom the deceased was related as their 


~ pitri bandhu). 
When these are exhausted, the inheritance next goes to se 
and s, of each line in order of proximity (to whom the deceased 
fas related as their matri bandhu). 

; "We thus see that, in the descending line and in the pater- 
nal lines, the order of succession is fixed in the following manner : 
mee 1. Sons of the eal of the family. oe E 
ea Fo of = ca sons d TO = PN 4 
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t “We a now come to the ee sapindas er Pi F l 
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You will observe that there are only three parallel lines in 
Arranged in three this table. C, the maternal great great grand- 
tos MOUIN father of the deceased, is removed four degrees 
from the late gwner. The sapinda-relationship cannot go 
beyond. four degrees (excluding the deceased) in his mother’s 
line. 

The order of succession among bandhus ex parte materna is 

slightly different from that prevailing among 
torre on tiy the bandhus ex parte paterna. The three agnate 
different from that descendants of the maternal ancestors first 
of thejprevions class. 

claim the inheritance. The deceased was 
related to them as their own bandhu ew parte paterna. They 
are preferred, therefore, to those to whom the deceased was 
related as a bandhu ew parte materna. y, the fourth agnate 
descendant, however, who, you will observe, is placed after 
dotted lines in the table, will not succeed after x, in each line. 
Į will tell you why he will not do so. 

The deceased, it is true, was related to him as his own 
bandhu four degrees removed; the deceased, therefore, was a 
bandhu of y ex parte paterna. Now the deceased was related 
to s,, S» and s, also as their own bandhus ex parte materna, two, 
three, and four degrees removed respectively from them. But 
the deceased was a bandhu of y ex parte paterna. It would 


appear then that, according to the general principle regulating 


succession in the Mitakshara, y should exclude s, S» s We 
have seen, however that, according to the Viramitrodaya and 
Saar oe other standard works highly esteemed in the 
io spiritual princi- Benares School, the doctrine of religious efficacy 
should be applied in regulating the order of 

succession. In obedience to this rule, therefore, y should be 
excluded from succession till all the kinsmen presenting parvana 


The decision of the Madras High Court in Appandai vie ogibati 33 Mad. 
where mother’s sister's son is preferred to mother’s brother's son, is wrong and is dissen 
from by the Allahabad High Court in the case of Ram vs. Rahim, 38 All, 





> 


ee 





612 THE HINDU LAW Of INHERITANCE 


oblations to the maternal ancestors of the deceased have been 
exhausted.' 
à DONY Among the bandhus ex parte materna the 


_ The way in which 
it ia fixed. order of succession should be fixed in the 


following manner : 
= l. The three maternal ancestors and their three agnate 
descendants, in order of proximity. 
2. Sons of daughters of the family. 
3. The fourth agnate descendant in each line. 
4. Sons of daughter’s sons. 
5. Sons of daughter’s daughters. 
j -In other words— 
REER AA a. Aa A—a,, 
> > B, B—x,, Br, B— t, 
>. © °C, Ce, C—a,, C—a,, 
a take the heritage successively in order of proximity. 
= Then come in s; S» Ss in each line as heirs. 
= Then comes the fourth agnate descendant in each line. 
A in each line, follow them; and ss, s; exhaust the list. 














So ‘S53 
We now come to the second and third tables—to the 
father’s and mother’s bandhus of the deceased, 
in other words, his Pitri Bandhus and Matri 
_, Bandhus. 

Here m represents the mother of the 
ie fre sella vis father ; and m, represents the mother 
ae rs Nk or or mother. 
1 B re > e esent the ‘maternal grandfather and great 
hie the e father and mother of the deceased 


yr epresents father’s s maternal grandfather’s — = 
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As regards father’s bandhus in Table Il, there are three 
parallel lines and four agnate descendants in each line. The 
cognate descendants in (Ps line, who trace their connection 
through their mother, being more than jive degrees removed 
from the deceased, are excluded. 

With regard to mother’s bandhus in Table III, you wiil 
observe that there are only two parallel 
‘Two parallel lines. 7 x 4 

lines. B is four degrees removed from the 
deceased, and the sapinda-relationship cannot go further in 
this case. 

The order of succession among the father’s and mother’s 

Order of succes- bandhus will be similar to that among the 
sion the same as in 
Table I (b) or as bandhus ea parte materna of the deceased. 


amon g bandhus et 
parte materia. 


The Mitakshara enumerated only nine bandhus. With the 
daughter’s son, there were only fen kinsmen | 

the Mitakshare’s list who claimed the title of bandhu for nearly four 
only nine. centuries. The  Viramitrodaya added three 
more—the maternal uncle of the deceased, of his father, and of 
his mother. No addition was made to these bandhus for an- 
other three hundred years. Even the sister’s son, for a very 
Efect of judicial long time, was denied the heritable oe iia 
EOE came repeatedly before the British Courts 
claim his right. He was sent away every time as a pret 2 
and an interloper It was the sister’s son, however 
‘strong in his right, would not be discouraged, and c 
2 ne down. aa re made his pe eee 
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The archaic laws of the Mitakshara are not suited to the 
advanced state of Hindu civilisation at the present day; they 
must be modified and altered to suit the present circumstances 
of the country. The ball of progress is rolling on, and new 
principles of exposition, discovered by the light of modern 
Juridical science, must be applied to find out the latent meaning 
of the words of the Mitakshara. My words may be stigmatised 
as heretical. Our lawyers will not admit anything that is said 
done by the present administrators of Hindu law which is 
not in accordance with the spirit of the ancient code. The 
courts simply throw light, they say, upon what was left doubtful, 
or what is obscure im the ancient law. I have nothing to say 
against such observations. What I simply intend to say is, 
that the law will change as the circumstances of-the country 
Ana the law of CPange; and new doctrines and new principles 
progress, and oyoln- 7 will «replace those which governed{the law of 
4 succession in former times. ‘The. law of pro- 
gress will necessitate these changes. The ball is continually 
rolling on, and nothing can arrest its progress at the 
present day. That the new laws must. be based upon the 
old laws can never admit of the shadow of a doubt. 
FA Order and progress are inseparably connected with each 
other. The present state of society is an outcome of the 
X _ past, and the future will be an inevitable result of the present. 
“AJI law is a compromise pecan the past and the present, 
F, a etween tradition and convenience.” What we only wonder 
| that people are determined to deny the existence of the — 
of progress in Hindu law. They will persist in declaring A 
hat the growth of Hindu law has been arrested, and that there 
is no ` ity in the ancient codes of the country. The growth 
| rent schools of Hindu Law, as we have pointed out 
es the lie to such a theory. What Was - 
entat ` rs and ets, writers has to be 
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is to interpret the law so as to bring it in line with the require- 
ments of modern times, “to broaden the law from precedent to 
precedent ?” as observed in a very recent case ` by Mr. Justice 
Sadasiva Ayyar. It may be true that the old legal treatises 
are not adapted to the present exigencies of Hindu society, but 
to say that the spirit of Hindu law is dead, is to show an utter 
ignorance of the law of social progress in India. 
To return from this digression : 


In the case of Doorga Bibee vs. Janaki Pa asad, the ques- 


Can a brothers 
daughter's son suc- 


tion was, whether a brother’s daughter’s son 
should succeed as heir, under the Mitakshara, 


Makh law: in the absence of nearer heirs. This question, 
TG Fe eer said the Calcutta High Court, “is settled by 
Bg ikan “yy the decisions of the Privy Council in the case 
Bengal. Amrita of Giridhari- Lall Roy vs. The Government of 
Pir ee Bengal, and of a Full Bench of this Court in 

< < Amritakumart Devi vs. Lakhi Narayan Chucker- 
butty, where it was held, that the enumeration of ban- 


dhus in II, 6. 1 of the Mitakshara is not to be considered as 


exhaustive. 


nearer heir ” 


: “Sister s daughter's 
son. Bahadur 
vs. Udđoi Dhang. 


4 
ToD Se ah i oe 


coe and Mr. asies Parada? onthe th 


eas question of Hindu 
en A Uli 


That being so, there is no ground for- saying that 
a brother's pe s son cannot inherit in the absence of pee 
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-. 
The question, whether a sister’s son should succeed in pre- 
Sister's son in ference to the mother’s sister’s son, came before 


competition with . i : 
mothers sister's the Calcutta High Court in the case of Ganesh, 


Ganesh Ch. Roy C hunder Roy vs. Nilkomul Roy.” Mr. Justice 
Eana Roy. RIG: Mather: in delivering the judgment 


MEN Nobo Bohn, the widow of Mooktar Bahadur, to S the pro- 

perty originally belonged, and for the purposes of the question at issue, 

it must be taken that the plaintiff has a right to recover the property 

from the defendant, unless the latter can show that by Hindu law he is 

the heir of Mooktar Bahadur. = 

i “The defendant claims to be the heir of Mooktar Bahadur 

through Mussamut Juswant Koer, his maternal grandmother: his 
A mother having been the daughter of Juswant Koer, and Juswant Koer 

having been the sister of Mooktar Bahadur. 

« He contends that, standing im this relation to Mooktar Bahadur, 

he is his bandhu, or cognate, and as such his heir within the meaning 
= of the rule laid down in the Mitakshara, chap. 2, sec. 5, verses 3 and 6, 
EPR ganai in sec. 6. 

= ee “It is contended on his behalf that the term ‘ sapinda’ in the 
iy AN portion of verse 3 has been mistranslated by Mr. Colebrooke to 

paei mean “ connected by funeral oblations, whereas its proper meaning is 
i connected by ties of consanguinity ’. 

“Tf Mr. Colebrooke is right, the defendant could not be a ban- 
1 of Mooktar “Bahadur, A on the other hand, Mooktar Baha- 
would be the bandhu of the defendant. 

a EN aS Hae defendant relies upon a passage in the untranslated por- 
tion of the Mitakshara (Achar Adhyaya) quoted by Mr. Justice Dwarka 
N Nath Mitter in his judgment in the case of Amritakumari Devi vs. 
} ii rayan Chucker Dubey in 2 bengal Law Reports, Full Bench 
Iss, pp. : 33, 34. Aes eae 

ee See “also a passage from Parasara Madhava, quoted at page 33 
ume e judgment ; the case of Giridhari Lal vs. The Government of 
| anna a JAGA A Dues page 448 ; and Mayne’s Hindu Law 

ec. 436, € - where the question A thoroughly discussed. 
therefore re r the question for the opinion of the Full 
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of the Court, said: “The question in this case 1s, 
whether the plaintiff, who is the sister’s son of one 





We think that the question referred to us should be answered in 
the affirmative. 

If the defendant is a ‘ sapinda’ of Mooktar Bahadur within the 
meaning of verse 3, sec. 5. of chap. 2 of Mitakshara, there cannot be 
any doubt that he is a bandhu of the deceased. 

The ‘sapinda’ relationship has been defined by the author of the 
Mitakshara in Acharkanda (chapter treating of Rituals). “The follow- 
ing is a translation of the passage as given in West and Bühler, pages 
174 and 175: “He sbould marry a girl who is non-sapinda (with 
himself). She is called his sapinda who has (particles of) the body (of 
some ancestor, etc.,) in common (with him). Non-sapinda means not 
his sapinda. Such a one (he should marry). Sapinda-relationship arises 
between two people through their being connected by particles of one 
body. ‘Thus the son stands in sapinda-relationship to his father, because 
of particles of his father’s body having entered (his). In hke (manner 
stands the grandson in sapinda-relationship) to his paternal grandfather 
and the rest, because, through his father, particles of his (grandfather’s) 
body have entered into (his own). Just so is (the son a sapinda- 
relation) of his mother, because particles of his mother’s body have 
entered (into his). Likewise the grandson stands in sapinda-relation- 
ship to his maternal grandfather and the rest through his mother. So 
also (is the nephew) a sapinda-relation of his maternal aunts and uncles 
and the rest, because particles of the same body (the paternal arana ia 
father) have entered into (his and theirs) ; likewise does he stand in — 
(sapinda-relationship) with paternal uncles and aunts and the rest. § So ite: fy 
also the wife and the husband (are sapinda-relations to each othe j 
because they together beget one body (the son). i 1a 
brother’s wives also are (sapinda-relations to each other), beca 
produce one body (the son), with those (severally) who have sp run 
from one body (i.e., because they bring forth sons by thei union 
the Lak pecans person, and thus rd shuaban ? father 


= ey 
Roe 
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Modhu Sudan, is a preferential heir to one Kashinath, 
who is Modhu Sudan’s mother’s sister’s son. The lower 
line after the fifth, and the father’s side in the father’s line after the 
seventh, (ancestor), the sapinda-relationship ceases ; the latter two words 
must be understood; and therefore the word 
account of its (etymological) import, (connected by having in common) 
particles (of one body) would apply to all men, is restricted in its 
signification, just as the word pankaja which (etymologically means 
‘growing in the mud’ and therefore would apply to all plants growing 
in the mud, designates the lotus only) and the like; and thus the six 
ascendants beginning with the father, and the six descendants begin- 
ning with the son, and one’s-self (counted) as the seventh (in each 
case), are sapinda-relations. In case of a division of the line also, one 
ought to count up to the seventh (ancestor) including him with whom 
the division of the line begins, (e.g., two collaterals, A. and B., are 
sapindas, if the common ancestor is not further removea from either of 
them than six degrees), and thus must the counting of the (sapinda- 
relationship) be made in every case.” 

Tf in verse 3, sec. 5, chap. 1, the author of the MitakShara used 
the word ‘sapinda’ in the meaning which he has given to it in the 
passage cited above, the translation of Mr. Colebrooke of the verse in 
question is not correct. Having taken great pains in accurately detin- 
ing the word ‘sapinda’ in the beginning of his work, and having said 
im clear words in the passage in question that “one ought to know that 
wherever the word sapinda is used, there exists (between the persons to 
whom it is applied) a connection with one body either immediately or 
by descent,” it is hardly reasonable to suppose that the author used the 
word in another part of the same work in a different sense. It isa 
well understood rule of construction amongst the authors of the Insti- 
KA tutes of Hindu law, that the same word must be taken to have been used 
pas in one and the same sense throughout a work, unless the contrary is 
exp! essly indicated. 

Jt has been said that, in the chapter on inheritance, the word 
la? has been used by the author of the Mitakshara in the sense of 
al _ cake ’ . No passage has been cited to support this contention. 
other hand, it appears abundantly clear from the passages to 
efer below, that the author has used the word ‘pinda’ in the 

4 wherever the word ‘sapinda ’ occurs, 
sec. | cha 2, the author, ates PENE down that 


‘sapiuda,’ which on 
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Appellate Court has decided this question in favour of the 
plaintiff. In special ied it is contended that that decision 


by citing an authority, thus—* Aa Vrihat Manu says ;— The 
relation of the sapinda ceases with the seventh person, and that of 
samanodakas extends to the fourteenth degree,’ or, as some affirm, it 
reaches as far as the memory of birth and name extends. This is 
signified by “gotra” or the relation of family name.” 

In commenting upon slokas 252 and 253 of Yajnavalkya, the 
author in Acharkanda (Chapter on Rituals) cites this text of Vrihat 
Manu, and says with reference to it, that ‘ sapinda-relationship with the 
father does not arise by reason of the connection through funeral cakes, 
but through the connection of particles of one body.” In this part of 
his work, the author treats of the subject of the funeral cakes. If here 
he assigns to the word ‘ sapinda’ occurring in the text of Vrihat Manu 
before mentioned, the meaning which he has assigned to it in the 
definition given above, it is but reasonable to hold that, in verse 6, 
sec. 5 of chap. 2, he has used the word ‘ sapinda’ in the same sense. 

Again, the author, in verse 3, sec. 3, chap. 3, discussing the ques- 
tion whether or not the mother is preferential heir to the father, says : 
“ Besides, the father is a common parent to other sons, but the mother 
is not so, and since her propinquity is consequently greatest, it is fit that 
she should take the estate in the first instance conformably with the 
text, ‘To the nearest sapinda the inheritance next belongs.’ ” Here it 
is evident that the word ‘sapinda’ occurring in the quoted text of 
Manu has been used not in the sense of “ connection by funeral cake,” 
but of “ connection of particles of one body”. Two of the well-known gs 
commentators of the Mitakshara, viz., Balam Bhatta and Bisse R 
Bhatta, the author of Sabodhini, in commenting upon this Lage 
the same meaning to the word ‘ sapinda’ in the cited text of Ma 

These considerations leave no room for doubt that, in ver se 
5, chap. 2, the author of the Mitakshara has used the wod jeni 
not in the sense of “connection by funeral oblations,” but. o 
nection by particles of one body ” as defined in Acharkanda | (Cha ip 
on Rituals). That this is the case is evident from the fact that : 
the enumerated bandhus in verse I, sec. 6 of chap. 2, ; 

confer any religious benefit on the deceased, and 
said to be connected by funeral 
A upon this point is supported by | 
in the case an 1 
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is against the provisions of the Mitakshara law. We do not 
think that this contention is correct. It has been decided 
by a Full Bench of this Court that a sister’s son is a bandhu, 


e aaa” Ta NG —— 











The next question for consideration is, whether the defendant in 
the case that has been referred to us stands in such a relation to 
Mooktar Bahadur that they are each other’s ‘sapindas’ as defined by 
the author of Mitakshara in Acharkanda. The defendant in this case 
is a descendant three degrees removed from Mooktar Bahadur’s father, 
the common ancestor. Mooktar Bahadur is the son of the maternal 
grandfather of the defendant’s mother. Therefore they are related as 
“sapindas’ to each other. The defendant is a ‘sapinda’ of Mooktar 
Bahadur, because he is within six degrees from the common ancestor, 
viz., Mooktar Bahadur’s father ; and Mooktar Bahadur, of the defendant, 

"because he is the son of defendant’s mother’s maternal grandfathar. In 
order to determine whether a person is a ‘ sapinda’ of the propositus 
within the meaning of the definition, it is necessary to see whether they 
are related as ‘sapindas’ to each other, either directly through them- 

_ selves, or through their mothers and fathers. Take for example the 

= alo wing table for illustration : 
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to which class Kashinath, who is the mother’s sister’s son, also 
belongs. It is clear that the sister’s son confers greater 
spiritual benefits upon the soul of the deceased than his mother’s 
sister’s son. Therefore, according to the general principle of 
the Hindu law, the plaintiff is a preferential heir to Kashinath. 
There being no decided cases upon this point, and in the 
Mitakshara itself the respective positions of these parties 
not being definitely settled, the general principle of the 
Hindu law should be our guide in determining this question. 
We, therefore, affirm the judgment of the lower Appellate 
Court, and dismiss the special appeal with costs.” 


.It is clear that, in the opinion of the Bengal High Court, 
the principle of religious benefits, in the absence of express 
words of the Mitakshara, “should be our guide ” in detérmin- 
ing the order of succession among bandhus. In a case‘ before 
the Patna High Court Chief Justice Chamier has held that the 
observations of the Judicial Committee”? in the case of Buddha 
Singh vs. Laltu Singh that the test to be applied to discover 
the preferential heir is the capacity to offer oblations, apply 
not only to gotrajas but also to bundhus under the Mitakshara. 
In a still recent Full Bench case? of the same court, three out pir 
of five judges have been of the same opinion, amongst. then: si 
Mr. Justice Jwala Prasad going very fully into the questic 
All” ose: pame. bhe MOO of we Hees). see preferr 
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“The order of succession among bundhus under Mitakshara 
law,” says Mr. Mayne,’ “is very obscure. 


oS cern be Nothing is to be found upon the subject either 


dhus according to 


the Mitakshara law. ®™MOng text-writers or in precedents, and the 


principle upon which any case is to be decided 
is far from clear. If the text of the Mitakshara in which the 
bandhus are enumerated is to be taken as indicating the order 
of succession, it will be seen that proximity, and not religious 
efficacy, is the ground of preference; the first of the three 
classes contains the man’s own first cousins, the second contains 
his father’s first cousins, and the third contains his mother’s 
first cousins. This is corroborated by the next verse, where 
the author says— By reason of near affinity, the cognate 
kindred of the deceased are his successors in the first instance ; 
on failure of them the father’s cognate kindred, or if there be 
none, the mother’s cognate kindred. This must be understood 
to be the order of succession here intended.’ The preference 
of the father’s kindred to that of the mother is in accordance 
with the general preference of the male line to the female line.” 
"We have seen that the principle upon which the question 
Kg NI “is to be decided is far from being obscnre. 
ely, ana \The Mitakshara system of inheritance is based 
eae ya he on ‘affinity,’ and the order of succession is re- 
eas gulated by the principle of < propinquity °. 
A The degrees of propinquity are tested by “religious merit)’, 
A The writers of the Benares School are almost unanimously, 
greed that affinity determines the heritable right; and pro- 
nquinty, based upon religious merit, determines the prefer- 
3 able right.” The Mitakshara prefers the male 
line to the female line “—the kinsmen ex parte 
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paterna to the kinsmen eg parte materna. The cognate sapindas 
ex parte paterna, therefore, should be preferred to the cognates 
ex parte materna. If we simply bear this general principle in 
mind, it will not be difficult at all to fix the order of succession. 
Wherever there may be any doubt in the matter, the principle 
of religious efficacy, to quote the language of the Caleutta High 
Court, “ should be our guide ° 
The principle of religious merit never gives an uncertain 
answer in such doubtful cases. Almost all the legal treatises of 
the Benares School have applied this principle whenever the 
authors were doubtful as to the exact order of succession among 
the heritable kinsmen. We cannot do better than follow their 
example, and our decision is not likely to be wrong. 
According to the text of the Mitakshara in which the 
bandhus are enumerated, the late owner’s 
ia Pathos an “own cognate kindred ” should be preferred to 
gpp cer ater those of the father, and the latter to those of the 
mother. Now the father’s father’s sister’s son 
is included among father’s bandhus, and the mother’s father’s 
sisters son among mother’s bandhus. It would seem at first 
sight that the father’s father’s sister’s son should, according 
to the Mitakshara, be postponed to the maternal aunt’s son, 
ete., and the mother’s father’s sister’s son to father’s bandhus 
such as father’s mother’s sister’s or father’s mother’s brother’s 
son. A little consideration, however, will show that such could 
not have been the meaning of the Mitakshara. Both father’s 
paternal aunt’s son and the mother’s sisters son are two 
degrees removed from a common ancestor. But the common 
ancestor is an agnate sapinda in one Case, and is a cognate 
sapinda in the other. According to the general principles of 
succession under the Mitakshara law, a cognate descendant, two 


degrees removed, of an agnate sapinda, should be prafarrad to a 
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cognate descendant, two degrees removed, of a cognate sapindo. 
It should be remembered, that when we apply the rule of pro- 
pinquity, we should be careful in noting that the degrees of 
propinquity are counted in ascending lines not from the 
propositus, but from a common ancestor from whence the line 
diverges. This is the Hindu idea of propinquity, and is 
materially different from the western idea of ‘ nearness’. 
Within a well-defined range, the degrees of sapinda-relationship 
are allowed to be heritable ; and the distance from the common 
ancestor is the test of propinquity.’ If the system of com- 
puting the degress of kindred obtaining in the West be 
applied to the Indian system, it will upset all the principles 
regulating Hindu succession, and will make confusion worse 
confounded. The principle of computing these degrees has 
already been explained to you, and if you apply that prin- 
ciple in the case before you, you will find that, even by the rule 
of ‘affinity’ and propinquity, the father’s paternal aunt’s son 
should take precedence of the mother’s brothers, or mother’s 
sister’s son. 

+The same remarks apply to the succession of mother’s 
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DOA: also. a cognate descendant, two degress removed, 
fa aye a cognate ancestor. In the first case, however, the bandhu 
oe sonnected to the deceased through his mother; in the second 
through grandmother. “The mother’s line is nearer to the 
eceased than that o t e grandmother. "By the rule of propin- 
therefore, the mothe aunt's son is preferred to 
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In two cases, the Judicial Committee have taken the text of 
sone Vriddha Satatapa quoted in Mit., II, vi, 1, 
the Judicial Com- literally, as indicating the class of the bandhus 
ax mentioned under each class. The language, as 
it stands, no doubt, would warrant such interpretation. In the 
case of Muthuswami vs. Sunambedu, father’s paternal aunt’s son 
is taken as pitri bandhu and in Adit vs. Mohabir, mother’s paternal 
aunt's son is taken as mati bandhu the reason given being that 
they are so expressly mentioned in the text quoted in the 
Mitakshara. It was not pointed out to their Lordships that 
they cannot be classed as pitri and matri bandhus respectively 
without doing violence to the fundamental principles of the 
Mitakshara for determining propinquity or nearness of blood. 
It has just been shown that consistently with such principles, 
mother’s brother’s son and mother’s sisters son who are 
admittedly atma bandhus cannot be preferred to father’s pater- 
nal aunt’s son who is classed in Satatapa’s text as a pitri bandhu, 
nor father’s maternal aunt’s son, a pitri bandhu, be preferred to 
mother’s paternal aunt’s son classed in the text as a matri 
bandhu. How is the anomaly to be explained ? The answer is 
that Vijnanesvara could not have intended, as the Privy Council 
seems to think, that for purposes of inheritance, Satatapa’s 
classification is to be accepted in toto in illustration of the rule _ = 
of class propinquity enunciated by him in Ch. II, see. VI, cl. 2 of — 
the Mitakshara. In other words, he did not intend to cla 7 a A 
father’s paternal aunt’s son and mother’s paternal aunt’s son as = 
pitri and matri bandhu respectivily but both as atma band iS ee 
The rule of class propinquity laid down in section VI T is not 
independent rule but only an illustration of T 
iaer propinquity based on the text of Mar v 
nearest KA IE sioner toa ee! p 
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wanted to lay down in section VI, cannot surely run counter to 
his own principles of propinquity and lead to anomalous results. 
Chamier, C. J., therefore rightly observes that the text of 
Satatapa ‘should be read in such a way as to give effect to the 
guiding principle of the Hindu law of succession that inheritance 
belongs to the nearest sapinda ”. Rules for determining nearness 
of sapindaship or propinquity in the case of bandhus are, of 
course, different from those for determining nearness of blood 
amongst gofrajas or agnates. For instance, according to 
Vijnanesvara’s conception of propinquity, the most distant 
samanodaka or agnate is nearer in blood than the nearest 
cognate, such as, for instance, the sister’s son. Intervention 
of females interferes, according to him, materially with the 
community of corporal particles. Preference of the male 
line over the female is thus one of the cardinal rules of 
succession under the Mitakshara. In formulating the rule of 
class propinquity, he reiterates this doctrine when he says 
that by reason of affinity pitri bandhus are to be preferred 
to matri bandhus, bandhus ex parte paterna to bandhus ex parte 
NA materna. In the classification, therefore, Vijnanesvara could 
a not have ignored these principles of propinqnity and laid him- 
- self open to the charge of inconsistency. Satatapa’s text, if 
blindly followed, would not only lead to results inconsistent 
“4 Batt the general principles of propinquity but would end in a 
Sect of heritable bandhus which, to say the least, would 







as we must, that the classes of bandhus 
of Chapter II are exhaustive and cannot 
clear that all heritable bandhus other 
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under one or another of these three classes. Under what class 
would son’s daughter’s son, grandson’s daughter’s son, son’s 
daughter’s son’s son and so forth fall? As they cannot be 
pitri or matri bandhus, they must needs be atma bandhus. Now, 
Vijnanesvara has classed grandfather’s daughter’s son as an 
atma bandhu; in that case, father’s daughter’s son must also be 
an atma bandhu. We have it then, that the son’s daughter’s 
son, grandson’s daughter’s son, father’s daughter’s son, grand- 
father’s daughter’s son are all atma bandhus according to 
Vijnanesvara. Why then should great grandfather’s daughter’s 
son be regarded as pitri bandhu for purposes of inheritance ? 
If so, what would be the status of the great great grandfather’s 
daughter’s son? Would he also be a pitri bandhu? Such a 
classification would be illogical and arbitrary. It is for this 
reason that some are driven to assume that the classes of 
heritable bandhus mentioned by Vijnanesvara are not exhaustive. 
We bave shown that such an assumption would be wholly un- 
warrantable. The only irresistible conclusion is that all bandhus 
connected through the daughters of the family are really utma 
bandhus (ex parte paterna). Some of them are atma bandhus cf 
the father, grandfather and great grandfather respectively but 
none the less, they are atma bandhus (ev parte paterna) of the — 
propositus and as such must come before atma bandhus er pa : 
materna or pitri bandhus or matri bandhus. Thus we- 
“father’s paternal aunt's son or great grandfather’s daughte ter’s 
son is according to ia pe a really an atma ue duu an 










aunt’s son being one cotba Sitti racer ete 
bandhu (e# parte materna) and not a matri pan 
in that text. 4 ERRAR: 
A TOf the nine bandhus ee in eee 
| a = _ Father's n waternát connected e an 
- vege the ‘mother, t 


ame | WMO! an à 
a. x yan 








628 THE HINDO LAW OF INHERITANCE 


manner, there cannnot be the shadow of a doubt as to their 
order of succession. “The preference of the father’s kindred 
to that of the mother,:is in accordance with the general pre- 
ference of the male line to the female line.” > That being so, 
those that are connected through the father—the father’s sister’s 
son, and the father’s father’s sister’s son—are preferred to the 
bandhus connected through the mother (viz., mother’s sister's 
son, mother’s brother’s son, mother’s father’s sister’s son). Now, 
of the bandhus through the other, paternal grandmother, and 
the maternal grandmother, the mother’s line being nearer than 
that of the Peed mother’s line, the bandhus through the mother 
"will exclude those through the grandmother. Of the bandhus 





6 through the two grandmothers again, the maternal grandmother’s 
line is, for obvious reasons, more remote than that of the paternal 
es grandmother, and will, therefore, be excluded by the latter. In 
is other words, the mother’s maternal aunt’s son, and the mother’s 
UA maternal uncle’s son, will be excluded by the father’s maternal 


= aunť’s son and the father’s maternal uncle’s son. 

But the question that may be naturally asked is, why 
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the author quotes the authority of Baudhayana! and Vriddha 
Satatapa” to support his statement. Im the words of the 
Mayukha, the text enumerating the bandhus “is intelligible 
only by taking (the enumerated) paternal and maternal bandhus 
as being bandhus in reference to succession to property’. It 
follows as a matter of course then that these classes of bandhus 
are herrs to the deceased. 

Keeping this fact in mind, let us attempt a retranslation of 
the text— 

“On failure of gotrajas, the bandhus are heirs. Bandhus 
are of three kinds—related (directly) to the person himself 
(atma-bandhu), through his father (pitri-bandhw), or through his 
mother (matri-bandhu). It is declared (by the following text) : 
The atma-bandhus, or cognate kindred related (directly) to the 
person himself, viz., ‘the sons of his own father’s sister, the 
sons of his own mother’s sister, and the sons of his own mater- 
nal uncle, [ete.] must be reckoned [as heirs]. 

“ [Jike] the sons of his father’s paternal aunt, the pitri- 
bundhus, or bandhus through the father, viz., the sons of his 
father’s maternal aunt, the sons of his father’s maternal uncle, 
[etc.] must be reckoned [as heirs]. 

“[ Like| the sons of his mother’s paternal aunt, the matri- 
bandhus, or bandhus through the mother, viz., the sons of his 
‘mother’s maternal aunt. and the sons of his mother’s maternal 
uncle, [etc.] must be reckoned [us heirs}.” * 

In the text translated above, we have added three words. 
The word ‘heirs’ has been added in conformity with the 
general context of the passage in which the text of the Mitak- 
shara occurs. ‘The words et cetera have been added, because 
there is a consensus of opinion that the enumeration of bandhus 
is not ‘exhaustive’. We have supplied the word like, having 


t Vynvahara Madhava. = e 
* Balam Bhatta. T 
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regard to the general doctrine of the Mitakshara that “ proxi- 
mity is the ground of preference”. In every other respect the 
translation is literal. 

According to our interpretation of the text, then, the 
father’s paternal aunt’s son and the mother’s paternal aunt’s 
son are put in by way of illustration only. The former repre- 
sents the first class of cognates known as “a person’s own 
cognate kindred ea parte paterna”; and the latter represents 
“a person’s own cognate kindred ev parte materna”. It would 
mean then, that as a person’s own bandhus ex parte paterna 
and cx parte materna are heirs, so the bandhus through the 
father and the mother are also heirs. 

The addition of the simple word “like” would give harmony 
and consistency to the principles of succession enunciated in 
the Mitakshara. - If we add this word, the whole becomes 

intelligible, and the principle of propinquity becomes nniver- 
AEN saliy applicable. 

ra ‘There is another NA Dan explanation of the words “the 
; us s paternal aunt’s son” and “the mother’ S p aunt’ S 
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class. When the members of the first class are exhausted, the 
only heirs that would remain to be provided for would be the 
bandhus connected through the paternal grandmother. The 
father’s paternal aunt’s son then is included in the seecnd 
series, simply because he bears a double relation. He partakes 
of the heritable qualities of the first class as well as of the 
second class. 

[he same remarks apply to the mother’s paternal aunt's 
son. 

A third explanation is offered by Dr. J. N. Bhattacharjya 
in his Commentaries on Hindu Law.’ The learned author 
points out in the first. place that the word used in Satatapa’s 
text is bandhavas (plural of bandhava) whereas the word used 
by Vijnanesvara for bhinnagotra sapindas is bandhavas (plural 

of bandhu). Dr. Bhattacharjya then says “in citing Satatapa’s 
text Vijnanesvara’s object can only be to adopta somewhat 
similar classification of bandhus for purposes of inheritance 7 

Thus we see various conjectures are made to explain the 
apparent anomaly in the text of the Mitakshara (II, vi, 1) 
enumerating the bandhus. 

In a recent case before the Madras High Court,’ Mr. Justice 
Sadasiva Ayyar has characterised Vriddha Satatapa’s text as 
illogical, incomplete and inconsistent. 

“ Regarding the order in which the bhinna gotra sapindas 

; 

OE ene succeed to each other,’ remark Messrs. West 
on the succession of and Bihler, whose opinion in this matter is 
Hey, entitled to considerable weight, “ it is difficult 
to speak with certainty. It would seem, however, that the nine 
bandhus mentioned in the law books ought to be placed first.” * 


Their conclusion We cannot endorse this opinion. If we do so, 


erroneous. the sisters son would be placed after the 
mother’s maternal aunt’s son and her maternal uncle’s son. 
= 1 p, 457 (2nd Edn.) NNF ; 
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If we place him in this position, we would violate the first 
principle of the Mitakshara law of succession—the principle, we 
mean, of proximity or propinquity. To say that the words of 
another lawyer (Satatapa or Baudhayana) cited by the 
Mitakshara would be a valid ground for thus dealing severely 
with so near a kinsman as the sister’s son, would imply 
that the founder of modern Hindu Law is capable of acting 
contrary to the very principle which he was so anxious 
to establish. Nowhere has the author of the Mitakshara 
said, that the sister’s son and similar kinsmen should be 
placed as heirs after very remote kindred through the 
mother. In the very next sentence following the text 
enumerating the bandhus, the author of the Mitakshara insists - 
upon “the reason of near affinity ” being applied in regulating - 
the order of succession among bandhus. If “the nine bandhus 

; be placed first,” we would not be acting according to the spirit 
a of the Mitakshara law. The veterans of Hindu society would 
look aghast, if you say that the great hermit, from whom all 
the founders of the modern schools have learned to lisp their 
x E law, states a proposition in one sentence and contradicts it in 
the next. We strenuously maintain that there is not a single 
word | in the Mitakshara which would imply that any exception 
whatever was made by him to the universal principle of 
© propinquity. Nay, even if words be found in the Mitakshara 
| eke oe the ag which would seem to imply that the author 
fer guide than probably intended that “the nine bandhus ” 
“should “ be placed first,” we should say, in the 
ds ane “a allengs must sou be mada by ee 
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comes before the latter; in other words their Lordships have 
followed West and Bühler. The view has been dissented from 
in the Allahabad High Court’ where their Lordships point out 
that the rule as to order of mention cannot apply where the 
enumeration is not exhaustive. Preference therefore must 
be determined by the general rule of nearness of affinity and 
following the observations of the Madras High Court in another 
ease, Tirumala vs. Andal ‘that all other considerations 
being equal the claimant between whom and the stem there 
intervenes only one female link is to be preferred to the 
claimant who is separated by two such links,” the Allahabad 
High Court has rightly given preference to the mother’s 
brother’s son over mother’s sister’s son. 
In the case of Muthuswanu vs. Sunambedu* the Privy Coun- 
cil, affirming the decision of Mr. Justice Muthu- 
Sumambedu and Adit) Swami Ayyar, have held father’s paternal aunt’s 


vs. Mahabir. = fs d 
son to be a pitri bandhu and accordingly post- 


poned him, in the order of succession, to maternal uncle (of the 
half blood), who is an atma bandhu. The decision that father’s 
paternal aunt’s son is a pitri bandhu has since been followed in 
some cases‘ by Courts in India. Similarly in the case of Adit 
vs. Mahabir the Judicial Committee reversing the decision of 
Chamier, C. J., of the Patna High Court, have held mother’s 
paternal aunt’s son to be a matri bandhu and accordingly 
following the rule of class propinquity laid down in section VI 
of chapter II of the Mitakashara, postponed him to mother’s 
sister’s grandson who being the son of an atma bandhu has also 
been held to be an atma bandhu. All the various aspects of the 
question were not placed before their Lordships and the only 
reason given in the above decisions for regarding father’s 


1 Ram vs. Rahim, 38 All, +16. 

2 30 Mad., 406. Ji 
323 I.A., 83; 19 Mad., 405, affirming 16 Mad., 23. 

3 Krisbna vs. Venkata, 29 Mad., 115; Sha vs. Doshi, 28 Bom., 458. 

5 33 C.L.J., 263 (P.C.). ot Pepe. A 
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paternal aunt’s son and mother’s paternal aunt’s son 

as pitri and matri bandhu respectively is that they 

are so expressly mentioned in Satatapa’s text quoted by 
Vijnanesvara. We have shown that the passage cannot be 
taken literally, that more is meant by the passage than meets 

the eye. Instances are not rare where the literal sense in the 
Mitakshara has to be abandoned for the sake of consistency and 
harmony. ‘To give only a few instances: in Ch. I, para 3 and 

in Ch. I, Sec. V, para 2, if the passages are taken literally, right 

by birth in ancestral property would extend only to the grand- 

son but the passages have been understood to extend the vested 
right to the great grandson ; in Ch. II, Sec. V, paras 1, 2 and 4, 

in dealing with the succession of gotrajas, the words “ brother’s 
gon” and ‘uncle’s son’ have not been taken literally but in an 
pS enlarged sense to include their grandsons as well ; * in the case 
of succession to a woman’s property acquired by inheritance 
| partition, etc., the Judicial Committee,” have given to the word, 
= €stridhan’ a restricted meaning although the author himself 
i expressly declares in Ch. IT, xi, 3, that the word is to be under- 
= stood in its etymological or literal sense. In the present case 
‘also to appreciate correctly Vijnanesvara’s rule of class- 
_ propinquity laid down in ch. II, sec. V, para 2, the classification 
of bandhus given in Satatapa’s text quoted by the author 
in the previous passage or paragraph into which Colebrooke 
s put it, cannot be taken literally. With the utmost de- 
ice, therefore, to their Lordships of the Judicial Committee, 
aintain that Vijnanesvara did not really intend to 
y father’s paternal aunt’s son as a pitri bandhu, nor 
a pate rnal aunt’s son as a matri bandhu but as atma 
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Satatapa’s classification of bāndhavas should not be literally 
followed in regard to suecession of bandhus. 

If we ignore the fundamental principles of the Mitakshara 
we would be leaving firm ground to lose our- 


Umashankar vs. 


nggêswari. selves in the quagmire of conflict and confusion. 
The recent Full Bench case of Umashankar vs. Nageswari ` is an 
example in point. The question in that case was as between 
maternal uncle and sisters daughter’s son who was the 
preferential heir. The Full Bench by a narrow majority of 
one has held the maternal uncle to be the preterential heir. 
The Bench consisted of five judges of whom the Chief Justice, 
Miller, C.J., preferred the sister’s daughter’s son on the ground 
that he belonged to a nearer line and that amongst bandhus 
of the same class those of a nearer line must be exhausted be- 
fore going to a remoter line. The decision of the learned Chief 
Justice is right but not his reasoning. We have shown that 
the rule of a nearer line excluding a remoter one is applicable 
only when all other things are equal.” Mr. Justice Imam agrees 
with the Chief Justice in preferring the sister’s daughter’s son 
to the maternal uncle and advances the correct reason for his 
conclusion, viz., a bandhu ex parte paterna is to be preferred to a 
bandhu ew parte materna. The other three judges, Messrs. 
Mullick, Jwala Prasad and ‘Thornhill agree in preferring the 
maternal uncle but differ in their respective reasons. Mr, Justice 
Mullick thinks that the bandhus other than the nine enumerat- 
ed by Vijnanesvara cannot be grouped in the three classes 
mentioned by him—evidently a cry of despair—and says that in 
case of a competition amongst them, the principle of numerical 
propinquity or distance from the common ancestor will alone — 
determine the heritable right... Thus, according to the learned | 


13 Pat. L.J., 633 (F.B.). 
2 See ante, p. 609. 

33 Pat. L. J., at p. 733. 
1 Ibid., p. 684. 
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judge a bandhu such as, for instance, mother’s mother’s father’s 
son would come before sister’s son. Mr. Justice Jwala Prasad 
bases his conclusion mainly on the doctrine of religious, efficacy ' 
and Mr. Justice Thornhill solely on that ground,’ in derogation 
of the principle of preference of the male line over the female. 
The decisions of the Madras High Court as pointed out in this 
very case by the learned judges of the Patna High Court also 
show considerable conflict. The only way to avoid all this 
confusion is to abandon the literal construction of this passage 
in the Mitakshara, a passage not only much too brief but 
enigmatical on the face of it, and, to classify the heritable 
bandhus in accordance with the general principles of propin- 
quity sufficiently indicated by the commentator. 
Applying the principles and the rules deduced therefrom 
List of bandhns Which we have discussed in the foregoing 
pen omer order. pages, we are now in a position to give a 
= complete list of bandhus under the Mitakshara and the order in 
which -they are to succeed. There are four groups *—(A) Atma 
b pana kun ex parte paterna, (B) Atma bandhus ex parte materna, 
Pitri bandhus, and (D) Matri bandhus, each coming before 
ne succeeding one. Each of the above groups falls under 
aes , viz. : (1) those to whom the deceased was atma 
ih FON e to whom the deceased was pitri bandhu ; (3) 
se | 0 to whom the deceased was matri bandhu; each of these 
, in obedience to the same rule of propinquity, coming 
ding one. In the case of Atma bandhus 
re alls be Paak si: and ascending lines 
© _ The order therefore is as 
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l. Son’s daughter’s son. 
(4) Atma bandhus S PIS ; 
ex parte paterna. 2. Grandson’s daughter’s son of the de- 
(Cistelass): to whom 
deceased was atma ceased. 


bandhu. 


3—»5. Daughter’s son, son’s daughter’s son, 

grandson’s daughter’s son of the father. 

6—s. Daughter’s son,’ son’s daughter’s son, grandson’s 
daughter’s son of the grandfather. 

J— li. Daughter’s son,” son’s daughter’s son, grandson’s 
daughter’s son of the great grandfather. 

12—14. Daughter’s son, son’s daughter’s son, grandson’s 
daughter's son? of the great gront prana ton 

15—16. Daughter’s son’s son,” son’s daughter’s son’s son 

Ps a eee of the deceased. 

whom deceased was 17—18. Daughter's son’s son‘, son’s daugh- 
te Ngan ng ter’s son’s son of the father. 

19—20. Daughter’s son’s son,” son’s daughter’s son’s son 
of the grandfather. i 

2'—22. Daughter's son’s son,’ son’s daughter’s son’s son 


of the great grandfather. : ak. 
2535—24. Daughter’s son’s son, son’s dang nteni son’s son 
of the great great grandfather. š 


25—26. Daughters daughter’s son,” son’s daughter’ Bai 
 daughter’s son of the deceased. ee 








(Bra class): to 


whom the deceased 27. Daughter’ s daughters son” | 
was matri bandhu. : 
gi father. My ASA 44 ma Iha My S 4 oe : 

Č f ae gk fy 


Asi | Amrita pore vs. sa an, low. R. (F.B. ), 76, and other ¢ uses. 
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28. Daughter’s daughter’s son” of the grandfather. 
29. Daughter’s daughter’s son of the great grandfather. 
30. Daughter's daughter’s son of the great great grand- 
father. 
31—34. Maternal grandfather, 
(B) Atma bandhu great grandson. 


en part t - or é ~ = 
GG ana) > kb 35—38. Maternal great grandfather, his son, 


whom deceased was = = . ‘ 
kla bendhu es grandson, gr eat grandson. 
ee 39—42. Maternal great great grandfather, 
his son, grandson, great grandson. 

43—45. Daughter’s son,” son’s daughter’s son, grandson’s 

D dD A= 
daughter’s son of the maternal grandfather. 

a ko 46—48. Daughter’s son,” son’s daughter’s 


atma bandhu ex 
parte materna. 


nn 


his son,” grandson, 


son, grandson’s daughter’s son of the maternal 
great grandfather. 

49—51. Daughter’s son, son’s daughter’s son, grandson’s 
daughter’s son of the maternal great great grandfather. 
52—54. Great great grandson of the mater- 
Grd eit. te nal grandfather, 
of the three mater: Do. of the maternal great grandfather, 


j, nal ancestors. 

E kah Do. of the goiena great great grandfather. 
Ee 55—56. Daughter’s son’s son,” son’s daughter’s son’s son 
Aiva a Mer Rs é f 

See of the maternal grandfather. 
ss (äh oasa): t Basan 
© whom the deceased 57—58. Daughter’s son’s son, son’s daugh- 







ter’s son’s son of the maternal great grandfather. 


i a Parot vs. Mehta, 19 Bom., 631 (Held, no difference between Mitakshara and Mayukh 
A 1 to succession of bandhus) ; Krishna vs. Venkata, ae Mad., 115 (preferred too. 9 


La Bevan Piet bandhu, 












A mammal vs. Venkata, 15 Mad., 421. 
mmi vs. sepia 23 T A., 83; 19 Mad., 405 (of the half blood ; preferred 
e criticism | Brahh Umashankar vs vs. Nagesvari, 3 Pat. L. J., 663 -F. B, 


“(Now 17 Beery pan vs. Rahim, 38 AlL, +16 


Appandai vs. Ba (preferred to X ad., 
vars 0.9 following, 23 I. A., 83; 19 
N EA aa Mai., “439 (preferred: to / 


Di KREA 
to No. 55; reversed on appeal hich 
ay abe a matri bandhu 88 C. Ld 
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59—60. Daughter’s son’s son, son’s daughter’s son’s son 
of the maternal great great grandfather. 

61—62. Daughters daughter’s son, son’s daughter’s 
daughter’s son of the maternal grandfather. 
(5th class): to x : $ À 1 
whom the decensed 6353—64.  Daughter’s daughter s son, son’s 
Was matri bandhu. ` > 

daughter’s daughter’s son of the maternal 
great grandfather. 

65—66. Daughters daughter’s son, son’s daughter’s 
daughter’s son of the maternal great great grandfather. 

67—70. Fathers maternal grandfather, his son,” grand- 
son, great grandson. 

(C) Pitri ban@hus. Ez: 7 
(lst class): to /l1—74. Father’s maternal great grand- 
whom deceased was J 
atma bandhu er father, his son. grandson, great grandson. ” 
parte paterna. p = 
f 75—78. Fathers maternal great great 
grandfather, his son, grandson, aean grandson. a 
79—81. Daughter’s son, son’s daughter’s son, grandson’s  __ 


à daughter’s son of father’s maternal grandfather. 
(2nd c la s s): to 










whom deceased was 82—84. Daughter’s son, son’s daughters 
atma bandhu ev £ iz 
A RS S son, grandson’s daughter’s son of father’s s 


maternal great grandiather ae 
35—87. Daughter’s son, son’s daughter’s son, grandson aa 
-daughter’s son of father’s maternal great great grandfather. 

= FSIS Great great grandson of father’ s natora g 


= y oF hes A sana ii NGA TA 


Ei Gra class): 4th father. 

= agnate descendants 89. Do. of father’ s maternal 
= of the three mater- OE > 

A Dater oiei of the — father. Mra” eas ao he 


A b F f iis 4 
penta OLT 

ba Ses e ‘wae HPY 
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95—96. 


(th class): to 
whom deceased was 
n bandhu. 


daughter’s daughter’s 


father. 


99—102. Mother’s maternal grandfather, 


(D) Matri Ban- 
dhus. 

(st class): to 
whom deceased was 
atma bandhu ev 
parte paterna. 


: 107— 109. 


=] v- 
é (2nd class): to 
== whom deceased was 
ss atma bandhu er 
s art materna. 
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Daughter’s daughter’s son, son’s daughter’s 
daughter’s son of father’s maternal grand- 
father. 

97—98. Daughter’s daughter’s son, son’s 


son of father’s maternal great grand- 
his son, grandson 
and great grandson. 
103—106. Mother’s 
father, his son, grandson, great grandson. 


maternal great grand- 


| 
son’s daughter’s son, 


son of mother’s 


Daughter’s son, ` grand- 

son’s _ daughter’s 

grandfather. 
110—112. Daughter’s son, son’s daughter’s 


grandson’s daughter’s son of 


maternal 


son, mother’s 


_ maternal great grandfather. 
Great great grandson of mother’s 


maternal grand- 
father. 

114. Great great grandson of mother’s 
maternal great grandfather. 


Daughter’s son’s son, son’s daughter’s son’s 
‘son of mother’s maternal OT 

=117—118. Tae LO S son’S son, son’s 
“daughter 5 son’s son of mother’ s maternal | 





Drs 5- hier S son, son a gai it 
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IL, The Principle of Survivorsh ip 


Before I conclude this Lecture I wish to explain to you the 
Doctrine of survi. Tule of survivorship enunciated by the Privy 
vorship enunciated 
by the Privy Coun- 
cil. 


Council in the Sivagunga case and in other 
Cases. 

The law of inheritance applies only to separate pro- 
perty. So long as the property is joint and undivided, no 
member of the joint family can predicate of that property 
that he, that particular member, has a certain definite share 
in it. ‘According to the principles of Hindu law,” says 
the Privy Council, “there is coparcenership between the 
different members of a united family, and survivorship 
following upon it; there is community of interest and unity of 
possession between all the members of the family; and upon 
the death of any one of them, the others may well take by 
survivorship that in which they had, during the deceased’s 
lifetime, a common interest and a common possession.” ` 

Thus, where the joint property of an undivided family is 

Rat Se eee enjoyed in its entirety by the whole family, 

ipa kiy chan and not in separate shares. by the members, 
one member has not such an interest therein as 

is capable of being inherited by his heirs. The members 
of a joint family have a right to participate in every 
portion of the joint property, but inasmuch as he could 
not point, during his lifetime, to a particular share which was 
exclusively his own, he had mno property, properly 
speaking, which his heirs might claim as their heritage. 
In Appovier’s case, Lord Westbury observes: “ According to the 
true notion of an undivided family in Hindu law, no individual 
member of that family, whilst it remains undivided, can pre- 
dicate of the joint and undivided property, that he, particular 

1 Katama Natchiar vs, The Rajah of Sivagunga, 9 M, I. A., 543. 


2 Appovier vs. Rama, 11 M.I.A., 75 (89), < A 
$1 
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member, has a certain definite share.” His Lordship was here 
evidently speaking of a coparcener under the Mitakshara law ; 
for under the Dayabhaga law the shares of the members of 
a joint family are known from before partition. Ina 
Mitakshara joint family the coparceners hold as joint tenants 
whereas in a Dayabhaga family as tenants in common. 
It is therefore important to know what constitutes partition 
according to the Mitakshara law. In the recent 
What Constitutes 
Partition according 


to the Mitakshara : 
Girja vs. Sadashiv. 


ease of Girja vs. Sadashiv* the Judicial Com- 
mittee observe: “ In the Hindu law, ‘ partition ’ 
does not mean simply division of property into 
specific shares; it covers, as pointed out by Lord Westbury in 
Appovier’s case, both division of title and division of property. 
In the Mitakshara, Vijnanesvara defines the word bihaga which 
is usually rendered into English by the word ‘ partition’ as 
the ‘adjustment of divers rights regarding the whole by dis- 
tributing them in particular portions of the aggregate’. Mitra 
Misra explains in the Viramitvodaya the meaning of this passage : 


he shows that the definition of Vijnanesvara does not mean 


exclusively the division of property into specific shares as alone 
giving right to property, but includes the ascertainment of the 
respective rights of the individuals, who claim the heritage 
jointly.” Thus partition according to the Mitakshara can be 
not only by division of the property by metes and bounds but 
also by ascertainment of the respective shares of the coparceners 
with the intention of terminating joint tenancy ; in other words, 
mere division of title without division of property would-con- 
stitute partition according to the Mitakshara. It has been 


further held in this case that separation or severance of the 


status of jointness is a matter of individual volition and agree- 
ment between all the coparceners is not essential. All that 
is necessary is that such intention should be unequivocally 
expressed and clearly intimated to the co-sharers. ) 


j 
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“If the property was divided during the lifetime of the 
eet ane deceased, or was separately acquired by him, 
not applicable to the other members of that family had neither 
OT Cae a aka community of interest nor unity of possession. 
The foundation, therefore, to take such property by survivorship 
fails; and there are no grounds for postponing the widow’s 
right to inherit it to any superior right of the coparceners 
in the undivided property.” 

In the case of Sadabart Prasad Sahu vs. Foolbash Koer,’ 


Sadabart Prasadve, Speaking of the mutual relation of the rule of 


Foolbash Koer. survivorship with the rule of succession by 


inheritance, Sir Barnes Peacock said: “ According to the 
Mitakshara law, if a member of a joint undivided family dies 
without a son, and leaving a brother, his widow does not take 
his share by descent. If he leaves a son, the son takes by 
descent ; but if he leaves only a widow, the survivors take by 
survivorship, and they hold the property, which they take by 
survivorship legally and equitably for themselves, and not in 
trust for the heirs of the deceased. The deceased’s heirs have 
no interest, either legally or equitably, in the share which 
passes by survivorship to the surviying co-sharers. That the 
estate survives, and does not pass to the widow by inheritance, 
has. been held by the Privy Council to be the law. They held 
that, in the absence of a son, the share of a deceased member 
of a joint family, under the Mitakshara law, does not go to the 
widow or to the person who would be next heir of the deceased 
if the widow were not in existence.” 
The opinion expressed by Mr. Justice Phear in his 
judgment in the case of Raja Ram Narain 
Devolution of ae s : 
separate and joint Singh vs. Petrum Singh,’ with regard to the 
DS devolution of separate and joint property, is 
well worthy of notice : 


4g Bengal Law Reports, Fall Bench, 31. | it $a) Get Ee MANON 


| 2 20. Weekly Reporter, 189, : = = 4 Tera iad Yat perez ie 
a? f in ee 7. 
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“While the joint family endures, there is, strictly speaking, 
no question as to succession to the property. The joint family 
is a corporation in the sense of having a continuous existence, 
notwithstanding the death of individual members; and it is now 
settled that, under the Mitakshara law, no individual member 
of the family has any specific interest in the property, or the 
power of creating any for himself independently of the other 
members: he has only a right to insist upon a partition being 
effected at all. But by the nature of the case, the joint family 
must commence, and also must end, when it does end, in an 
individual who holds the property in a separate condition. If 
‘this individual dies without becoming the root of a joint family, 
the Mitakshara law gives an interim enjoyment of the property 
to his female representatives, when there are any, and then 
. transfers it to a collateral heir as the origin of a new joint 
family. Thus the Mitakshara law itself does nothing to keep 
property in the condition of being the separate property of an 

individual throughout a series of takers, and indeed is hostile to 
= sucha state of things. 
EM, however, in any given case property is so situated 
E AP that it does pass from one taker to another taker just in the 
same condition as if it were the separate self-acquired property 
of each of them personally, independently of the family element, 
then this result, I conceive, can only be brought about, if at all, 
go the operation of some established custom or authority con- 
trolling the general Mitakshara law.” 
i $ The. anly thing we insist upon is, that “ while the joint 
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members of the family,” and the law of inheritance has nothing 
whatever to do with a coparcenership. 

In the case of Phoolbas Kooniwus VS. Lala Jogeshur Sahoy, 
it was held by the Privy Council that, “on the 


Widow excluded 


BY Fane eee death without issue of a member of a Hindu 
5 family joint in estate and subject to the Mitak- 
shara law, his undivided share in the joint family property 
passes to the surviving members of the joint family, and not 
to his widows, and cannot be made lable for his debts under 
decrees obtained against his widows as his representatives ”. 

In the case of Dehi Pershad vs. Thakur Dyal, it was decided 

Debi Pershad vs. DY the Allahabad High Court, that “ when, in an 
Thakur Dyak, undivided Hindu family living under the Mitak- 
shara law, a brother dies without leaving issue, but leaving 
brothers and nephews, the sons of a predeceased brother, the 

ea i interest in the joint estate of the brother so 
ther’s sons succeed dying does not pass on his death to his surviving 
ara Bak TER CHBLE OE brothers, but, on partition, the whole estate, 
Rea ie including the interest of the brother so dying, 
is divisible; and the right of representation secures to the sons or 
grandsons of a deceased brother the share which their father or 
grandfather would have taken, had he survived the period of 
distribution ”. 

The Court, in delivering its judgment, said : 

“The peculiar incidents of the joint property of an undivid- 
ed family are survivorship and the right of representation.) 
When once the principle of survivorship is admitted, it is 
difficult, in the absence of express law, to limit its operation. 
The principle of survivorship taking effect on the common fund, 
in which no one of the members of the family has any distinet 
share, operates not to augment the rights of any particular class 
of the coparceners, but to enlarge the shares which upon 
: Indinn Law Reports, 1 Oal., 226 (P.C.). l Pe Sa 
© 1 All., 105 (F.B.) T PS 
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partition would fall to the lot of every one of the members. In 
effect, by the operation of this rule, the share to which a 
coparcener dying without issue would have been entitled, does 
mot. pass by descent, but lapses. The right of representation 
operates at the time of partition to secure an equal partition of 
the inheritance between the several sons of the common ancestor 
and the issue to the third generation of sons who have died 
leaving issue surviving the period of distribution, such issue 
taking per stirpes the share of their father or forefather. 
‘ Should a younger brother die before partition, his share shall 
be allotted to his son, provided he had received no fortune from 
his grandfather. That son’s son shall receive his father’s share 
from his uncle or from his uncle’s son, and the same propor- 
tionate share shall be allotted to all the brothers according to 
law. Or if that grandson be also dead, his son takes the share: 
beyond him the succession stops.’ ` 
“The consequence of the doctrine, that a right in the 
paternal ancestral estate is acquired by birth, is, that there is in 
fact no devolution of the property from one owner to another; 
but that, as each son comes into being, he forthwith acquires a 
right which would, on partition, reduce the shares of the other 
sons, and which, should he not survive partition and have issue, 
his son or grandson would take by substitution, and which, if 
he dies before that period, will simply lapse. There being no 
Aut devolution of the property, the laws of descent are inapplicable. 
eT att _ “Tf it be held that the interest which a coparcener acquires 
ý. aaa does not lapse on his death without male i issue, but 








E e an do not exist, and other than his widow, 
“title is expressly denied, it follows that the right would 
not on. brothers only, but on those heirs also who are 
to. succeed in priority. to brothers. Thus, a daughter, 
S0) z > a ORS A father, might, on a, partition, 
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claim ‘the share of a deceased coparcener. No instance is cited 
in whieh such a claim has been allowed. ~* 

This ruling was followed by the Calcutta High Court in 

Bh imul Dass the case of Bhimul Dass vs. Choonee Dall.” The 
Pa Home bali case was referred to a Full Bench. 

The question referred was, whether, in an undivided Hindu 
family governed by the Mitakshara law, if a brother dies leav- 
ing no issue, but leaving brothers and orphan nephews, who are 
members of the joint family, his interest in the family property 
passes on his death to his surviving brothers alone, or to all 
the surviving members of the joint family; and in case ofa 
partition, is that the principle according to which the respective 
shares of the persons entitled to succeed to that interest are to 
be apportioned ? 

The Chief Justice, Sir Richard Garth, in delivering the 
judgment of the Full Bench, said: 

“This case raises precisely the same question which was 
decided by a Full Bench of the Allahabad High Court in the 
ease of Devi Pershad vs. Thakur Dyal; and we feel bound, 
having regard to the weight of authority, to decide in accord- 
ance with that decision, that, under the circumstances stated in 
the case, the interest of the deceased brother in the family pro- 
perty ought, in the event of a partition, to be divided between 
his nephew and his two brothers in equal shares. 

“This point was distinctly decided by the sade 
Dewany Adawlut, in the year 1802, in the case of 
Duljeet Singh vs. Sheomunook Singh,* and Mr. Colebrooke was 
one of the Judges who decided it. The same rule has been laid 
down since by other authorities, and is recognised by the Lords 
of the Privy Council in the case of ee Natchiar vs. mn pan 


of Sivagungas > 4 7 y a e sà tit «2 y "$ $f et 
ä Indian Law Reports, L All., 105. - $s tee 
2 Indian. Law Ronana, 2 Gal, 379. . See also Bhugwan Golap Chuna Us. Kriparara 
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“We do not find any authority conflicting expressly with 
those decisions; and we are, therefore, of opinion, that the 
judgment of the Lower Court is right, and that this special 
appeal should be dismissed with costs.” 

This case virtually decided that, in joint families governed 
by the Mitakshara law, the principle of survivorship obtains 
until partition; and that, upon a partition taking place, the 
distribution amongst the different members of the family is to 
be made, not according to the ordinary Hindu rule of heirship, 
but per stirpes.’ 

According to the Madras High Court, “the limit of the 
View of the Mad. © CO-heirs® must be held to include undivided 
mes Migh Court. collateral relations, who are descendants in 
the male line of one who was a coparcener with an ancestor of 
the last possessor. Collateral kinsmen answering the above 
description have interests which pass inter se by right of 
survivorship, and a widow's right as heir is excluded when any 
of such collateral kinsmen survive her husband. The govern- 

ing principle of the rule is coparcenary survivorship, which 
precludes alike the right of the widow and every other member 
of the family, who has no right to the enjoyment of the estate 
before the death of the possessor. 

“The sound rule to lay down with respect to undivided or 

i Miipurtible ancestral property is, that all the members of the 
family, wbo, in the way pointed out, are entitled to unity of 
possession and community of interest according to the law of 
artition, are co-heirs, irrespective of their degrees of agnate 
tionship | to each other; and that, on the death of one of 
then | leaving a widow and no near sapindas in the male line, 
f: py - heritage, both partible and impartible, passes to the 

' “or survivor, to the exclusion of the widow. (But 
u sband was the | last survivor, the widow’s position as 
at ther u àd ivided kinsmen, i is similar to her 
n Singh ve. aoe Law sports, 5 Cal, a agi 
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„position with respect to his divided or self and separately 
acquired property.” ’ 
It is clear then, that if the deceased coparcener Jeaves a son, 
KE aib his interest in the joint property goes to his son 
as his heir. In default of sons, grandsons get 
it, and on failure of the latter, the succession devolves on the 
great grandson. In case there are fatherless grandsons, and great 
grandsons whose father and grandfather are dead, the rule per 
stipes will apply, and the fatherless grandson, and the great 
grandson whose father and grandfather are dead, will share with 
their uncle and grand-uncle (grandfather’s brother) respectively 
the interest which the deceased coparcener possessed in the 
undivided property. 
The son, the grandson, and the great grandson take by 
Heirs by descent. descent. The heritable limit, as you know 
very well, is reached in the great grandson. The descendants 
of the great grandsons are not in the line of heirs. “If a 
coparcener should die, therefore, leaving no nearer descendant 
than a great great grandson, then the latter would, no doubt, 
be excluded at once from inheritance, and from partition by any 
nearer heirs of the deceased, as for instance, brothers and their 
sons ; but where there has not been such an interval as to cause 
a break in the course of lineal succession, neither has there 
been an extinguishment of the right to a partition of the pro- 
perty in which the deceased was a co-sharer in actual possession 
and enjoyment, each descendant in succession becomes co-owner 
with his father of the latter’s share, and there is never such a 
gap in the series as to prevent the next from fully represent- 
ing the preceding one in the succession.” ? 
If the deceased leaves no male issue, his interest descends 
By aurvivorship. no further. It lapses, and the surviving copar- 
ceners take the share of the deceased by the rule of survivorship, _ 


i Yenumula Gavari Devamma vs. Y. Ramandora, 6 Mad. High Court tp 93. 
2 Moro Vishvanath Us. Ganesh Vithal, 10 Bom. H. O. R., tt. 
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and- hold it wholly, both legally and equitably, for them-., 
selves. By the rule of survivorship, the, female heirs, and 
those who claim through them, are entirely excluded. Thus 
the widow, the daughter, the daughter’s son, the mother, and 
When ther kas Similar: heirs are wholly left out. If a parti- 
psema partition: tion takes place on the death of the propositus, 
the joint property, in which the interest of the deceased has 
lapsed, is divisible among all the coparceners per stirpes. “ The 
partition should be in every respect an equal partition, subject 
to the qualification that those who take by representation take 
only the share which he whom they respectively represent 
would have taken had he survived partition.” > Equal shares 
will thus be given to the descendants of each son of the former 
owner in whom the different lines of ascent coincide. In other 
words, equal shares will be given to the sons of the common 
ancestor, who was the last holder of the property; and these 

shares will again be divided in the several lines per stripes. 
_. There are people who imagine that the simple effect of the 
nana at rule of survivorship is to exclude the female 
‘ae survivor- heirs and those who claim through them ; 
otherwise, they believe, the ordinary rules of 
succession apply, and the nearer kinsmen exclude the more 
remote. This is a great mistake. The principle of survivor- 
ship provides, that, in an undivided family, the descent—it 
í such a term could be used at all—is in coparcenary,’ and the 
3 pnay rules of succession which govern the devolution 
4 ” Separate property cannot be applied in determining 
mutual rights of coparcener in a joint family. On the 
1 of a coparcener, his interest is merged, as it were- 
le common interest, and no single person is, but all the 
vi rors Jara; benefited by tke lapse of the deceased’s share in 
rid led property. | The Er ng is- not individual, 
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but communistic. The interest of the deceased does not go to 
one individual, but to the different classes of individuals com- 
posing the family. The different classes of individuals again 
take the interest not in order of their proximity to the deceased, 
but simply in right of their being members of the same joint 
undivided family. Thus the rule of survivorship overrides the 
ordinary rules of succession, and all the surviving copareeners 
are, as it were, the heirs of the deceased. 
Another mistake also should be guarded against. The 
The survivors take Share of the deceased in the joint property 
PENTEL: belongs wholly, both legally and equitably, to 
all the survivors, it is true; but it should be distinctly 
understood that the survivors do not take the interest per capita. 
It sometimes happens that the property is to be divided 
among persons, four, five, and six degrees removed from the 
common ancestor;* and you should know that the property in 
all cases is divisible per stirpes amdng the different branches of 
the family. There are, as a rule, different classes of coparceners 
who compose an undivided family. The share of the deceased 
is divided equally among those classes which are of equal 
degree. The whole family in fact is divided into its primitive 
elements. On division taking place, it is generally found that 
several lines proceed from a common ancestor. The share of 
the deceased is first divided equally among these lines. Tt is 
then found that there are several groups in each line. The 
proportion of the original share which each line received is then 
again divided according to the number of groups in each line; 
and the division goes on in this manner till the share of each 
individual member of each line is correctly defined. It does 
not matter whether a person claiming a share is more than four 
degrees removed from the acquirer or original owner of the 
property sought to be divided; but it should be distinctly 
understood that the person claiming a share is never entitled 
1 Girwardharee Singh vs. Kulapaul Singh, 4 S. D; 12. ‘ E Ry nas gs 
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to it, if he is more than fowr degrees removed from the last 
holder. He has, you must know, an indubitable right to a share 
if he is within four degrees from the last holder, however 
remote he may be from the original owner of the property 
sought to be divided;* but if he is more than fowr degrees 
removed from the last holder, he is excluded. 
In the case of Debi Pershad vs. Thakur Dyal? for example, 
Debi Pershad vs. there were four brothers. The fourth brother 
Sot aa et gare died leaving. sons, who were the plaintiffs in 
this suit. Then the first and the third brother died without 
issue. Finally, the second brother died leaving sons who were 
defendants in the suit. The principal issue raised by the snit 
was, whether the plaintiffs were entitled, on par tition, to a 
moiety of the undivided immoveable estate of the family, or to 
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law of survivorship. By the death of the first and the third 
brothers, their shares lapsed. In the eye of the law, they never 
existed at all. So long as they lived they enjoyed profits; but, 
by their death, the devolution of the property is not in the 
least affected. We may leave them out of consideration alto- 
gether. Leaving out the first and the third brother then, we 
find that there are two different classes of individuals preceding 
from a common ancestor. ‘The first class consist of the repre- 
sentatives of the fourth brother, and the second class of the 
second brother. Suppose there are jive members of the first 
class and ten of the second class. Had the rule per capita 
applied, the property would have been divided into fifteen equal 
shares. But the rule per capita will not apply; the partition 
will be made by the rule per stirpes. The share of the plaintiffs 
then in this case is a moiety of the estate. If the five sons of 
the fourth brother wished again to know to what proportion of 
this moiety each of them was entitled, this moiety would be 
divided into five parts, and each of them would get one part. 

Had any of the brothers in the above case died leaving a 
fatherless grandson, or a great grandson, whose father and 
grandfather were dead, the same rule per stirpes would have 
applied, and the right of representation would have secured to 
the grandson and the great grandson of the deceased brother 
the share which their grandfather or great grandfather would 
have obtained had he survived the period of distribution. ` 

Professor Goldstiicker, whose profound knowledge of Hindu 

Professor Gold- law was universally esteemed, speaking of the 
stiicker's view ofthe |, ; z Sn È 
Privy Council jadg- judgment of the Privy Council in the Stvagunga 


Its incorrectness Case, says, that “if it be relied upon as a 
proved by authori- 


ties cited. precedent, it would materially alter the v | cs 


Hindu law of inheritance in one of its vital points”.  — ~ 
«There are two principles,” the judgment “saga, < 

which the rule of succession, according to the Hindu law, ar 

to depend: the first is that whioh. elaring Abe. to. 










654 l THE HINDU LAW OF INHERITANCE 


the funeral oblation, and the degree in which the person making 
the offering is supposed to minister to the spiritual benefit of 
the deceased; the other is an assumed right of survivorship.” 

The judgment pertinently asks: “If the first of these 
principles (the spiritual principle) were the only one involved, 
it would not be easy to see why the widow’s right of inheritance 
should not extend to her husband’s share in an undivided 
estate.” 

It will be remembered that, according to Dharma Sindhu, 
the standard authority in ceremonial matters 
in the Benares School, “though the property 
of an undivided or a reunited brother is inherited by his 
brother, the right to perform the sraddha belongs to the 
widow alone. On failure of the widow, the brother is compe- 
‘tent to perform the sraddha of an undivided or a reunited 
brother”. The Nirnaya Sindhu also lays down the same dictum. 
| It is but right to tell you, here, that the general practice is, that, 
in an undivided family, the brother excludes the widow in the 
performance of the sraddha rites. 

The law, however, is clear that, in an undivided family, 
the widow, even in presence of the brother, is competent to 
perform the sraddha of the deceased.— The sraddha. which. the 
-widow performs is ekoddishta, or individual, and: not parvana, 
or ancestral. | 

The Dayabhaga distinctly says, that the succession ee ss the 
widow, ete., “takes effect under express 


Dharma Sindhu. 


ee mae - Dayabhaga. : 
Auto texts”. Thus the succession of females is 
quite” exceptional, and is not founded on the ordinary rule of 









tual benefits.” Their succession cannot be explained on 
strict principle of religious efficacy. The widow performs 
ind ividul sraddha on failure of male issue, it is true; but so 
here is an oblator who is najan to present parvana 
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cakes, the widow and the other female heirs cannot claim the 
inheritance. It would be wrong then to apply the spiritual 
principle in accounting for the succession of female heirs. 

According to Professor Goldstiicker, the spiritual benefit 
alone regulates all cases of succession, and it is unnecessary and 
unreasonable to introduce “a second principle, hitherto unknown,” 
which would entirely alter this law so far as undivided families 
are concerned. “ There is only one principle,” says he, “the 
principle of spiritual benefits, and the second (the principle of 
survivorship) does not exist at all.” 

The learned Professor is of opinion that the principle of 
survivorship is ‘unknown’ to Hindu law. If 
we turn to Chapter II, 9. 4 of the Mitakshara, 
we find the following sentence: “On failure of male issue, 


Mitakshara. 


the coparcener «lone shall take the inheritance, and not the 
widow, ete.” Does not the Mitakshara clearly say here that, in 
a reunited tamily—which is essentially a joint and undivided 
family—the female heirs should be excluded, and the survivors 
should take the interest of the deceased coparcener ? The great 
commentator of the Mitakshara, Visvesvara Bhatta, thus 
elucidates, in his Madana Parijata, the point 
referred to by his master : “ Another coparcener 
shall take, even in presence of (the deceased’s) widow, the 
property of a person who died without leaving sons or grandsons. 
The singular number in ‘ coparcener’ is not intended to be 
significant. Hence all'coparceners,’ if there be more than one, 
shall take the property, dividing it among themselves, and shall 
give maintenance to the widow.” The Madana Parijata then 
goes on to say, that a reunited family may consist of the father, 
wdea and brothers; and, in case the widow’s pregnancy was 


Madana Parijata. 


t Goldstiicker’s Lit. Rem., Vol. II, 165—168. 
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unknown at the time of distribution, the coparceners shall 
deliver the deceased’s share to a son subsequently born, etc. 
Here we find two of the greatest authorities of the Benares 
School insisting upon the principle of survivorship in 
determining the mutual rights of coparceners on the death 
of one of their body. 
We find the author of the Viramitrodaya endorsing the 
in Si = same opinion,—*‘ Just as in the case of partition 
1 among undivided co-heirs, so also among those 
that are reunited, if any one die before partition is made, 
his sons shall take and divide amongst themselves their 
paternal share. But if any one of the reunited co-heirs die 
without leaving male issue, then the succession to his estate 
would devolve upon a (surviving co-heir). 
We can quote passages from a host of other writers of the 
NG Na Benares School, as well as of other schools, to 
vorship the only show that the principle of survivorship was 
ae perfectly known, and acted upon by the Hindu 
lawgivers. In an undivided family, the principle of survi- 
vorship overrides the rule of spiritual benefits. The principle 
of survivorship in a joint family isthe only relic of the past. The 
history of the great struggle between communism and individu- 
ality must not be forgotten. There was a time when separate 
property was unknown; and those who died left not a trace 
behind, and his place was occupied by others better able to 
serve the corporate family, and enjoy the privileges of the joint 
family. | Wherever the ancient institution remains, the rule of 
survivorship is preserved intact, and individual rights, as 
. distinct from corporate rights, are totally ignored. | 
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LECTURE XIV. 
PRINCIPLES OF SUCCESSION UNDER THE 
DAYABHAGA LAW. 
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Dayabhaga—Its principle of inheritance: spiritual benefit—Question finally settled and 
cannot be reopened—Mann’s dictum as to ‘ nearness of kin’ interpreted by the author 
of Dayabhaga—Criterion of the superiority of benefits derivable from oblations—Three 
modes of conferring benefits on the deceased—Competency to perform exequial rites 
key to the rule of inheritance—Preferential right of the performer of parvana rites— 
Persons competent to perform parvana sraddha—Relative value of their offerings— 
Presentations by the agnate superior to those by the cognate descendants—The 
doctrine of participation—Participation in offerings to the common ancestor—Prefer- 
able right of father’s descendants over grandfather’s—Nephew’s claim prior to uncle’s 
—Brother’s grandson excludes paternal uncle-—Recapitulation—Rule of proximity of 
kinship to the proprietor—Illustrations—Sapinda—Bandhayana’s definition: partaker 
of undivided oblation—Sapinda-relationship extends to seven generations—Two 
requisites of the relationship—Illustration of the rule as regards ‘son—Grandson— 
Great grandson—Danughter’s, son’s daughter's, and the grandson’s daughter's son do 
not come under the above definition—Father—Brother—Uncle—Grand-uncle’s grand- 
son—Summary—Bandhayana’s definition, though elaborate, is mcomplete—It does 
not include kinsmen related through females—Jimutavahana’s definition—Persons 
allied by a common oblation, without reference to the stocks to which they belong— 
Connection by funeral offerings the only requisite—Cognate and agnate sapinda- 
ships; their distinctive marks—Genealogical scheme of sapindas—In the father’s 
line—In the mother’s line—‘ Agnates’ higher than ‘ cognates ’—Summary— 
Galentta Tigh Court's definition of sapinda-relation in Guru Gobind’s case— 
Limited to the sagotras—Definition including the sagotrus and bhinnagotras— 
Dayabhaga’s list of heirs not exhaustive—Specific mention of daughter's son, 

father's, grandfather's, and great grandfather's daughter's son as cognate kinsmen— 
Three more heirs named in the Dayakrama Sangraha—Brother's daughter's son— 
Uncle’s daughter's son—Grandfather's brother's daughter's son—Jagannatha’s exten- 
sion of the list of heirs—Knumeration of cognate sapindas—Order of their succession 
—As propounded in the Dayabhaga—By Vijnanesvara and his followers—Claimsof 
daughter's son as heir first recognised by Jimutavahana—Why do not the cognate 
sapindas of father, grandfather, and great grandfather inherit after the agnate des. $ 
cendants—Agnate and cognate sapindas of a nearer line exclude the sapiudas ofa = 
remoter line —Ilustrations— Extracts from the Dayabhaga—In support of the heritable _ "4 

rights uf cognate sapindas—In preference to an agnate sapinda of a remoter line— 
Sister's son—Grandfather's 
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the relative order of the funeral oblations—According to Manu the agnate and cognate 
descendents are on the same footing—The order of their succession being determined 
by the following rule—offerer of oblation to a near ancestor is preferred to one pre- 
senting the same to a remote ancestor—Dauhitra or daughter's son: sense of the term 
as used in the Dayabhaga—‘* Sons of the daughters of the family’’—Omission of cer- 
tain cognate kinsmen as heirs in the Dayabhaga how accounted for—Their position— 

Not precisely stated in the Dayabhaga—Have they been excluded by Jimutavahana 
from their appropriate places—The question answered in the negative—Son of son’s 
daughter, and son of grandson’s daughter, successively come in as heirs after the 
daughter's son—Though not mentioned by Jimutavahana—Order of cognate sapindas 
as given in the Dayabhaga examined by the Calcutta High Court— In Govind Prasad vs. 
Mahesh Chunder—Paternal grandfather's great grandsons preferred to brother's 
daughter's son—In Guru Govind Saha vs. Anund Lal Ghose—Four propositions laid 
down—High Courts decision in Gobind Prasad's case commented on as incorrect— 

Disputed questions as to the preferential claim of two or more competitors, e.g., 
between nephew and uncle ; or between father’s and daughter's son—Resolved by the 
degree of benetit conferred by pindas—Nearer cognate kinsmen preferred to remote 
agnate—Pindas divided into three classes: (1) direct; (2) participated ; (3) obligatory— 
Hari Das vs. Bamacharan criticised—The classification made in order of merit—Value 
of the pindas offered by rival claimants, whether agnate or cognate kinsmen, deter- 
mines their right of succession—Recapitulation—Sapinda heirs arranged into seven 


groups—Female heirs come in by express texts—List of Dayabhaga sapindas and 
their order of succession. 


A THE Dayabhaga sets out with the proposition that “the 
À right of succession to property is founded on 
competence for offering oblations at obsequies ; 

and the ord@r of succession is regulated by the degree in which 
A benefits are conferred ”. - 
Tp = Jimutavahana maintains that the Hole theory of inherit- 
= a ee cca: op 2ce is founded upon the principle of spiritual 
a US: inheritance: spirit- benefit, and that it is by that principle—and 
pn Sais that principle alone—that every question relating 
inheritance must be determined.’ It ought to be mentioned 
he outset that attempts have been made from time to time 


Ts Nas above proposition—to show that the doctrine of 
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holding that the question has been finally settled by two Full Beneh 
decisions of the Calcutta High Court and cannot be reopened. 
According to Jimutavahana, the right of performing the 
sraddha and that of succeeding are convertible terms. Even 
in the extreme case of an escheat to the Crown, the king 
inherits on the condition that he provides for the funeral rites 
of the person to whom he succeeds, and the king is debarred 
from succession to a Bralimin’s property, because a man of the 
second or inferior caste cannot minister to the soul of a Brah- 
min.’ The competence to perform the sraddha creates the 
heritable right, and determines also the preferable right to 
succession. You remember the well-known maxim of the law 
of inheritance which is in the mouth of every lawyer of the 
Gouriya School, “ Give the pinda and take the inheritance”. 
He who is entitled to perform the exequial rites of the deceased, 
is also entitled to inherit his property. “Two motives are 
indeed,” says the Dayabhaga, “declared for the acquisition of 
wealth: one, temporal enjoyment; the other, the spiritual 
benefit of alms, and so forth. Now, since the acquirer is dead, 
and cannot have temporal enjoyment, it is right that the wealth 
should be applied to his spiritual benefit. Accordingly, 
Vrihaspati says, ‘Of property which descends by inheritance, 
half should carefully be set apart for the benefit of the 
deceased owner to defray the charges of his monthly, 
six-monthly, and annual obsequies.’ ~*~ In determining the 
preferential heir, again, “such order of succession must be 
followed as will render the wealth of the deceased most service- 
able to him. It is reasonable that the wealth which a man 
has acquired should be made beneficial to him by appropriating 
it according to the degree in which services are rendered BE A 


1 Goldstiicker’s Lit. Rem., Vol. II, 174. ah, ase 

2 Dayabhaga, XI, 6, 13. Baie Bi ies 

3 Ibid., KI; 6, 28. s 4 A +” o $ 
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Manu declares: “To the nearest sapinda the inberitance 


33 


next belongs.” Thus nearness of kin, according 


Manu’s dictum as ; 2 
to “nearness of to him, determines the order of succession. It 


kin ” interpreted by 
Last Snor of Daya- must not be pretended, says J imutavahana, 
“that the text of Manu is intended to indicate 
nearness of kin according to the order of birth, and not accord- 
ing to the presentation of offerings ”. It cannot be denied for 
a moment that nearness of kin does not determine the order of 
succession. It would be rank heresy to deny the truth of the 
maxim laid down by the father of Hindu Jurisprudence. But 
the question is, what is the right interpretation of this important 
expression “ nearness of kin”. It cannot be said that this near- 
ness of kin is “ according to birth, for the order of birth is not 
suggested by the test”. This nearness of kin cannot be taken 
to mean consanguineous propinquity, for had Manu intended 
that proximity of blood-relationship should regulate the right 
to succession, he would never have coupled this text with the 
one immediately preceding it; “to three must libations of water 
be made, to three must oblations of food be presented; the 
fourth in descent is the giver of those offerings, but the fifth 
has no concern with them”. Manu, therefore, 
Kêna fi he plainly intends that this nearness of kin “ de- 
Shae ar, pendson superiority of- benefits by presenta- 
tion of oblations ” 
: The conclusion is irresistible cnet inheritance is in right of 
7 benefits conferred, and the order of succession is regulated by 
_ the 1 ae of benefit. 
a _ Benefits can be conferred upon the deceased by G) pre- 
l senting oblations to him at his obsequies, by 
which he is directly benefited ; (2) by offering 
oblations to his paternal ancestors, to whom he 
during. his lifetime, and in which he claims 


par rticipation ; and lastly (3) by giving 
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oblations to his maternal ancestors, to whom he was bound, as 
a matter of duty, to give pindas at their obsequies. ` 
The simple fact of being entitled to give pindas—the mere 
circumstance of being competent to perform 
oe a eae nial the exequial rights, constitutes a claim on 
rites key to the rule inheritance. The title to succession is founded 
upon the right to perform the sraddha of any 
description whatever—either of the deceased, of his paternal, 
or of his maternal, ancestors. It does not matter whether the 
sraddha performed is ekoddishta, addressed to bis individual 
self, or parvana, addressed to himself as well as to his ancestors. 
In a question of succession to the property of the deceased, the 
only point to be determined is, whether the person claiming the 
property is entitled to celebrate the exequial rites either of the 
deceased himself personally, or of his ancestors, for whom he 
was bound to provide, during his lifetime, oblations of food as 
well as libations of water. It should be remembered that 
sraddhas are either individual (ekoddishta), or ancestral (parvana). 
Any person who is competent to celebrate in honour of the de- 
ceased an individual sraddha, or a parvana sraddha in honour of 
his ancestors, is entitled to inherit the property of the deceased. 
This is a general proposition, and the whole theory of brana tan ag : 
propounded by the Dayabhaga is founded upon this propost fe 
“It should not be argued,” says Jagannatha, “ that pangs s 
conferred through the oblation of the funeral cake int 
parvana constitute the sole ground on which rests the right sin ) 
succession to the property left by a man. There is noan ith or 
for such an inference; pupils and the rest, though not arr 
such benefits, do succeed to the property lett poe ne m.’ 
Those persons who are competent to perforn 
rites, however, shave a gre 
"Preferential ight, and | 
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performers of any other description of exequial rites. All 
persons who are competent to celebrate parvana, or ancestral, 
rites are also entitled to perform the ekoddishta, or individual, 
ceremonies; but the performers of the latter are not necessarily 
entitled to celebrate the paivana sraddha in honour of the deceased 
as well as of his ancestors. Thus you see there is a material 
_ difference between the two classes of performers. The per- 
formers of the parvana rites benefit not only the deceased himself, 
but also his ancestors, while the performers of the ekoddishta 
benefit the individual only. There being a difference of spiritual 
value between the two classes of rites, the heritable value of two 
= classes of rites also varies. \Those that offer pindas at the par- 
| vana obsequies, are preferred to those who perform “individual” 
= sraddhas only.» 
ee Í In all cases the spiritual welfare of the deceased proprietor 
À is the only test resorted to for determining the right to succes- 
sion. But the title to perform the parvana rites determines the 
p iority of the two classes of heirs. It is for this reason that 
eae parvana sraddha is said to constitute, as it were, the very 
3 Cor rner-stone of the Hindu Law of Inheritance. 
ae pii is peoa then to find out the persons who are com- 
See, ES aa to perform the purvana sraddha. We 


ert, | 
















raat OE ENOR to perform hee are rites of the 
. ed proprietor, but also those who are entitled to celebrate 
ri O honour of his ancestors, paternal and maternal. 

he  parvana “sraddha, you should remember, is a sraddha 


] grandfather, and one to the paternal 
Saas the first set of three cakes 
ors. . The second set of cakes are 
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of the first set are given to the remoter paternal ancestors 
only. 

The mother shares with her husband obsequies solemnly 
performed by his son; the paternal grandmother, with her hus- 
band; and the mother of the paternal grandfather, with hers.’ 

This is true of paternal female ancestors only. The 
maternal grandmother does not. share with her husband the 
funeral repast provided for him, nor do the maternal great 
grandmother and the maternal great great grandmother share 
it with their respective husbands.’ I mean to say, that obla- 
tions are separately given at the parvana (vriddht) obsequies to 
the female paternal ancestors only} 3 and they are thus associated 
with their respective husbands in the presentation of these 
offerings. “They are one even in death,” says the canonical 
law.” = 

The deceased receives then one parvana pinda from his 

Relative value of SON, One from his grandson, and one from his 
eae SE great grandson. He also receives one pinda 
from his daughter’s son, one from his son’s daughter’s son, and 
one from his grandson’s daughter’s son. The oblations received 
“from the son and the other male descendants, and the oblations _ 
received from the daughter’s sons and from the other descend- | 
ants of females, have a difference in spiritual value. (The pi 7 
received from agnate descendants have) 
AIS SEER ae efficacy than the pindas received from 
to those by tho cos descendants.) The cakes offered t y 
descendants are secondary — pine 
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the pindas due to them, after all the ceremonies in honour of the 
paternal ancestors have been completed. ‘The oblations 
presented to the maternal grandfather and the rest are second- 
ary, says Jagannatha, “because they must follow funeral 
cakes offered to paternal ancestors.”” Thus the pindas 
given to the maternal ancestors occupy a secondary position. 

The ceremonial writers have. even gone so far as to lay down 

that the parvana sraddha may be performed even without 
noticing the maternal grandfather’s line; the sraddha for the 
maternal ancestors is not requisite to the completion of the 
parvana obsequies. “In the double set of oblations,” says 
_Jagannatha again, “it is indispensably necessary that the son 
should perform the sraddha for the paternal line, not for the 
line of his maternal grandfather; but it is simply reprehensible 
in one who performs the sraddha for the paternal ancestors not 
"to perform it also for the maternal-grandfather and his progeni- 
= tors. This simply means that sons are legaily bound to per- 


ge re 


gêrma parvana rites in honour of their patente Eucla) In 















lebrate these rites as an act of fom Ne although not 

“bound to do so. Thus there is a great difference in 

ka value between an act of legal obligation and an act of 

cn a ‘The pindas to the paternal ancestors are the 

p principal: oblations in a parvana sraddha, and those given to 
maternal ancestors are thus only secondary «pindas. | It is 

] then to expect that the deceased derives greater benefit 

rincipal pindas presented to him by his agnate des- | 

a ` from the pindas presented by his cognate des-  _ 

> m rerely give } him secondary oblations, and reserve 

for Ppa n paternal ancestors. The deceased 
rom superior pindas, and inferior 

= phe: ane descendants cannot = 
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render their best spiritual services to the deceased, and cannot, 
therefore, rank equally with the agnate descendants, who do 
their best for him. Only inferior benefit is derived from 
inferior pindas; and it is but reasonable that the givers of 
inferior pindas should occupy an inferior position in the division 
of the inheritance. 

As the deceased receives pindas from his descendants, so 
his paternal ancestors received oblations from him during 
his lifetime. 

It is a canon of the sraddha rites that he who, while living, 

The doctrine of offered pindas to the manes of paternal ances- 
partic patos tors, partakes of oblations which may be offered 
to the same ancestors by others.’ Thus the deceased partakes 
of oblations which are offered by his collateral kinsmen to com- 
mon ancestors. ‘The brother and his two descendants, the uncle 
and his two descendants, and the grand uncle and his two descend- 
ants—all these collateral kinsmen offer pindas to ancestors 
common to them and the deceased. The deceased participates, 

EESE E after his death, in all these pindas. He, like his 
offerings to the com- ancestors, is benefited by the pindas offered to 
the common ancestors. The deceased is directly — 

benefited by the oblations whieh: he receives from his immediate 
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offering oblations (to his father, grandfather, and great 
grandfather) of which he may partake.”* The deceased 
has thus a right of participation in the pindas which the 
brother’s daughter’s son, or the nephew’s daughter’s son, 
may offer to the father and the grandfather. Similarly, he 
has a right of participation in the pindas which the uncle’s 
daughter’s son and the uncle’s son’s daughter’s son may offer to 

the grandfather and the great grandfather of the deceased. 
“A man has no right,” says Jagannatha, “to perform a 
sraddha for his paternal grandfather, or other ancestor, unless 

he have a right to perform one for his sire.” ° 

(Thus the title of the deceased to perform the sraddha of 
- his grandfather was derived through his father; and that of his 
great grandfather, through his grandfather) The father, in the 
first place, was the principal person to whom the deceased was 
bound to offer the exequial cakes. During his lifetime, it was 
= the first duty of the deceased to minister to the spiritual welfare 
= of his father. Those who perform the same duty which it was 
= incumbent on the deceased to perform, necessarily occupy the 
a GA first place in a classification of heritable kinsmen. The mere 
NA fact of tbe deceased participating in the pindas offered to 
x the father gives a heritable right to the agnate and cognate 
Vg preferable right descendants of his father. These descendants 
TAa as brand- of the father, however, have anotber claim, 
: which is not possessed by the descendants of 
Se bebe: grandfather or those of the great grandfather. The agnate 
Sate sa of the father perform exequial offices 
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succession,” asks Jimutavahana, “ devolve equally on the uncle 
Nephew’s claim #0d nephew of the late proprietor?” “ The 
prior to uncle's. answer is,’ he adds, “the paternal uncle is 
indeed a giver of oblations to the grandfather and great grand- 
father of the proprietor; but the nephew is giver of two 
oblations to two ancestors, including the owner’s father, who is 
principally considered. He is, therefore, a preferable claimant, 
and inherits before the uncle. 
“ Accordingly (since superior benefits are conferred by 
Bare eave such a successor), the brother’s grandson ex- 
son excludes pater- cludes the paternal uncle; for he is a giver of 
; oblations to the deceased owner’s father, who 
is the person principally considered.” * 
Here then the author of the Dayabhaga tells us in effect, 
Recapitulation. that all the heirs of the father’s line, in whose 
ancestral oblations the deceased has a right of participation, would 
exclude the heirs of the grandfather’s line, because the former 
confer superior benefits on the late owner through his father. 
The agnate descendants of the father present superior oblations 
to him, and the cognate descendants offer secondary oblations 
to him.) Both classes of descendants, however, present obla- 
tions in which the deceased participates. Both classes of these 
kinsmen, therefore, inherit his property. The agnate kinsmen 
have a preferable right, because they give superior oblations to 
his father. The cognate kinsmen, giving secondary oblations, 
come in next after them. A single heir of the grandfather’s 
line would not inherit, till all the heirs, agrfate and cognate, of 
the father’s line, giving undivided oblations, have been wholly 
exhausted. 
“The order of succession by nearness of kin,” says Jagan- 


a eee natha, “ is proximate to the proprietor himself. 


ofkinship tothe pro- Hence a person who confers benefits on the last — 
prietor. eee 


1 Dayabhaga, XI, 6. 5—6. 


possessor himself is first heir: after hin eo 
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father of the late proprietor, being most near; if he be dead, 
the persons who confer benefits on the father in the order of 
promimity to him. On failure of these, the paternal grandfather 
and the rest comparatively near; on failure of the ancestor, he 
who confers benefits on him.” * 

Here it would seem that Jagannatha was of opinion that 
the agnate and cognate descendants of the deceased exclude his 
father and all his other descendants; that the father and his 
descendants, agnate and cognate, exclude the grandfather and 
the heirs of his line; and the grandfather and his descendants 

Illustrations. exclude the great grandfather and all the 
other heirs of his line. “‘ Benefits conferred,” according to 
Jagannatha, “are the grounds of the claim to inheritance; now, 
the benefits conferred by the nearest of kin are more important 
than those afforded by one who is more distantly related; 
remote kindred ought, therefore, to inherit only on failure of 
nearer kinsmen.” - 
This rule is clear, and admits of no doubt whatever in the 
Toone. TORRE» of agnate kinsmen. No one can have the hardihood to 
eet deny, in the face of the express texts of the Dayabhaga, that 


; y 
p 


s the heirs of a nearer line would exclude the heirs of a remoter 
| a a sine Bat the PON ton laid down that the cognate kinsmen of 
a 
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4 oe bcc, ao see. Shy eae the objections -raised are well 

4 NAN ata A aa PANG ENE cea $ 
ding to` wabhaga, then, inheritance is in right 
yan ‘of henefits sontorro, and the order of succession 
Fi is the degree of benefit.) Let us 
s} D ays EN worked out Bag 





PRINCIPLES OF SUCCESSION UNDER THE DAYABHAGA LAW 669 


Jimutavahana says: “ Baudhayana declares, “The paternal 
great grandfather and grandfather, the father, 
Bau dhay: a’s : ` < | 
defiuition. ake the man himself, his brothers of the whole 
of undivided 
oblation. 


blood, his son by a woman of the same tribe, 
kis son’s son and his grandson: all these, 
partaking of undivided oblations, are pronounced sapindas. 
Those who share divided oblations are called sakulyas ° 

“The meaning of the passage is this: since the deceased 
partakes, through sapindana, of three oblations presented to 
the father, etc.; and since the son and other descendants, 
to the number of three, present oblations to the deceased 
(or to be shared by his manes); and since he who, while 
living, presents an oblation to an ancestor, partakes through 
sapindana, when deceased, of oblations presented to the 
same person: therefore, such being the case, the middlemost 
(of seven)—who, while living, offered food to the manes of 
ancestors, and when dead participates in offerings made to 
them—has become the object to which the oblations of his 
descendants were addressed in their lifetime, and shares with 
them, when they are deceased, the food which must be offered 


by the daughter’s son and others. It follows from all this, that 


those (ancestors) to whom he presented oblations, and those 
who present oblations to him, are sapindas connected by 
undivided oblations, partaking as they do of undivided 
offerings. oe 

So, inasmuch as one distant in the fifth degree neither 
gives an oblation to the fifth in ascent, nor shares the 


“The word sapindana has a technical signification. It means admixture of pindas at 
the first annual sraddha, or sapindikarana. In the extract given above the meaning is, that 
the deceased tastes a funeral cake with his father, grandfather, and great grandfather at 
his own sapindikarana, performed by his own son (2 Colebrooke’s Digest, 519). The same 
word sapindana, which has been used twice in the extract given above, occurs also in XI, 
1,29. In all these places, it bears the same meaning. The deceased has then only a right 
of particapation in the parvrana pindas given to his three immediate paternal ancestors, 


when his pinda has been mixed (sapindana) with that of any one of them on whom he was a: 
bound to confer oblations during his lifetime. So long as phase of fellowship is not, of. 
of Cape 


rmed, the deceased is not associated with the manes is ancestors, and is 


Nirnaya Sindhu, 520; Dharma Sindhu, 65.) irapa 


entitled to participate in the pindas given to them. Phoridarii 323 ; Raghunandana, 133 ore 
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offering presented to his manes; and inasmuch as the fifth in 
descent neither gives oblations to the middle person who 1s 
distant from him in the fifth degree, nor partakes of offerings 
made to him; therefore, three ancestors, from the grand- 
father’s grandfather upwards, and three descendants, from the 
grandson’s grandson downwards, partaking of divided oblations, 
and not participating in the same undivided oblations, are 
denominated sakulyas. 

« This relation of sapindas (extending no further than the 
fourth degree), as well as Hiuk of sakulyas has been propounded 
relatively to inheritance.” 

Tf you carefully analyse this extract, you will find that, 
Ee l according to Jimutavahana, the sapinda-relation- 

Sapinda-relation- x ; 
ship extends to ship extends to seven generations, and that 
seven generations. 5 r e ese . a 
it is founded on the right of participation in 
the same exequial offerings. In other words, those are sapindas 
= who partake of the same undivided oblations in which the 
5 deceased also participates. Two conditions are necessary to 
DS Two reqnisitesof CONSİİtute this relationship: ‘The deceased 
ERN a eee, should partake of the offerings either given 
a; I: directly to himself, or to his ancestors. Secondly, the kinsmen 
eke who claim this relationship should show that they also have a 
| on right of participation in the pindas given either directly to the 
J A deceased or to his ancestors. The deceased and his kinsmen 
are sapindas of each other, if they mutually participate in the 
ame ‘Steet ati the Bey 
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great grandfather; and the late proprietor partakes of two 
oblations given to himself and bis father. 
The great grandson is a sapinda, because he partakes, when 
Great grandson. dead, of offerings which may be given to the late 
proprietor by his daughter’s son, son’s daughter’s son, and grand- 
son’s daughter’s son; and the late proprietor partakes of the 
oblation given to him by his great grandson during his lifetime. 
Thus we see the three agnate descendants and the deceased 
are sapindas of each other; because they mutually partake of 
offerings given at the parvana obsequies. 
The daughter’s, the son’s daughter’s, and the grandson’s 
daughter’s son—all these cognate descendants 
Daughter's, son's of the deceased do not come under this defini- 


daughter's, and the 
grandson's dangh- tion of sapinda; because, although the deceased 


ter’s son do not come 
under the above de- owner partakes of pindas given by them during | 
their lifetime, they have no right of participation - 
in the oblations given to their maternal ancestors, viz., the 
deceased owner and his father and grandfather. ‘One of the 
two conditions necessary to constitute the sapinda-relationship is 
wanting in the case of these cognate descendants. The deceased 
and his cognate descendants have no mutual right of participa- 
tion in the exequial offerings. The daughter’s, son’s daughter’s, x 3 
and the grandson’s daughter’s son, therefore, are not sugotra, Okay 
agnate sapindas, of the deceased. sis 
The father, again, is a sapinda of the deceased, beca 
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descendants ; and the late proprietor has a right of participation 
in offerings given by his brother to the father and the other 
common ancestors. 

The uncle is a sapinda, because the uncle partakes, when 
dead, of the offerings given by the deceased 
and his son to common ancestors, viz., the 

uncle’s father and grandfather; and the deceased had a right of 
participation in the offerings presented by the uncle and his 
descendants to common ancestors. 

The grand-uncle’s grandson is a sapinda, because he and 

Granduncle’s the deceased have a right of participation in 

Spon the offerings presented to the common ancestor, 
the great grandfather of the deceased. 
Thus you see, (the father, the grandfather, and the great 
L 2 grandfather are sapindas of the deceased. ‘The 
ummary. i 
brother and his two agnate descendants, the 
uncle and his two descendants, and the grand-uncle and his two 
descendants—all these kinsmen in the three collateral branches 
“are also sapindas of the deceased. 
z ig ie The father’s, brother’s, uncle’s grand-uncle’s daughter’s sons, 
and the other cognate descendants of the paternal ancestors and 
Sealer] kinsmen are not sagotra sapindas of the deceased, 
because, although the deceased partakes of the undivided 
= oblations given to his paternal and their maternal ancestors, 
ay have no right of participation in the oblations given 
their maternal ancestors. Inasmuch as, therefore, the 
ASE y and: ack cogate kinsmen do not mutually partake 
blations, Se are not ee sapindas of the 


Uncle. 
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Jimutavahana has, you see, given us full explanations 


; regarding the true meaning of the word sapinda. 
Baudhayana’s de- 2 RT : : m í EPR £ 
finition, though ela- But you will observe that this definition, ela- 


borate, isincomplete. 


borate as it is, fails to comprehend within it 
the cognate sapindas, or kinsmen related through females. The 
daughter’s son is asapinda; father’s, brother’s, uncle’s, and grand- 
uncle’s daughter’s son is also a sapinda. The 
It does not include | 

kinsmen related maternal grandfather, the maternal uncle, and 

through females. f > = > 
other maternal kinsmen belonging to the family 
from which the deceased’s mother has sprung, are sapindas. 
It is an undoubted fact that they are sapindas, but the definition 
given above—framed by Baudhayana and adopted by Jimuta- 
vahana—cannot be applied to them. One of the two conditions 
essentially necessary to constitute the sapinda-relationship is 
wanting in them. ‘The cognate kinsmen ew parte paterna do 
not participate in oblations offered by them to their maternal 
ancestors; and the deceased does not participate in oblations 
which are given to his maternal ancestors. The definition given 
by 

agnate sapindaship ; cognate supindaship is left untouched. 

Jimutavahana keenly felt that the definition of Baundhayana 
was incomplete; and he has. accordingly, 


Baudhayana then is incomplete. It merely determines 


Jimutavah ana’ s 


definition. very sparingly used the word sapind« in deter- 
mining the heritable right of the kinsmen of the deceased. Other 
lawyers, however, have largely used the word ‘ sapinda’ in their 
discussions regarding the same heritable right. It was neces- 
sary, therefore, to indicate in some way or other what the author 
of the Dayabhaga thought was the true signification of the term 
sapinda. Baudhayana’s definition being incomplete, he has himself 
given us a definition which satisfies all the requirements of the 
principle upon which the theory of inheritance has been based. 

The following is a literal translation of the definition re- 


ferred to above : ` RSE 
9. 


' Dayabhaga KLO, 19: 
5 
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. “He who is born of the same (kula) stock [though he be 
not of the same gotra, as for instance, his own 
Persons allied by : ai £ RE 
acommon oblation, daughter’s son, his father’s daughter’s son, 


E Aeta tawhio etc.], or born of a different (kula) stock [as the 

eure. maternal uncle or the like], is a sapinda [by 

reason of the connection arising from the presentation of com- 
mon oblations to three ancestors in the family (kula) of the 

father, or in that of the mother of the deceased owner]. The 

text, ‘To three must libations of water be made, etc., is 
intended to propound the succession of such kinsmen ; and the 

subsequent passage, ‘To the nearest sapinda, etc.,’ must be 

meant to discriminate them according to their degree of 

proximity.” 

According to this definition, the only condition necessary to 

pre ct constitute the sapinda-relationship is the con- 

funeral offerings nection by funeral offerings. | Those are sapin- 

the only requisite. 3 ; 
; ; das who can show that there is a pinda connec- 

tion between them) The agnate and cognate descendants are’ 
sapindas, because they present oblations fo the deceased. The 
paternal and maternal ancestors are sapindas, because they 
received oblations from him. ‘The collateral kinsmen, paternal 
and maternal, are sapindas, because they present oblations to 
ancestors, to whom the deceased also was bound to present 
them during his lifetime. 

It should be remarked that this definition is specially in- 
Daro ana tended to mark accurately the distinctive signs. 


i ate sapinda- ; > ` . q : è F 
Tarah STE A of cognate sapindaship. Sagotra sapindaship, 


eras Ap marks. or the relation subsisting between agnate kins- 






a been defined already. Agnate ee must be- 


| presenting funeral offerings, ana an of 


n them. A mig question of participation is taken 
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into consideration only in separating the agnate descendants of 
the maternal ancestors from their cognate descendants. 

His own, his son’s, and his grandson’s daughter’s sons are 
sapindas of the deceased, because they present oblations to him. 
The father’s, brother’s, and nephew’s daughter’s sons are 
sapindas, because they present oblations to the father. Similarly, 
the grandfather’s and great grandfather’s, as well as their 
son’s and grandson’s, daughter’s sons are sapindas, because 
these present oblations to the grandfather and great grandfather 
respectively. 

In the maternal line again, the maternal grandfather, great 
grandfather, and the great great grandfather are sapindas, 
because they receive oblations from the deceased. The three 
agnate and cognate descendants of each are also sapindas, 
because they present oblations to the three maternal ancestors 
of the deceased. 

Bn San The annexed genealogical trees will make 
acheme of sapindas:.. this intelligible): 
BS at ae I. Sapindas in the father’s line: 
line. Here a, b, and e respresent the son, the 7 
grandson, and the great grandson of the deceased. These are Bre 
his lineal agnate sapindas. Be 
‘The line on the left hand side of the propositus, KA Or th 
left of a, and of b, are the lines of their daughters.- 
_ the daughter, s the daughter's son. sı, Se Ss, his own, 
= and his grandson’s” gopher s ‘sone, are the ee cog 
=> -descendants of the deceased. + 2 Oar ee pe: ae 
7 8 MAR BEC are the father, «Pasi eaenBeD aidea 
“father of the deceased. “They are his lineal | ag nate 
= Aa, Bay KA dn Pes 3 Pop he! > 





















676 THE HINDU LAW OF INHERITANCE 


Sa, 5 denote Bs daughter’s son, Bs son’s s daughter's s son, and 





Bs grandson’s daughter’s son respectively ; C- Sp Sa 83 denote 
(Ps daughter’s son, (’s son’s daughter’s son, and (Ps grandson’s 
daughter’s son respectively. ‘These are collateral cognate 
sapindas of the deceased. 

II. Sapindas in the mother’s line : 

In the second genealogical tree, A, B, and C are the 


Repaid mothers maternal grandfather, great grandfather, 


line. and the great great grandfather of the de- 


ceased. They are his lineal cognate ancestors in the mother’s 
line. 

A—w,, 2, Ta; B—a,, Ta ty; C—27,, Ta x; are the son, the 
grandson, and the great grandson of A, B, and C respectively. 
These are also cognate sapindas of the deceased. 

A—8&,, 3, 83; B—*, 33, 333, CSi Sas Sg denote the daugh- 
ter’s son, son’s daughter’s son, and grandson’s daughter's son, 
cee A, B, and C respectively. These also are cognate sapindas 
of the deceased. 

Here it shouid be remarked, that, as in the father’s family 
St ee h higher the agnate sapindas of the paternal ancestors 
j CS oira ' occupy a higher rank as heirs than their 
a cognate sapindas in each line, so in the mother’s family also the 
= agnate sapindas of the maternal ancestors are preferred as heirs 
. to. the cognate sapindas in each line. So 
= You will thus see that sapindas are of two descriptions— 
sagotra, or agnate sapindas; and bhinnagotra, 
or cognate sapindas. In both cases the sapinda- 
is ous ii upon the connection arising from ex- 
age persons are agnate sapindas of each 
th participate in oblations offered either to the 
$ or, hi wergu, ancestors. A is cognate 
t can be ae that B is related to A through 
5 are | poeten by him ia A aito 
















2” 





I Lecture XIV S 


Dayabhaga__Ex parte paterna Sapindas. — 
; LA z 2 É / 2. 


A represents 
B 
C 5 
Mg 
a $ 
ò 4 
c ” 
Ds 
Sr S 
S 2 n 
' S3 55 
AXI » 
B-X2 » 
C-23" > 
0 à 





P 
4 
II - 
$ w 
~< a 


Dayabhaga — Ex parte materna Sapindas. 
eae Ai Dae TAR AP peo 


a 











PRINCIPLES OF SUCCESSION UNDER THE DAYABHAGA LAW 677 


In speaking of the sapinda-relationship, the Calcutta High 
Court declared: “If two Hindus are bound 
Pees 25 gaya en a during the respective terms: of their natural 
pindo- relarion = Jife to offer funeral oblations to a common 
ancestor or ancestors, either of them would be 
entitled, after his death, to participate in the oblations offered 
by the survivor to that ancestor or ancestors ; and hence it is 
that ‘the person who offers those oblations, the person to whom 
they are offered, and the person who participaires in them, are” 
recognised as sapindas of each other.” *) © © = 
The definition given above applies to sugotra sapindaship, 
Tana Na ube 20d!) does... not include all the bhiinagotra, or 
a cognate, sapindas. I have pointed out to you 
already that a cognate sapinda ew parte paterna is not entitled 
after his death to participate in the oblations offered by him to 
the paternal ancestors of the deceased. He cannot, therefore, 
come under the definition given by the High Court. WE 
to this definition, the deceased and his maternal uncle cannot be 
sapindas of each other; because the deceased has no right of 
participation in the oblations presented by the maternal uncle 
to common ancestors. If we are to accept this definition, 
a maternal kinsman must be excluded from the We 












relationship. 
The following definition will include both the sagotra an 
the bhinnagotra sapindas of the deceased : A 


(The persons who directly offer funeral oblations to tl 
“Owner, the persons who received them 

e the saree him, and the persons who present these « 
p e AE to common- ancestors to erie the a 
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sapinda of B. If A and B present oblations to a common 
ancestor ©, A and B are recognised as sapindas of each 


other. 
This definition of sapinda, it will be observed, is good for 
all purposes of inheritance. It includes agnate as well as 


cognate sapindas of the deceased. 
It will be observed that the son’s and grandson’s daughter s 
Ree ist son, the brother’s and uncle's daughter’s son, 
of heirs notexhaust- and the other cognate sapindas of the deceased 
> on the father’s side are nowhere mentioned as 
heirs in the Dayabhaga. It has been contended, that as these 
cognate sapindas have not been specifically mentioned as heirs 
by the Dayabhaga, it could not have been intended by Jimuta- 
vahana that these cognate kinsmen should be entitled to 
inherit. This cannot be considered as a valid objection. 
“Every one who has gone through the Dayabhaga.” says the 
j Calcutta High Court, “must have perceived that the specific 
enumeration of each individual heir was not the object which 
“the author (of the Dayabhaga) had in view. It is perfectly 
true that a few of the heirs have been mentioned by name 
= here and there; but the great majority of them have been 
left to be determined by the application of the principle of 
_ spiritual benefit. Thus, of the numerous relatives who are 
entitled to come in as sapindas by virtue of their right to offer 
A oblations to the maternal ancestor of the deceased proprietor, 














n ame. Then again, among the sakulyas, or kinsmen connected 
y _ divided oblations, the grandson’s grandson is the only 
ae ses been Epectitally ANGKA LE; “and of the 
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vi “enumerated. In the face of all these 
2 to contend that the mere absence 
Ss any ‘ground ae for ex- 
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fulfil the condition of heirship laid down im the Dayabhaga 
itself.” * 

Of all the numerous cognate kinsmen, sprung from the 

general family of the deceased, who are 

Specific mention entitled to inherit, the daughter’s son, the 


) { ghter'’s s ? 

facher's, 23 a father’s, the grandtather’s, and the great grand- 

grandfather’sdaugh- father’s daughter’s son are the only persons 

kinsmer. Who have been specifically enumerated as heirs 
in the Dayabhaga. 

Srikrishna Tarkalankara, the author of the Dayakrama 
Sangraha, says : 

“In default of the father’s daughter’s son, the brother’s 
sya a T daughter’s son succeeds, for he presents two 
named in the Daya- funeral cakes in which the deceased owner 
a AN participates, namely, to his (owner’s) father and 
Piety paternal grandfather.’ 

“In default of the paternal grandfather’s daughter's son, 

Unclesdauchters the uncle’s daughter’s son succeeds, because he 
pon presents two oblations in which the deceased 
owner participates, namely, to the owner’s paternal grandfather 
and great grandfather.” 

“(In default of paternal great grandfather’s daughter’s 

r I NST son), the succession next devolves on the 
brother's daughters paternal grandfather’s brother’s daughter’s son, 
ae who. presents an oblation in which the deceased 


owner participates, namely, to the owner's paternal great grand- 


533 4 


father. 
Thus Srikrishna Tarkalankara has made three additions to 


the list of cognate sapindas given in the Dayabhaga. Srikrishna 
could not muster courage to include the other cognate sapindas 
in the line of heirs. The generation which followed Srikrishna, 

! Guro Gobind vs. Anand Lal, 5 Bengai Law Reports, 15 (42) ; 13 W.R., 49 (61). bi a | 


2 Dayakrama, I, 10. 2. 
3 Ibid., I, 10. 10. 
+ Tbid., 1, 10— 27." 
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however, recognised the rest of the cognate sapindas as entitled 
to inherit.’ 

Jagannatha, whose reputation as an expounder of Hindu 

Meera. ox. law is very great in the Bengal School, thus 

AL sue list Gt declares the right of succession of the son’s and 
grandson’s daughter’s son, as well as that of the 
other cognate sapindas : 

“It should be remarked,” says Jagannatha, “that the son 
of a son’s and of a grandson’s daughter, and the son of a 
brother’s and of a nephew’s daughter, and so forth, claim succes- 
sion, in the order of proximity, before the maternal grandfather ; 
for they also confer benefits by the oblation of funeral cakes.” * 

By the expression ‘so forth,’ Jagannatha clearly indicates 
that, in default of nearer heirs, the heritage passes successively 
to the uncle’s and his son’s daughter’s son, as well as to the 
grand-uncle’s and his son’s daughter’s son. Jagannatha has, in 
this way, made five fresh additions—fwo in the descending line, 
and three in the collateral branches. 
aie We see, then, that all the cognate sapindas, sprung from 
| the general family of the deceased, have been 
recognised as heirs by une jurists of the Bengal 


| School. They are as follow : 

Daughter’s son of the deceased. 
6 “ifs Minare E _daughter’s son. 
eee iS LAITY hte. 
Pn o o pini 
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dara? flan ene Now the question is, in what order does the 


cession. 


right of inheritance accrue to them. 
Every one who has carefully read the Dayabhaga must have 
As proponndea in Temarked the extreme solicitude of the author 
Sop ayah apa. to establish the right of inheritance of cognate 
‘sapindas on precisely the same basis as that of agnate kinsmen. 
He takes every possible opportunity toimpress upon us the fact, 
that “sons of daughters of the family ” are entitled to inherit 
immediately after the agnate sapindas of the same line. The 
reason of his laying so much stress upon the proposition that 
cognate sapindas inherit immediately «after the agnate sapindas 
of each line was, that, in his opinion, the rights of these two 
classes of sapiands were co-ordinate. The only difference was, 
that the rights of the cognate kinsmen were inferior to those 
of agnate kindred of the same line. The moment, however, the 
rights of the cognate kinsmen of a nearer line were in competi- 
tion with those of the agnate sapindas of a remoter line, the 
former were preferred without the least hesitation to the latter. 
From Vijnanesvara to Vachaspati Misra, all the great 
By. ‘Vijnanesvara’ i LAWY NA of India were of opinion that the 
and hie followers: cognate kinsmen should, as a class, be post- 
poned to the agnate kinsmen. “The bandhus, or cognates, 
shall inherit after the gotrajas, or gentiles, are onli data AA 
This was the inflexible rule regarding the order of succession _ 
which was adopted by all the eminent followers of Vijnane: va 
The family property should be kept within the limits of } 
family, and no exception whatever was to be made € this r | 
If the family was joint and undivided, even the daught te 
‘of the deceased must give up- his rights in favour of t 
: divided ee of the deceased. We have tere ae ft s 
ssion was sandoni taud ar of tk 
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daughter’s son of the late proprietor was not extended to the 
other cognate kindred of the deceased. ‘They were classed as 
bandhus, and the right of inheritance accrued to them as such 
after the gotrajas. 
Jimutavahana first of all established the proposition that 
the daughter’s son was equally entitled 
Claims of the daugh- > a = =e : er ax a a | 
MANE A as Beirtirat ©? inherit, whether or not his maternal grand- 
recognised by father died separated from his co-heirs. He 
Jimutavahana. | x 4 - > p : 
had an indefeasible right in the inheritance left 
by his mother’s father. This doctrine naturally flowed from 
y A 
the principle of ownership pr opounded by him. 
If the daughter’s son of the deceased was allowed to inherit 
immediately after the agnate descendants > 
Why do not the : y ad S puts aziu 
cognate sapindasof same line, why should not the same analogy 
father, grandfather, KEAS "DI 
be followed in the case of the cognate sapindas 


and great gran d- 


father inherit after 
the agnate descend- Of the father, grandfather, and great grand- 


ioe. father ? 

The elaboration. of the whole theory of spiritual benefit, it 
seems to us, is an irrefutable answer to this pertinent question. 
The great object of Jimutavahana in applying the theory of 
spiritual benefit for the purpose of determining disputed ques- 
tions of inheritance is, we believe, nothing more nor less than an 
attempt to connect together the agnate and cognate sapindas of 
the same line as heirs. His object was to prove that the cog- 
nate, equally with the agnate, sapindas of a nearer line exclude 
agnate kindred of a remoter line. 

Medhatithi, Apararka, and the other eminent jurists before 
his time had propounded the theory of spiritual benefit, and 
= successfully applied it in settling all questions of disputed suc- 
= cession among the agnate kindred. The claims of the son and 
Bs Sewers of the deceased and of his ancestors were acknow- 
$ a sdged, and even the right of the great grandson was established 
3 basis. But the rights of the bandhus as preferential 
uniformly repudiated. Apararka even went so far 


Py 
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as to deny the preferable right of the daughter’s son in a divided 
tamily. According to Apararka, the great expounder, after 
Medhatithi, of the doctrine of spiritual benefits, the daughter’s 
son should inherit along with the other bandhus, and no especial 
favour should be shown to him. If you once admit, he argues, 
that bandhus as a class should be postponed to the gotrajzas, you 
must necessarily exclude the daughter’s son in favour of an 
agnate kinsman of the deceased. 

Jimutavahana felt the hardship of this law, and to remove 

ROR Sieh the injustice done to the “sons of daughters of 
naka BA pinda AU the family,” be elaborated the theory of spiritual 
the supindas of a benefit, and showed that the doctrine which 
remoter line. x i z 

regulates the order of succession of agnate kins- 
men should also apply to the cognate sapindas ; and the agnate 
and cognate sapindas of the nearer line should be preferred to 
the sapindas of a remoter line. 

[t is really very hard, he thought, that the great great 
grandson of a great great grandson of a pater- 
nal ancestor fourteenth in ascent should be pre- 
ferred as an heir to the son’s daughter’s son, or the sister’s son. 
A person naturally wishes to bequeath his property to one to 
whom he is bound by ties of affection and blood. A son’s 
daughters son, or a brother’s daughter’s son, therefore, should 
have a greater claim than the most remote kindred of the 
agnate line. 


[llustrations, 


The great aim of Jimutavahana is to prove that, by the 
admitted principles of the Law of Inherivance, the agnate and 
the cognate kinsmen should come in together to Git the 
inheritance left by the deceased owner. 

The following extracts, which I shall now give you from | 

Extracts fromthe the Dayabhaga, will show how great was | the 
Dasabhars, anxiety of Jimutavahana that the ‘cognate 
sapindas should succeed to the property of the deceased imm 


ately after the agnate ee of the same line. Aa 
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The proposition is not disputed that the succession should 
devolve on the daughter’s son in default of agnate descendants : 
“As the daughter is heiress of her father’s wealth, in right 
pee ee iia of the funeral oblation which is to be presented 
heritable rights of by the daughter’s son, so is the daughter's son 
ome owner of his maternal grandfather’s estate in 
right of offering that oblation, notwithstanding the existence ot 
kindred, such as the father and others.” The father’s right of 
succession should be after the daughter’s son and betore the 
mother; for the father, offering two oblations of food to other 
manes in which the deceased participates, is inferior to the 
daughter’s son, who presents one oblation to the deceased and 
two to the other manes in which the deceased participates.” 
The daughter’s son is the first cognate sapinda whose herit- 
able right is in competition with that of an agnate 


In preference to 4 S a 
‘an agnatesapindaof sapinda of a remoter line, namely, the father. 


a ae Even the father must be postponed to make room 
S for a cognate sapinda belonging to the line of the deceased. T ho 
preferable right of the daughter’s son is “a result of reasoning,” 
for he confers greater benefits on the deceased than the father. 
= The reasons, says Jimutavahana, which regulate the suc- 
Siaran = cession of the daughter’s son, are precisely the 
"same which determine the preferable right of 
the sister’s son: pee ety ; 

< j 3 ““ On failure of heirs of the father down: to the great grand- 


ie must shpi Ee that’ the succession devolves on the 
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offering. Since the reason stated in tbe text— for even the 
son of a daughter delivers him in the next world, like the son 
of a son’ —is equally applicable; and his father’s or grand- 
father’s (and great grandfather’s) daughter’s son transports his 
manes over the abyss, by offering oblations of which he may 
partake. 

* Accordingly, Manu has not separately propounded their 
right of inheritance ; for they are comprehended under the two 

>2 


passages, “To three must libations of water be made, ete. and 


‘To the nearest sapindu the inheritance next belongs’. Yajna- 
valkya likewise uses the term ‘ gentiles,’ or gotvaja kinsmen, for 
the purpose of indicating the right of inheritance of the 
daughter’s son of father and others, as sprung from the same 

line, in the relative order of the funeral oblation.” * 
Here you may notice the anxiety of the author of the 
Dayabhaga to associate together the heritable 
Iho inherit in right of the sons of the daughters of the family 
tHe fons aba ia bh that of the agnate descendants. Yajna- 
valkya, he says, has included the sons of 
daughters of the family under the term ‘ gentiles,’ or gotrajas. 
As the agnate descendants and ascendants are gotrajas, so are 
the sons of daughters of the family, “as sprung from the same 
line”. ‘he right of inheritance of the daugbter’s son of the 
father, and of the daughter’s son “of others, is in the relative 
order of the funeral oblation ”. According to Yajnavalkya, 
then, says Jimutavahana, there is no difference between the 
agnates and the cognates of the same family as regards their 
heritable right. There is some difference, however, as regards 
their preferable right. They inherit in the relative order of the 
funeral oblations. The father’s, the grandfather’s, and the great 
grandfather’s daughter’s son, as well as the sons of daughters 

+ Manu, IN, 139. | 

IN, 186. 


TIK NGT os 
4 XJ, 6, 8—10. 
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of others of the family, who are competent to benefit the 
deceased, exclude the agnates of a remoter line, in accordance 
with “the relative order of the funeral oblation,” simply because 
they offer participable oblations to nearer ancestérs of the 
deceased. They are gotrajas, and as such are entitled to inherit 
along with the other gotrajas of the male line. 
Manu too. adds Jimutavahana, has made no distinction 
between the son’s son and the daughter’s son. 
ieee ation. Both of them equally deliver the deceased in 
natedescendantsare (je next world by the presentation of funeral 
s oblations. The reason—deliverance in the next 
world—by which his own daughter’s son gets the inheritance, 
applies equally to the daughter’s son of the father and that of 
others. Manu has not thought it necessary to propound sepa- 
rately the right of inheritance of the sons of daughters of the 
family. The same texts which declare and determine the 
heritable and the preferable rights of agnate sapindas, declare 
and determine also the heritable and the preferable rights of 
the cognate sapindas. The agnate descendants and the cognate 


5 descendants are on the same footing, because both classes of 
= kinsmen deliver the manes in the next world. ‘Therefore, both 
classes have equal heritable right. Some difference, however, 


“aal Re is to be observed in fixing their order of succes- 
_ succession being de- sion. The succession devolves on the father’s 
Following by the daughter’s son in preference to the agnate 
err of oblatinto gapindas of the grandfather’s line, simply be- 
l ing th Joe Cause the former offers funeral Gbiatioris toa 
hote ances- nearer ancestor of the deceased. The right of 
ih inheritance accrues to the owner’s daughter’s 
kis ence to the -agnate sapindas of the father’s line, 
f l mer offers oblations directly to the 
m í the other sons of daughters of 
in a simila r manner according 


eral Ər ine ae Y 1 i 
abi nar S Se peony 
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of the funeral offering, then, with reference to the deceased, 
regulates the order of succession. ‘This can have no other 
meaning than this. In a competition between cognate and 
agnate sapindas of two lines, those who offer oblations to a 
nearer ancestor are preferred to those who offer them toa 
remoter ancestor. In all cases the proximity of the funeral 
oblations will determine the priority of claimants to succession. 

In order that the daughter’s son may not be forgotten in 
the distribution of the property among the agnate sapindas of 
the deceased, the author of the Dayabhaga reminds us, when- 
ever an opportunity occurs, that the sons of daughters have 
equal rights with those of agnate kinsmen: “ On failure of any 
lineal descendant of the paternal great grandfather down to the 
daughters son, who might present oblations in which the deceas- 
ed would participate, the property devolves on the maternal 
uncle, ete.”* Here he pointedly refers to the daughter’s son, 
who succeeds immediately after the agnate sapindas of the 
same line. Again, “the text of Manu, ‘ To three must libations 
of water be made, ete.,” is intended to propound the succession 
of cognate kindred; and thé subsequent passage, “To the 
nearest sapinda, ete.,’ must be explained as meant to discri- 
minate them according to their order of proximity.” > Again, 
“If the right of the father’s daughter’s son, and of the mater- 
nal uncle, and similar cognate kinsmen, be not considered as 
intended by the text, “To three must libations of water be 
made, etc.,’ they would have no right of succession, since they 
have not a place among distant kinsmen and others whose order 
of succession is specified.” Itis no use, he says, in expatiating 
on this subject any further. Inheritance is in right of benetits 
conferred, “and such order of succession must be followed as 
will render the wealth of the deceased most serviceable to 


him.” That order of succession alone must be followed which | 


i Dayabhaga, X1, 6, 12. a F: 3 

2 XI, 6, 19. Trai : at. 

3 BAN 6, 28. 3 k 3 sT ht ees 
“Ry Ske y 4; 
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is determined by “the proximity of funeral oblations ”. ‘That 
order of succession alone is sanctioned by Manu and Yajna- 
is founded on reason, which accords with “ the 


valkya, and 
« Tt is reasonable that the 


relative order of funeral oblations ”. 
which a man has acquired should be made beneficial to 


wealth 
hich services 


him by appropriating it according to the degree in w 
are rendered to him.”' The cognate sapindas of a nearer line 
confer greater benefits on the deceased than the agnate sapindas 
of a remoter line; they should, therefere, be preterred to the 

latter. 
< Dauhitra, or daughter’s son, is a generic term. 
BES denotes the sons of daughters as a class. It 
includes all the sons of daughters of the family. 


daughter's son: 
sense of the term as i k = : - 5 
Ordinarily, dauhitra santana in Bengal signifies 


used in the Daya- 
oom the descendants of daughters sprung from the 
general family. If the term ‘ daughter’s son’ be joined with any 
particular individual, it means, of course, the son of the daughter 
of that particular person. But if the term be used generally, with- 
out associating it with any person whatsoever, it woulda be taken 
to mean the sons of daughters in general. In common parlance 
it is often taken in this general sense, and it can safely be 
asserted that the author of the Dayabbaga also employed the 
‘term ‘daughter’s son’ in the same sense in which it is used now. 
ff the term ‘daughter's son” be taken to signify the sons of 
ioe da ighters of the family who are competent to offer exequial 
A s, the language of the Dayabhaga becomes intelligible and 


It 








nr 


“A ring passages from the Dayabhaga : 

“ The succession of the grandfather’s and great grandfather’s 
scendants, including the daughter's son, must be under- 

manner, according to the proximity of the 


ey 


; 
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a 
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“On failure of any lineal descendants of the paternal great 
grandfather down to the daughters son, who might present 
oblations in which the deceased would participate, the property 
devolves on the maternal kindred.* 

“On failure of the father’s daughter’s son, or other person 
who is a giver of three oblations which the deceased shares, or 
which he was bound to offer, the succession devolves on the 
maternal kindred.’ 

“ Yajnavalkya likewise uses the term ‘gotruja,’ or gentiles, 
for the purpose of indicating the right of inheritance of the 
daughter's son of the father and of others, as sprung from the 
same line, in the relative order of the funeral oblation.” 3 

It is useless to multiply instances. If in all the passages 
quoted above the term ‘ daugiiter’s son’ be taken to mean the 
sons of daughters of the line with which the term is joined, the 
language of the Dayabhaga becomes consistent, and the theory 
of inheritance propounded in the Dayabhaga yields uniform 
results. 

It will be noticed that Jimutavahana is careful in using the 
“Sonsofthedaugh. the word santati in speoityings the heritable 
ters of the family.” descendants of the grandfather ‘and the great 
grandfather." I have pointed out to you that the term suntafi, 
or ‘descendants,’ joined with the word ‘daughter’s son,’ 
means, in common parlance, the sons of daughters of the family. 
The Dayabhaga, therefore, instead of rejecting the claims of the 
sons of daughters, recognises them in direct terms, and places 
the cognate kinsmen as heirs immediately after the agnate 
kindred of the same line. 

That the author of the Dayabhaga only looks to the 
competence of a person to offer funeral oblations in deter- 
mining his heritable and preferable rights, is quite clear 


' Dayabhaga, XI, 6, 12. N l z ae Paes 
2 XI, 6, 20. 
3 XI, 6, 10. So pe i A 


87 f 
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from the numerous quotations we have given; and from none 
more so than from the text of Manu extracted by Jimutavahana 
for the purpose of showing that the heritable and preferable 
rights of the “daughter’s son of the father and of others ” are 
analogous in every respect to those of his own daughter s son. 
The Dayabhaga specially mentions the daughter’s son of 
an A AA el the deceased, and his father’s, grandfather's, 


tain cognate kins- and great grandfather’s daughter’s son as 
men as heirs in the = 


Dayabhaza, how entitled to inherit his property. But he no- 
es ae where specifically mentions the other cognate 
kinsmen as heirs. It has been contended on the strength of 
this omission that “the order of succession specified in the 
Dayabhaga down to the sakulyas is so complete by itself that 
there is no room left for the introduction of any other cognate 
kinsmen, who, if they are entitled to come in at all, must come 
in immediately after the earlier class of sapindas mentioned in 
the Dayabhaga”. This objection cannot be entitled to much 
weight. For, “if the Dayabhaga,”’ in the language of the 
Calcutta High Court, “were a work of the same character as 
the Dayakrama Sangraha of Srikrishna Tarkalankara, which 
does not pretend to do anything more than lay down a mere 
table of succession, or a categorical list of heirs, there might 
have been some foundation for this argument. But when we 
consider that the real object which the author of the Dayabhaga 
had in view was to establish a general principle of his own, and 
not to go through all the particular applications of that principle, 
it is impossible to attach any weight to an argument of this sort.” ? 
It has been further urged that the precise position which 
tere. aa aaa ain AK Spot anih we 
» would be 

entitled to hold according to the principle of Spiritual benefit, 
would interfere with the position which the author of the 


+ Dayabhaga, XI, 6, 9. $ 
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Dayabhaga assigns to some of the earlier class of heirs mentioned 
by him. The precise position, for example, which the son of a 
brother’s, and paternal uncle’s, daughter would be entitled to 
hold, would militate against the position assigned by him to the 
grandfather, and the great grandfather, and the other agnate 
sapindas of the two lines respectively., For, according to the 
principle of spiritual benefit, the grandfather with his agnate 
descendants, and the great grandfather with his agnate des- 
eendants, ought to be postponed to cognate descendants of a 
nearer line, Then again, the son’s and the grandson’s 
daughter’s son ought to inherit, according to the doctrine 
of spiritual benefit, immediately after the daughter’s son of the 
deceased. But the author of the Dayabhaga has placed “the 
father’ immediately after the daughter’s son of the deceased.’ 
It is contended that the Dayabhaga, in declaring that “ if there 
be no daughter’s son, the succession devolves on the father,” 
does not intend that the son’s and the grandson’s daughter’s 
son should inherit immediately after the daughter’s son. 
If the language of the Dayabhaga really be so ‘ precise ’ 
wal easy that it is impossible to introduce the cognate 
ed in the Daya- kinsmen between the agnate sapindas of a 
bhaga. ; i 
nearer line and those of a remoter line, then 
the objection set forth above should certainly be entitled to 
considerable weight. If the author of the Dayabhaga has 
expressly excluded them from the position which, according to 
the doctrine of spiritual benefit, naturally belongs to them, we 
are bound to accept his dictum, and treat the cognate sapindas as 
exceptions to the religious principle upon which, we are repeated- 
ly assured, the whole theory of inheritance depends. 
Before, however, taking it for granted that the cognate 
Have they been Sapindas have been excluded by Jimutavahana 
excluded by Jini from their appropriate places, let us examine 
appropriate places? again the texts of the Dayabhaga according to 
' Dayabhaga, XI, 3, 1, 3. f ries < 
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which the cognate kinsmen, it is contended, have been denied 
their just rights. 

First, as regards the cognate sapindas of the father’s, the 
erandfather’s, and the great grandfather's line : 

“On failure of heirs of the father down to the great grand- 
son, it must be understood that the succession devolves on the 
father’s daughter’s son, in like manner as it descends to the 
owner’s daughter’s son. 

“The succession of the grandfather’s and great grand- 
father’s lineal descendants, including the daughter’s son, must 
be understood, in a similar manner, according to the proximity 
of the funeral offering.” * 

‘In default of the agnate descendants of the father, his 
daughter’s son inherits. The Dayabhaga then proceeds to say 
that the agnate descendants of the grandfather, together with 
“the daughter’s son,’ are entitled’ to “inherit, “in a similar 

= manner, according to the proximity of the funeral oblation ” 
si What is here in the language of the Dayabhaga to justify the 
= contention that “the precise position which the cognate 
> = “sap indas would be entitled to hold according to the principle of 
Bus os ritual benefit, would interfere with that which has been 
WE h assigned by the author of the Dayabhaga to some of the heirs 
een in the earlier part of Chapter NI?” The utmost that 
The SANG „~ Can be said is, that some of the heirs—namely, 
sw sparta the the brother’s and the nephew’s daughter’s son 
Bete?) ais ee GG Mefathror’s- line ; the grandfather, and his 
fend: grandson’s daughter’s son in the grandfather’s line; 
anc le great grandfather, and his son’s and grandson’s daugh- 
ers son ini the great grandfather’s line—are not specifically 

ntioned. acest in the language of the Dayabhaga 
aan ae a aa Pana JAS the saate 
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as entitled to inherit, No one would ever dream of excluding 
the grandfather and the great grandfather from the positions 
which, according to the doctrine of spiritual benefits, should 
appropriately belong to them.’ If the grandfather and the 
great grandfather are not excluded, although their names do 
not occur as heirs, why should the claims of cognate kinsmen, 
who are equally entitled to inherit according to the same 
principle, be rejected as heirs? The Dayabhaga, instead of 
closing the lines of heirs in the respective branches of the 
father, grandfather, and the great grandfather, have, it seems 
to us, purposely left room for the cognate sapindas of each 
branch to come in in their appropriate places. It was not his 
intention to close the line of heirs. It is quite clear that he did 
not wish that a single individual should be excluded who was 
competent to satisfy all the requirements of the spiritual 
principle. As regards the order of succession, Jimutavahana 
was clearly of opinion that the nearer the oblation the greater 
the preference. In other words, the cognate sapindas of a 
nearer line excluded even the agnate sapindas of a remoter line. 

The son of a son’s daughter and of a grandson’s daughter 
are entitled to the succession immediately after 
Son ot donot the daughter’s son of the deceased. But the 


daughter, and son of 


grandson's daughter Tavabhaga says: ‘In default of the daughter’s 


successively come in A 
as heirs after the Son; the right to inherit accrues to the father.” 


daughter’s son ; 
though not mention- Here the son’s daughter’s son and the grandson’s 
ed by Jimutavahana. è 
daughter’s son have been passed over. Jimuta- 
vahana must have declared the succession of the father in such 
terms on the supposition that neither his own daughter’s son, 
nor the daughter’s son of his son, or grandson, survived the 
deceased. “In default of the daughters son” then means 
“in default of his own daughter’s son, his son’s daughter’s 
son, and his grandson’s daughter’s son.” ‘That this explanation 
1 Dayabhaga, XI, 4. 4, 6, : PE a . l 
2 Jbid., XI, 3, 1, ET ng ANA 
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of the term ‘in default of, is not unusual, but is fully in 
accordance with the language made use of by the author of the 
Dayabhaga in other parts of his treatise, may be seen from the 
following passage : 

“In default of kindred who might present oblations in 
which he would participate, the succession should devolve on 
the maternal uncle and the rest who present oblations which he 
was bound to offer.” * 

Again, “In default of the father’s daughter’s son or other 
person who is a giver of three oblations which the deceased 
shares, or which he was bound to offer, the succession devolves, 
in the next place, on the maternal uncle and others ”. ° 

Here it will be noticed that Jimutavahana, in declaring 
that the maternal uncle takes the heritage immediately after the 
agnate and cognate descendants of the great grandfather, has 
passed over the maternal grandfather. It cannot be said that it 
was not the intention of the author of the Dayabhaga that the 
inheritance should devolve upon the maternal grandfather before 
the maternal uncle. All the expounders and followers of the 
Dayabhaga place the maternal grandfather immediately after 
the agnate and cognate sapindas, in whose ancestral oblations 
the deceased has a right of participation. 

It is clear then that Jimutavahana, in declaring that, “in 
default of the daughter’s son, the right accrues to the iher 
has, by no means, prohibited the son’s and the grandson’s 
daughter’s son from inheriting the property of the deceased 
owner. The father is the next heir after the daughter’s son, on 
failure of a son’s daughter’s son, or of a grandson’s daughter’s son. 
; Thus we see that there is nothing in the language of the 


haga to “justify us i in excluding the cognate sapindas of a 
in favo ur of ub? agnate ig of a remoter line. 
hie: . ee f 
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The objection then, that “the precise position which the cognate 
sapindas would be entitled to hold, according to the principle of 
spiritual benefit, would interfere with that which has been 
assigned by the author of the Dayabhaga to some of the heirs 
specified in the earlier part of Chapter AT,” falls entirely to the 
ground. The fact is, Jimutavahana never intended that there 
should be any limitation whatever with regard to the preferable 
right of cognate sapindas.| The very object of his treatise is to 
extend the operation of the spiritual principle to the cognate 
Ssapindas of the family. Had it been his intention to postpone 
the cognate sapindas to the agnate kinsmen, he would never 
have admitted the father’s, the grandfather’s, and the great 
grandfather’s daughter’s son immediately after the agnate 
relatives of each line. In all cases, the order of succession is 
regulated, according to Jimutavahana, by the proximity of the 
funeral offering.’ “ It is reasonable,” says he, “that the wealth 
which a man has acquired should be made beneficial to him by 
appropriating it according to the degree in which services are 
rendered to him.” * 
It is but right to tell you that the principles explained to 
you above have been strongly controverted by 
ida Ke ee the Calcutta High Court.’ Let us examine, 
tn Parae Cal. with due deference, the arguments upon which 
cutta High Court. the decision of the High Court is based. 
In a suit ‘ disputing the succession to the property of C. P., 
In Gobind Prosaud Geceased, the plaintiffs were his brother’s 
va. Mohesh Ohunder. daughter's sons, and the defendants his pater- 
nal grandfather's great grandsons. 
1 Dayabhaga, XI, 6, 9. 


-3 XI, 6, 31. 


- 5 Gobind Prosaud Taluqdar, 15 Bengal Law Raportis, 35; 23 W.R., 117 ; Juggut Narain 
Singh vs. The Collector of Manbhoom, I.L.R., + Cal., 413; In re Oodoy Churn ' 
229; Gopal vs. Haridas, 11 Qal., 343 ; Huri vs. Bama, 15 Cal., 780. _ noe 
1 Gobind Prosaud Taluqdar vs. Mohesh Chunder Surma Ghuttak, 23 Weekly Reporter 
117; 15 B.L.R., 35. MONEE g oo sae are 
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Adopting the principle of the Full Bench decision in the 
ease of Guru Gobind Saha Mundul vs. Anund Lal. Ghose 
Mozoomdar, the Court felt bound to amie which of the 
parties confer the greatest amount of spiritual benefit on the 
deceased. Accordingly it was found, that the defendants offer 
one oblation in which the deceased participates, viz., to his 
grandfather and their great grandfather ; and that the plaintiffs 
offer two, viz., to his father and grandfather, being their 
(maternal) great grandfather and great great grandfather. But 
as these are maternal ancestors of the plaintiffs, whilst the 

peat ive st oblation of the defendants is offer red to a pater- 
father’sgreatgrand- nal ancestor, and the latter is of superior 
sons preferred to ef 3 PSN 
brother's danghter's religious efficacy (the difference of number 
kal being no ground of preference where, as here, 
the cakes are not of the same description), it was held, that the 
: defendants were to be preferred to the plaintiffs, and were the 
heirs of C. P., deceased. 
= This decision was based on the following passage from 
| Jagannatha’s Digest: “The oblations presented to the mater- 
nal grandfather and the rest are secondary, because they must 
low funeral cakes offered to paternal ancestors ; the son of a 
TA nddaughter can haye no claim while the giver or sharer of a 
j] incip: al oblation exists. Nor should it be objected as a con- 




















3 father’ s daughter, and so forth, could have no title, if any 
man within the degree of ungaa were living. The Maha- 
bhar: rata showing that a daughter’ s son procures advantage even 
by his ll alone, at: “appears that he does confer important 
a ie dine 
Ir a Gur au Gobind Saha Mundul vs. Anund Lal Ghose 
| . mui , referred to above, the question 


= H E ee 5 akh a 
Lal Wa er , under the Hindu law current in 
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q rence, that the son of the late proprietor’s daughter, or of , 
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uncle’s daughter is entitled to succeed to the estate of a deceas- 
ed Hindu, if no nearer heirs are forthcoming. In this case, the 
following propositions were illustrated and enforced : 

Rol propositions l. Inheritance is in right of benefits 


laid down, 


conferred. 
2. Among the sapindas, those who are competent to offer 
funeral cakes to the paternal ancestors of the deceased pro- 
prietor are invariably preferred to those who are competent to 
offer such cakes to his maternal ancestors only; and the 
reason assigned for the distinction is, that the first kind of 
cakes are of superior religious efficacy in comparison to the 
second. 

3. Similarly, those who offer a larger number of cakes of a 
particular description are invariably preferred to those who 
offer a less number of cakes of the same description. 

4. Where the number of such cakes is equal, those that 
are offered to nearer ancestors are always preferred to those 
offered to more distant ones. 

The principle laid down in this case by the Full Bench was 
not disputed by Sir Richard Couch in his judgment in the case 
of Gobind Persad Talukdar vs. Mohesh Chander Surma Ghuttack. 
But the question was, whether the difference of number is a 
ground of prefereace, where, as here, the cakes are not of the 
same description. The oblations offered to paternal ancestors, 
the Court argued, were of superior religious efficacy than the 
secondary cakes offered to maternal ancestors. -Those that 
offered the former description of cakes should be preferred to 
Saran kinsmen who offered the latter. ia 

/ According to this theory, not a single cognate. ORVAR 
shot inherit so long as there is an agnate kinsman, giving — 
undivided oblations, who can claim the inheritance. _ Thè- 
cognate kinsmen give secondary pindas ; therefore thera 
of intenian rank to those who give, gupprior, aE SRN 
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rest are all cognate kinsmen who give only secondary pindas ; 
they should, therefore, be postponed to all the agnate kinsmen 
who give undivided oblations to the pater ‘nal ancestors of the 
deceased. 

If this principle be adopted, then the author of the 
Dayabhaga must be wrong in placing the daughter's son before 
the father, and the father’s and the grandfather’s daughter's 
son before the grandfather and the great grandfather. The 
learned Judge extricates himself from this difficulty by 
observing—“ It is true that the author of the Dayabhaga 
makes three exceptions to this order of succession in the father’s, 
grandfather’s, and great grandfather's daughter’s son, but a 
spectal reason is given for it, which is not applicable to others.” * 

The learned judge takes no notice here of the exception 

a ua de made in favour of the daughter’s son. But let 

cisionin Gobind that pass. Let us see what ‘special reasons = 
Prosaud's case com- 4 ; 3 
mented on as incor- are given in making the three exceptions 
oy referred to above : 
Se TOA tt “On failure of heirs of the father down to the great 
$ A ndson, it must be understood that the succession devolves on 
=~ the father’s daughter’s son (in sis anane to the uncle), in like 
se a aaa it deacends to the owner’s daughter’s son (on failure 
3° ‘a the male issue, in preference to the brother).* 

CRY a = “The succession of the grandfather’s and great grand- 
Si fi ther’s lineal descendants, including the daughter’s son, must be 
i A m idersto od, in arteries manner, Peni ang to the pena of the 
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Here we find that the only reason given for the succession 
of the father’s, grandfather’s, and the great grandfather’s 
daughter’s son is, that they “offer oblations of which the 
deceased may partake”. Their order of succession is determined 
“ according. to the proximity of the funeral offerings ” ; and this 
proximity of funeral offering has reference to the deceased 
himself and his nearer ancestors. In all cases “ the proximity 
of the funeral offering ” should determine the order of succession. 
The father’s daughter’s son offers oblations to a nearer ancestor, 
the father, than the descendants of the grandfather, who offer 
oblations to a remote ancestor, the grandfather. The father’s 
daughter’s son, therefore, should be preferred to the uncle and 
others. Similarly, the grandfather’s daughter’s son should be 
preferred to the grand-uncle and the other descendants of the 
great grandfather. 

We do not find then any ‘ special reason’ for which “three 
exceptions are made’ in favour of the father’s, grandfather’s, 
and the great grandfather’s daughter’s son. Jimutavahana 
nowhere says that the cognate kinsmen of the same family should 
inherit after al/ the agnate heirs are exhausted. Nor, in dis- 
cussing the position which should be assigned to the father’s, 
grandfather’s, and the great grandfather’s daughter’s son, does 
he specially mention that they form ‘ exceptions’ to the opera- 
tion of the general principle laid down by him. The father’s, 
the grandfather’s, and the great grandtather’s daughter’s son 
are brought in as heirs, and their respective positions in the 
father’s, grandfather’s, and the great grandfather’s lines are 
given to them in the ordinary course of illustrating the general 
principle that inheritance is in right of benefits conferred, and 
that the order of succession should be regulated “ according 
to the proximity of the funeral offering”. They inherit 
in preference to the descendants of remoter ancestors, 
because they give oblations to nearer ancestors of the 
deceased, | FF i 
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In a previous part of his treatise, Jimutayahana, as I have 
pointed out to you, had laid down that, in a 
Disputed aues- competition between the nephew and the uncle, 


tions as to the pre- 
ferential claim of the brothers son has a superior claim, because 


two or more compe- 
nephew g between he presents an oblation to the late proprietor’s 
father, who is the person principally considered. 
Even the brother’s grandson excludes the uncle, for he is a 
giver of oblations to the deceased owner's father, who is the person 
principally considered.’ Here we find again that “ the proximity 
of the funeral offering ” regulates the order of succession. 
“That Jimutavahana was of opinion that the cognate kins- » 
WO ke father MON of a nearer line should exclude the ances- 
and danghter's sou. tors and their descendants of remoter lines, is 
clearly seen in the following illustration given by him. The 
question was, whether the father should be preferred to the 
daughter’s son. He answers the question in the negative, and 
declares, that “the father’s right of succession should be after 
_ the danghter’s son, and before the mother; for the father, offer- 
ing two oblations of food to other manes in which the deceased 
l _ participates, is inferior to the daughter’s son, who presents one 
= oblation to the deceased, and two to other manes in which the 
= deceased participates.” ° 
eee Sof Here there was a competition between the cognate kinsman. 
i joi yil ie of one line and the progenitor himself of 
Me ae y pinda another line. When the progenitor himself 
_ == was postponed to the cognate kinsman of a 
į line, there could be no question that his descendants, 
rive their claim through him, would be excluded by the 
poiso cognate kinsman of a nearer line. How is it 
od athe the author of the Dayabhaga prefers a 
ate ki pies oe alia ae pe 
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deceased participates? How is it that no distinction is made 
between the secondary pinda of a nearer line and a superior 
pinda of a remoter line? Jimutavahana was well aware of the 
secondary character of the oblations given by cognate kinsmen. - 
Sap IN He has divided the pindas into three classes: 
into three classes : lst, those given directly to the deceased himself ; 
jasadireahi 2nd, those given to his paternal ancestors in 
oA pa lepi which he participates; and 3rd, those given to 
Bat raih maternal ancestors, which he was bound to 
give, but in which he does not participate.. He repeatedly 
illustrates and enforces the principle, that so long as there 
is a single kinsman who offers the first class of pindas, he 
inherits to the exclusion of a giver of the second class of 
oblations. 
We will now take up another case, the latest, im which 
Hari Das ve, 280 it has been held that a brother’s daughter’s 
Bamacharan criti- son does not succeed in preference to an agnate 
Bae descendant of a remoter line, viz., great grandson 
of the grandfather. The other cases referred to in the footnote 
merely follow Gobind Prasaud’s case and therefore require no 
further comment. In the case of Hari Das vs. Bamacharan* 
their Lordships begin by stating that the question is indeed a 
difficult one and then go on to state that before disturbing the 
law as settled for so many years by these rulings they should 
be perfectly satisfied that they are wrong. Addressing them- 
selves to the merits of the question their Lordships admit that 
the Dayabhaga makes no express distinction between pindas 
offered by heirs in the female line and by heirs in the male line 
and that the decision of Sir Richard Couch in Gobind Prasaud’s 
case proceeds upon a misreading of the observations of Mr, 
Justice Mitter in the Full Bench case of Guru Gobind. The 
learned Judges nevertheless follow the decision of Sir Richard 
2 Dayabhaga, XI, 1. 38; 3. 3; 5. 3, 12; 6. 9, 12—13, ‘ 3 irs 
2 15 Cal., 780, 
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Couch mainly on the ground that there is a distinction in the 
Dayabhaga between the religious efficacy of primary and 
secondary pindas and that the principle of proximity of offering 
-applies only “ when there is a contest between two persons who 
present cakes of the same description; but there appears to be 
no authority that it also applies in a case w here the rival 
claimants are presenters of cakes primary and akah res- 
pectively ”. We have just shown that in XI, iii, 5, of the 
Dayabhaga, when preferring the daughter’s son to re father, 
the author does apply the principle. The statement of their 
Lordships is therefore not correct and this seems to be the 
main plank in support of the decision. We have also disposed 
of the other grounds advanced in support of the decision, viz., 
that the words ‘daughter’s son’ in the several paragraphs in 
question are used in their literal sense and that as regards 
daughter’s son, father’s daughter’s son, etc., spiritual benefit is 
not the only cause but that there are other special reasons for 
3 pa their preference. We should remember the words of Mr. Justice 

Dwarka Nath Mitter as to whether the details of a work like 
a z Sr Dayabhaga ought to be permitted to override the principle 
= upon which it is admittedly based and we hope when the matter 
comes up before a Full Bench of the Calcutta High Court, the 
= previous decisions will not unduly weigh with their Lordships 
$ A Dom deciding a matter which affects the general principles and 
i o toa certain extent, the whole scheme of Dayabhaga succession. 
Poasi The giver of a direct pinda is preferred to the giver of a 

; 4 shared pinda presented to his paternal ancestors ; 
and the latter excludes the giver of a pinda to 
his maternal ancestors, in which he does not 
ip rae oblation given to a maternal ancestor is an 














apg as 


4 Y pinda amn he who presents it should be 
art apa Pineda the paternal 








PRINCIPLES OF SUCCESSION UNDER THE DAYABHAGA LAW 705 


Although Jimutavahana, then, was well aware of the 
‘secondary > character of “the oblation offered to maternal 
ancestors,’ and of the superior character of “the oblations 
offered to paternal ancestors,” still he prefers the giver of a 
secondary pinda to the giver of a superior pinda. 

The fact is, the ‘superior’ and the ‘ inferior’ character of 
Porte eae pinda, if it be one in which the deceased 
das offered by rival participates, is to be taken into consideration 


claimunts, whether 


agnata gor aconnats merely in determining the order of succession 
their right of suc- between the agnate and cognate heirs of the 
eA: i sume line. In the same line, the agnate kins- 
men are to be preferred to the cognate heirs. But if there be a 
competition between the cognate heir of a nearer line and the 
agnate heir of a remoter line, the former should be preferred to 
the latter. 

To sum up— 

Recapitulation. Pindas are of three descriptions : 

l. ‘Those presented directly to the deceased. 

The son, the grandson, and the great grandson—these 
three agnate descendants are entitled to give pindas at the 
parvana obsequies. 

The daughter’s son, the son’s daughter’s son, and the 
grandson’s daughter’s son—these three cognate descendants are 
also competent to perform the parvana rites in honour of the 
deceased. The oblations given by cognate descendants are 
secondary pindas. 

2. The pindas offered to the three paternal ancestors and 
participated in by the deceased. 

The parvana oblations offered to the three immediate 
paternal ancestors of the late owner, by his collateral kinsmen, 
viz., the three agnate descendants of the father, the grandfather, 

and the great grandfather, are participated in by the owner stone 
* his death." 


1 Dayabhaga, XI, 1—88. yA ay #4 








704 WHE HINDU LAW OF INHERITANCE 


The pindas conferred on the paternal ancestors by the 
daughter’s son, son’s daughter’s son, and the grandson's 
daughter’s son of each are also shared by the deceased. 
But these pindas given to the paternal reser by their 
cognate descendants are of an inferior character. 

3. The pindas which the deceased was bound to give to 
his three immediate maternal ancestors. 

There was a moral obligation to give those oblations which 
the deceased owed to his maternal ancestors. There is this 
difference between these and the direct and participable pindas, 
that, in the latter, the deceased has a right of participation, 


while, iu: the former, he has xo right of participation whatever.” 


Although the deceased has no right of par ticipation in the 
oblations presented to his maternal ancestors, still, inasmuch as 
the three immediate maternal ancestors received oblations from 
him, and the agnate and cognate descendants of each offered 
pindas which the deceased was bound to give, there is thus a 
heritable bond between him and his maternal kinsmen. 

-i \Whe pindas given by the agnate descendants of each 
ite diana ancestor were of greater efficacy than those conferred 
` by the cognate descendants of the ancestors. Their preferable 

right, therefore, as regards succession to the property of the 

- late owner, is to be determined with reference to the superior 
iT ot inferior character of the exequial cakes presented by them 

tothe ‘maternal ancestors of the deceased. | 

“The ee then, as I said before, are of three descriptions : 

of pindas confers the largest amount of 

41 entity and are therefore, preferred to the second. 

: of pindas again confers a greater 

an the third, because the pindas offered 

rs es nse} in by the deceased, 
n those which the deceased was bound 
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to give to his maternal ancestors. The second description of 
pindas, therefore, is preferred to the third. 

Each of these descriptions of pindas again may be sub- 
divided into two classes : 

(a) Those presented by agnate descendants ; 

(b) Those presented by cognate descendants. 

In each of these two classes, the first class (a) of pindas is 
preferred to the second class (fi). 

The kinsmen who give, and those who receive these thee 
descriptions of pindas are known as sapindas, and they are the 
heirs of the deceased proprietor. 

The sapinda heirs are divided as follows : 

I. The male descendants who confer the largest Soe 
of spiritual benefit on the deceased by presenting to him the 
first description of pindas— 

(a) The male agnate descendants related within three 
degrees of consanguinity to the deceased ; 

(b) The male cognate descendants within three heritable 
degrees. 

II. The three immediate paternal ancestors to whom are 
offered, and their descendants who offer, the second deseription 

» of pindas. l sai 

These descendants are divided into— Sa 

(a) The male agnate descendants related vitia thr e $ K 

gy degrees of consanguinity to the common paternal ancesti sky Ta ae 

3 (b) Male cognate descendants related v 

nan of consanguinity to common ancestors. a, mise 

7 STUBS The three male maternal ncestors who rec 

aiue ai əndants who give, the tl : description o prin 
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In the two last classes, it should be distinctly borne in 
mind, that the following rules are universally applicable : 

1. The nearer ancestor and his descendants exclude the 
more remote ancestor and his descendants. 

2. In each class the heir who gives the largest number of 
pindas of the same description [bearing always in mind the 
two subdivisions (a) and (b)| to the common ancestor or 
ancestors, is preferred to him who gives a less number of pindas 
to the common ancestor or ancestors. 

The two annexed tables will make this clear : 

We see that, according to the Dayabhaga, there are seven 


4 = SS eirs groups of sapinda heirs. 


Ee | Table T 

+ A Sapinda heirs ex parte paterna 
i I. The deceased proprietor’s group. 
dadan: 

pe Soa aie 









JA ee? 


` Cognate descendants | 


* cae KA ` | 
A KA ji ak y ey, AP . j 
mes at 
“4 


Daughter's son. = eg t 
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Cognate descendants of father 


A—-s, Father’s daughter’s son. 
A—s, Brothev’s daughter’s son. 
s, Brother’s son’s daughter’s 
III. Grandfather’s group. 

B Grandfather. 





son. 


Agnate descendants of grandfather 


B—«, Grandtather’s son. 


B— a; 5 grandson. 
B—a, i great grandson. 


Cognate descendants of grandfather 


B—s, Grandfather’s daughter’s son. 

B—s, 59 son’s daughter’s son. 

B—s, 33 
“Great grandfather’s group. | 


UJ T E Sma fi 
at orandi 


grandson’s daughter’ s son. 


C Great Sa aaa 4 = | fan =- oe ae 


Law 707 
















708 THE HINDU LAW OF INRBERITANCE 
Table Il 


Sapinda heirs ex parte materna 


V. Maternal grandfather’s group. 
A Maternal grandfather. 


Agnate descendants of maternal grandfather 


A—wx, Maternal grandfather’s son. 
A— tə D a grandson. 
A—2; 55 k great grandson. 


Cognate descendants of maternal. grandfather 


Maternal grandfather’s daughter’s son. 

A S son’s daughter’s son. 

A te grandson’s daughter’s son. 
VI. Maternal great grandfather’s group. 
A ass Maternal great great grandfather’s group. 
_ You will observe that not a single female heir has been 
emale heirs come mentioned in any of the groups given above. 
express texts. As a general rule, females, according to Hindu 
a have no right of inheritance. The widow, the daughter, 
nother, the grandmother, and the great g grandmother are 
e »ptions to this general rule. But their right of inheritance 
“st D ect to certain special rules. “ Baudhayana, after premis- 
Sa woman is entitled,’ proceeds not to the heritage; for 
les and persons deficient in an organ of sense or member 
dee emed | ‘incompetent to inherit. The construction of the 

io is, a woman is not entitled to the heritage. But the 
a of the widow : and certain others (viz., the daughter, 
paternal g te and the pare greats 
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The widow succeeds after the great grandson ; the daugh- 
ter, after the widow: the mother, in default of the father; the 
grandmother, in default of the grandfather; and the great 
grandmother, on failure of the great grandfather. 

Applying the principles discussed in this Lecture, the order 
of succession according to the Dayabhaga 


List of Dayabhaga 
Sapindas and their amongst sapindas, including the female heirs, 


Ga Tih who, it should be remembered, come in only by 
virtue of special texts, will be as follows : 

Group I: (1) Son, (2) Grandson,’ (3) Great grandson, (4) 
Widow, (5) Daughter, (6) Daughter’s son, (7)* Son’s daughter’s 
son, (8)* Grandson’s daughter’s son. (Group IT: (9) Father, (10) 
Mother, (11) Father’s son, (12) Father’s grandson, (13) Father’s 
great grandson, (1+) Father’s daughter’s son, (15)* Father’s son’s 
(brother’s) daughter’s son, (16)* Father’s grandson’s (brother’s 
son’s) daughter’s son’. Group IIT: (17) Grandfather, (18) 
Grandmother, (19) Grandfather’s son, (20) Grandfather’s grand- 
son, (21) Grandfather’s great grandson,' (22) Grandfather’s 
daughter’s son, (25)* Grandfather’s son’s (uncle’s) daughter’s 
son,’ (24) Grandfather’s grandson’s (uncle’s son’s) daughter’s 
son. Group IV: (25) Great grandfather, (26) Great grandmother, 
(27) Great grandfather’s son, (28) Great grandfather’s grandson, 
(29) Great grandfather’s great grandson, (30) Great grandfather’s 
daughter’s son, (51)* Great grandfather’s son’s daughter’s son,” 
(82)* Great grandfather’s grandson’s daughter’s son. Group V: 


LA grandson by a predeceased son would take the share of his father and inherit 
jointly with the surviving sons of the deceased by the doctrine of representation; so would 
a great grandson by a predeceased son and grandson ; D.B., III, 23; see Lecture XVI post. 

? No. 15 preferred to great great great grandfather's ae great Reen grandson, a 
sakulya—Digumber vs. Moti, 9 Cal., 563 (F.B.) 


* No. 16 preferred to No. 28— Pran us. Surub, 10 O. L. R., 154. 

4 According to the decisions in 23 W.R., 117, 4 Cal., 411 ; 4 Cal., 413; 11 Cal., 343 and 
15 Cal., 780 (which have already been commented on as not being correct), No. 21 is pre- — 
ferred to No. 15. 2% 


5 No. 23, a sapinda--Gura Gobind vs. Anund, 13 W.R., 49 (F.B.); preferred to No. 
Kedar vs. Amrita, 17 C.W.N., 492 ; preferred to No. 35— Braja vs. Jiban, 26 Cal., 285. 
-Š No. 31 preferred to No. paa ve sarina; 18 O.W.N.,; ATT: Kedar s E 
43 Cal., L; 19 C. W. N., 1,181. a 
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(53) Maternal grandfather, (54) Maternal grandfather’s son, (35) 
Maternal grandfather’s grandson, (36) Maternal grandfather’s 
great grandson, (37) Maternal grandfather’s daughter’s son, (38) 
Maternal grandfather’s son’s daughter’s son, (59) Maternal 
grandfather’s grandson’s daughter’s son. Group VI: (40) 
Maternal great grandfather, (41) Maternal great grandfather’sson, 
(42) Maternal great grandfather’s grandson, (43) Maternal great 
grandfather’s great grandson, (44) Maternal great grandfather's 
daughter’s son, (49) Maternal great grandfather’s son’s daughter's 
son, (46) Maternal great grandfather’s grandson’s daughter's 
son. Group VTI: (47) Maternal great great grandfather, (48) 
Maternal great great grandfather’s son, (49) Maternal great 
great grandfather's grandson, (50)vlaternal great great grand- 
father’s great grandson, (51) Maternal great great ba nin thos 
daughter’s son, (52) Maternal great great grandfather’s son’s 
daughter's son, (53) Maternal great great grandfather's grand- 
son's daughter’s son. 


N.B.—According to the decisions of the Calcutta High Court, those marked with an’ 
asterisk (*) will come, in order of proximity, after No. 30, great grandfather’ s daughter’s 
son. It has however been already submitted that these decisions are not correct. Their 
ieper: places Sere: are as given in the above list. 


eee. 





LECTURE XV 


PRINCIPLES OF SUCCESSION UNDER THE 
DAYABHAGA LAW-—( Continued) 


I] 


Who inherits in default of sapindas?— Passages quoted in answer—-Summarised by 
Srikrishna Tarkalankara—Suakulyas—Snubdivided into two T Bra T or 
connected through divided oblations—And remote sakulyas or samanodakas—The last 
term includes in its sweep ““ descendants of the danghters of the same family,” —e.g., 
daughter’s son’s son—Radharaman vs. Gopal—Order of succession among the 
samanodakas governed by the same principle as succession among the sapindas—What 
cognate kinsmen are samanuodakas under the Dayabhaga—Solution; by Raghunandana 
declaring Mitakshara bandhus as heirs—Jagannatha’s objections met—Principles of 
consanguinity and competency to perform exequiul rites determine the right of in- 
heritance—Rule of consanguinity not ignored in the Dayabhaga—lIn the result, the 
rule of propinquity followed with greater fidelity in the Dayabhaga than in the 
Mitakshara system-—Are the cognates postponed to al? the agnates ?—Does the 
Mitakshara determine heirs solely by the test of propinquity -—Mr. Mayne’s treatment 
of the question—‘ Any benefit’ is a sufficient foundation of the title to inherit—Spiritual 
principles applicable to the Benares school —Illustrated by example—Points of agreement 
and difference between the Bengal and Benares Schoois noted en passant—Preference 
of agnates to cognates in the Mitakshara how explained on the doctrioe of religious 
efficacy—Daughter’s son; his case exceptional—Priority of the mother’s claim over 
that of father accounted for—1l. Philologically—2. Sentimentally—3. Physiologically 
—Not on religious ground— Bandhus take their place as heirs after the agnates are 
exhausted (Mitakshara)—Father’s cognate kindred on his mother’s side; their rights 
founded not only on affinity, but also on their competency to perform sraddha rites— 
Sacrificial offering a mere evidence of right—Intimate connection between the 
inheritor of property and the performer of sacritices—Preference of right determined 
by the sacrificial test--Affinity the sole basis of inheritance gBengal and Benares 
Schools— Religious test applicable to both schools in settling rival claims—Difference 
between the two schools consists in the interpretation of a religious dictum anent the 
comparative efficacy of oblations offered by the agnate and cognate kinsmen—Doctrine 
of religious efficacy accepted by the lawyers of the Benares School -Viramitrodaya : 
authority of its exposition on doubtful points—Dino vs. Chandi. 


Ler us resume to-day jour exposition of the principles of 
succession under the Dayabhaga Law: I will explain. to gute 


~ S cj 
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the course of the lecture the points of resemblance between the 
theory of spiritual benefit and the doctrine of affinity as applied 
to the law of inheritance. You will then see that the two 
doctrines, instead of being hostile, are complementary to each 
other. 
In default of sapindas ex parte materna, SAKULYAS are entitled 
Who inherits in tO the inheritance. “A sakulya (or distant 
default of sapindas? kinsman),” says the Dayabhaga, “is the des- 
cendant of the paternal grandfather’s grandfather, or other 
remote ancestor. Such relatives are denominated samanodakas. 
Their order of succession is in the series as exhibited. On 
failure of such heirs (down to the samanodaka), the succession 
devolves on the spiritual preceptor, the pupil, etc.” ` 
Speaking of the heritable right of the distant kinsmen, the 
pate nin. isted author of the Dayabhaga remarks again: “ On 
nee Spay ax: failure of kin in this degree (kindred on the 
mother’s side), the distant kinsman (sakulya) is suecessor. For 
a Manu says : ‘Then, on failure of such kindred, the distant 
at <insman shall be the heir, or the spiritual preceptor, or the 
teat i The distant kinsman (sakulya) is one who shares a 
i ided pidato, as the G aden s nS or other descendant 












i. r e Aia = Tang ohake ascending or descend- 
u 12), the grandson’s grandson and the rest are nearest, since 
Ls sconter benefits by means of the residue of oblations 
ee they offer. “(These descendants are, therefore, heirs.) 
ure of such, the E of the pierin] grandfather’ s 
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“ If there be no such distant kindred, the samanodakas, or 
kinsmen allied by a common libation of water, must be admitted 
to inherit, as being signified by the term Sakulya. 

“On failure of these, the spiritual preceptor (or instructor 
in the knowledge of the Veda) is the successor. In default of 
him, the pupil (or student of the Veda) is heir. On failure of 
him likewise, the fellow-student. 

“In default of these claimants, persons bearing the same 
family name (gotra) are heirs. On failure of them, persons 
descended from the same patriarch (pravara) are the successors. 

“On failure of all heirs as here specified, let the priests 
take the estate. Thus Manu says: ‘On failure of all these, 
the lawful heirs are such Brahmanas as have read the three 
Vedas, as are pure in body and mind, and as have subdued 
their passions.’ ‘Thus virtue is not lost. Virtue, which would 
be extinguished by the ample enjoyment (of its reward), but is 
renewed by the acquisition of fresh merit, through the 
circumstance of his wealth devolving on Brahmanas, is not lost. 
Here also the author indicates the appropriation of the pro- 
perty for the benefit of the deceased. 

“In default of them, the king shall take the wealth, 
excepting, however, the property of a Brahmana. A failure of 
descendants from the same patriarch and of persons bearing the 
same family name, as well as of Brahmanas, must be under- 
stood as occurring when there are none inhabiting the same 
village ; else an escheat to the king could never happen.” ` 

Jimutavahana reverts again to the succession of strangers, 
and says: “Excepting the property of a Brahmana, let the 
king take the wealth (on failure of heirs). So Manu direets— 
“the property of a Brahmana shall never be taken by the king: 
this is a fixed law. But the wealth of the other classes, on 
failure of all (heirs), the king may take’. By the term “all? is 
signified every heir including the Brahmana. 


A Dayabhaga, XI, 6, 21-—28. 
90 








714 THE HINDU LAW OF INHERITANCE 


“The goods of a hermit, of an ascetic, and of a professed 
student, let the spiritual brother, the virtuous pupil, and the 
holy preceptor take. On failure of these, the associate in 
holiness, or person belonging to the same order, shall inherit. 

- Thus Yajnavalkya says: ‘The heirs of a hermit, of an ascetic, 
and of a professed student are, in their order, the preceptor, 
the virtuous pupil, and the spiritual brother and associate in 
holiness.’ 

“Goods, such as they may happen to possess, should be 
delivered in the inverse order of this enumeration. The student 
must be understood to be a professed one: for abandoning his 
father and relations, he makes a vow of service and of dwelling 
eas for life in his preceptor’s family. But the property of a 

punperacy student would be inherited by his father and other 

relations.” 

"a ee OR O Srikrishna ‘Tarkalankara, the well-known 

Srikrishna Tarka- commentator of the Dayabhaga, has thus 

Jankara. . 

jik summarised these results : 


- s ' 
4 On failure of these (sapindas ex parte materna), the right 
of inheritance accrues to the remote kindred in the descending 

4 line, who present the residue of oblation to ancestors with whom 


the deceased owner may participate—namely, to the grandson’ S 
4 | grandson and other descendants for three generations in succes- 
$ > sion. In default of these, the inheritarce returns to the 
he ascending line of distant kindred, by whom oblations are offered, 
of which the deceased owner may partake—namely, to the 
spring of the paternal grandfather’s grandfather and other 
sto piim the order of proximity. On failure of these, the 
ii awali on: the nae or eisinidred allied by a 















or failing ere $ 
i oy there be ae nthe, inherit- 
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and one descended from the same patriarch, in either case 
being an inhabitant of the same village. On failure of all 
relatives as here specified (the property devolves on Brahmanas 
learned in the three Vedas, and endowed with other requisite 
qualities; and in default of such), the king shall take the 
escheat, excepting, however, the property of a Brahmana. But 
the priests who have read the three Vedas, and possess 
other requisite qualities, shall take the wealth of a deceased 
Brahmana. 

“So the goods of an anchoret shall devolve on another 
hermit considered as his brother, and serving the same holy 
place. In like manner, the goods of an ascetic shall be in- 
herited by the virtuous pupil; and the preceptor shall obtain 7 
the goods of a professed student. But the wealth of a tem- 
porary student is taken by his father and other heirs.” 

There is one passage in the extract given above from the 
Dayabhaga, to which [ would draw your 
particular attention. On failure of paternal 
kindred connected by funeral oblations, the Sapindas ex parte 
materna take the heritage. After them the Sakulyas are heirs. 
The right of inheritance next accrues to the Samanodakas. 
This is settled law according to the Dayabhaga. There can be 
no question as to who the Sakulyas are. The Dayabhaga and 
its followers have clearly defined them. But great doubt has 
been expressed about the exact meaning which was given by 
Jimutavahana to the word “ Samanodaka’. 

~ In one place* he says—‘ the relation of Samanodakas ends 
only where birth and family name are no longer known”. 
We find him again thus remarking in another place—‘* ssi 
relatives (Sakulyas) are denominated Samanodakas”.* Tn one 


Sakulyas. 


t Dayabhaga, XI, 1, 42. 


2 The definition of Samanodaka given here was not evidently accepted by Fimutavabana 
as the true definition of the term. See XI, 1, 39—42. 


2 Dayabhagu, XI, 6, 15. 
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of the extracts given above, he says again—‘‘the word 
* Samanodaka’ is signified by the term ‘ Sakulya’.”! 

Before we analyse these passages, let us attempt a literatim 
translation of them : 

“Manu ordains: “On failure of such kindred (sapindas), the 
sakulya shall be the heir, or the spiritual preceptor, or the 
pupil.” The descendants of the paternal grandfather’s grand- 
father, etc., as well as the samanodakas, are declared to be 
sakulyas. The order of succession among them shall be accord- 
ing to the order of enumeration (given above).”” 

“But on failure of kin down to this degree (maternal 
kindred), the sakulya is successor, The sakulya is one’ who 
shares a divided oblation, as the grandson’s grandson or other 
descendant within three degrees reckoned from him; or the 
ofispring of the grandfather’s grandfather, ete. On failure of 
sakulyas of this description, the samanodakas, comprehended in 
the term “ sakulya, must be admitted to inherit.” * 

On the words italicised, Srikrishna remarks: “The 

A Ka dakhe must be taken to be included in the term ‘ sakulya,’ 
$ 5 _ because they also have sprung from the same family. Although 
both classes of heirs (near sakulyas, and samanodakas or remote 
sakulyas) are included in the same term, their order of succes- 
sion is regulated by the degree of benefit conferred. This is 
4 kih meaning.” | ; 
si gy: If we combine all these passages together, it is clear that, in 
the opinion of tbe author of the Dayabhaga, 
the kinsmen known as Samanodakas were in- 
d, d in the term “ Sakulyas’. In other words, the Sakulyas 
f two deseriptions—propinguous, and remote. The follow- 
nsmen are  propinquous- Sakulyas, heng connected with 











nbdivided into 
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(a) Great grandson’s son. 
Proping uols, or s 
connected through = ae orandson, 
divided oblations. = 
5: j ereat grandson. 
(b) 1? Great grandfather’s father, 
His son. 


„» grandson. 


great grandson. 


35 


2. Great grandfather's grandfather. 


His son. 
+, grandson. 
„ great grandson. 
Great grandfather's great grandfather. 
His son. 
» grandson. 
„ great grandson. 

The persons enumerated above have been particularly 
mentioned as suuwlyas by Jimutavahana. lt would seem, how- 
ever, from the wording of the Dayabhaga, that all persons who 
presented divided oblations to the deceased, who received 
divided oblations from him, and who presented divided oblations 
(to common ancestors) in which the deceased had a right of 
participation, were also known as sakulyas. This is not all. 
The descendants of those ancestors to whom the deceased 
presented divided oblations were also his sakulyas, because the 
late owner had also a right of participation in the pindas 
(undivided or divided) which these descendants presented to 
common ancestors.’ 33 

Thus it would appear that the following persons indicated. 
in the subjoined table were known as near sakulyas. < ka 

In the subjoined table d’ < P in the descending line, A—y,, 
Yos Ya Bis Yo: Ysi C—th» Yos Yz are all sakulyas. D, E, Fare. 


1 Dayabhaga, XI, 1, 38. 
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also sakulyas. Their descendants D—ë;, 1, Ws; H—a,, Po, V3; 
He, ta t; and Dy, Ya, Y3; E—Yys Ya Vas ths Ya Ys are 
also denominated near sakulyas. 
This is not all; D—s,, s,, s,; H—%,, 53, Sg; and F'—si, Sa 83 
are also sakulyas. 
These are the cognate descendants in the lines of D, E, and 
F. They present parvana oblations to D, E, and F, to whom 
the deceased also presented divided oblations during his lifetime. 
The owner, after his death, has a right of participation in the 
oblations presented to these ancestors.’ 
Here the near sakulyas are exhausted. But who the remote 
And remote sakul- S@Kulyas are, is a matter of considerable doubt. — 
yas orsamauodakss. ‘The next class of heirs after the near sukulyas 
are the samanodakas; and Jimutavahana says, that they are 
also denominated ‘sakulyas* The near sakulyas have been 
mentioned already. It stands to reason, therefore, that the 
samanodakas are the remote saleulyas, or remote kinsmen allied 
by the family. Every person who is competent to present “the 
water’ must not be considered as an heir. ‘The canon relating 
to ‘ libations of water’ declares, that every person is competent 
to present the water to every other being, from lowest creature 
on earth to God in heaven. 
Every created being therefore, according to the Tarpuna 
canon, is entitled to a handful of water from us. Though every 
i kp person who presents ‘the water’ is, properly speaking, a 
samanodaka of the deceased, the law of inheritance has given a 
ited signification to the term. Among the samanodakas those 
are entitled to the inheritance who are also ‘ sakulyas,’ or 
the an with is deceased. That samanodaka alone 
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of the daughters of the family, known as bandhus (ex parte 
paterna) in the Mitakshara, have been declared by him to belong 
also to the kula of the deceased.’ It will be found, by referring 
to Al, vi, 19, that the kinsmen ew parte materna have been ex- 
cluded from the connotation of the word kula, but all the 
bandhus sprung from the family of the deceased have been 
comprehended under the word kula. Those who bear the same 
gotra, or family name, are said to be sprung from the same kula, 
as well as those who, though they do not bear the same family 
name, are sprung from the same line. In other words, remote 
agnate kinsmen, and the persons known as bandhus or cognate 
kinsmen in the descending and collateral lines, can be also said 
to be sprung from the same family. 
[f our interpretation of the word ‘samanodaka’ be correct, 
PAAR fie i it would follow that certain male descendants 
cludes in itssweep of the daughters of the family are entitled to 
I a gag ia inheritance. It would follow, I mean, that, 
sa apaa kh, according to the Dayabhaga, the daughter’s 
son’s son and similar cognate kinsmen are also heirs. 
[It may be said, however, that the daughter’s son’s son has 
eq, daughters been expressly excluded from the succession, 
gana kon. because, says Jimutavahana, “he is not the 


39 


giver of a funeral oblation ”. It “ceases with the daughter's: 
son”. The case of the daughter’s son’s son is a crucial case int 
point. If he be excluded from succession altogether, the other’ 
bandhus, whose heritable right we have been advocating, cout 
on no consideration be admitted as heirs. wes beg 
From the text of. the Dayabhaga quoted above, it wetah 
certainly appear «at first eight that, in the opinion of Jimuta-. 
vahana, the daughter’s son’s son is not in the line of heirs. Ao 


little consideration will, however, show that the author of ke. 


1 Fy TANANAN <aalfeafaaatfearte: asian 


ete., Xi, 6, 19. 
2 Dayabhaga, XI, 2. 2. Penig. 4 sat 
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= 


< 9 3 
Dayabhaga never intended to exclude the daughter's son's 
son from the succession altogether. Jimutavahana is dis- 
cussing the preferable right of a sapinda to suecession. The 
daughter’s son is a sapinda heir, but his son is not so. He is 
not in the line of sapinda hetrs, because he is not competent to 
offer an oblation. The daughter’s son’s son is not a sapinda 
heir, it is true; and not coming under the class of sapindus, he 
cannot inherit as a sapinda kinsman. As he is not a sapinda, 
must be excluded from the class of sapinda heirs, and cannot 
e 5 

claim inheritance immediately after his father, 

On the same principle, the great grandson’s son, not being 


66 4) 


a sapinda heir, is “debarred” from inheritance. o three 
must libations of water be made; to three must oblations of food 
be presented ; the fourth in descent is the giver of those offer- 
«Mhe fifth in 


descent then not being connected even by a single oblation, is 


31 


ings, but the fifth has no concern with them.” 


not an heir, so long as a person connected by a single oblation, 
whether sprung from the father’s or mother’s family, exists.” ° 
The great grandson’s son, we see here, was excluded from suc- 
cession as a sapinda heir, but has been declared to be in the 
line of heirs as a sakulya.’ 

Mitra Misra, the great expounder of the Mitakshara 
principles of inheritance, said with reference to the heritable 
right of the grandson’s grandson: “It is to be borne in mind 
that the cessation of the right of the great great grandson and 
the like who are further removed than the great grandson, 
refers to them as sapindas; for, as sakulyas, they are certainly 
entitled to succeed according to proximity.” © What the Vira- 
mitrodaya said with reference to the heritable right of the 


“gran dson’s grandson, we may say with regard to the heritable 
right of the daughter’s grandson. His right is vot extinguished 
£ 5 i $ 


2 Mann, IX, 186. 
AAGO, 17; XI, 6, 7; XI, 1, 40. 
3 XI, 6, 21—22. a. 
Viramitrodaya, III, 1, 11. | | | 
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but is merely postponed. He does not succeed so long as a 
person connected by a single undivided or divided oblation 
exists, but he takes his natural place as an heir among samano- 
dakas or remote sakulyas as soon as the sapindas and the 
propinquous sakulyas are exhausted. He cannot take the 
heritage as a sapinda, or a near sakulya, but it devolves upon 
him as a samanodaka or remote sakulya. The samanodakas 
come in as heirs, says the Dayabhaga, after the near sakulyas 
have been exhausted. The daughter’s son’s son is a sakulya 
sumanodaka, or a kinsman connected by an “ equal libation of 
water, and is allied to the deceased by his family. The 
daughter’s grandson, therefore, and similar cognate kinsmen 
ex parte paternu receive the heritage in default of nearer 
heirs. ‘hat Jimutavahana intended to exclude these 
kinsmen from the Jine of heirs, cannot be proved from the 
Dayabhaga. ni 

If the daughter s grandson and _ similar bandhus conid be 
admitted as heirs by the text of the Dayabhaga, a crying in- 
justice would be removed from the Bengal system of juris- 
prudence. No one would ever dream of gainsaying that, 
according to the Dayabhaga, the fourteenth in descent of the 
fourteenth ancestor is entitled to the succession. But if yo 
say that the third in descent from the proprietor himself, throu 
his daughter, is entitled to the succession, you will be 
once that the language of the Dayabhaga Aas 
unwarrantable supposition. This is really carrying ol 
SDI pee > with a nee ee In uel 












= “the: eighth ancestor, | successively claim tl 








722 THE HINDU LAW OF INHERITANCE 


water are allied by family; and on failure of such kinsmen as 

partake of the remains of funeral cakes, those who are connected 

by equal oblations of water are heirs, as suggested by the 
term ‘kinsmen allied by family,’ for it is so remarked by 

Jimutavahana.”* Jagannatha, it will be seen, does not exclude 

the cognate descendants from the line of heirs known as 

samanodakas. On what ground has he admitted cognate 
descendants as heirs ? It cannot be on any other ground except 
that they have sprung from the same family, and present 

‘libations of water’ to the ancestors of the deceased. Only two 

conditions then are necessary to entitle a kinsman to be 

ranked as a samanodaka heir. He must present the water, and 

be ‘allied by the family’. Both these conditions are met with 

in the daughter’s grandson. On what ground then can he be 

excluded from succession? Even by the principle of spiritual 

benefit he ought to take his natural place as heir of his father’s 
- maternal grandfather. 

_ In the case of Radharaman vs. Gopal,” the question was 
BNN tanna. A Whether grandfather’s daughter’s grandson 
gees Gopal. (son’s son) was an heir under the Dayabhaga ; 

17 Lordships say if daughter’s grandson (son’s son) is not an 
heir, a fortiori the grandfather’s daughter’s grandson cannot be 
he an heir. — So, the question discussed was whether a daughter’s 
x grandson was at all in the line of heirs according to the Daya- 
2 Ki b baga: The question arose in this way. The brother of the 

sister husband, a perfect stranger applied for probate of a 
al a to have been executed by the deceased. It was 
by the grandfather’s daughter’s grandsons. The 

e held that they had no locus standi being no heir, 

ite and directed probate to be granted on 
in common form. Against the order the 
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the question whether the petitioners were heirs or not under 
the Davabhaga could not be finally decided in the absence of 
the Crown or the Zamindar on whom the property would 
devolve if there were no heirs at all; but as the petitioners had 
some relationship with the deceased, they were entitled to have 
the will proved in their presence by the opposite party who was 
a perfect stranger. As to whether a daughter’s grandson is an 
heir under the Dayabhaga, His Lordship Mr. Justice N. 
Chatterjee observes: “It depends upon whether Raj Kumar 
Sarvadhikari has taken a correct view as to the meaning of the 
words Sakulya and Samanodaka upon which he bases the right 
of the daughter’s son to succession on the principle of spiritual 
benefit under the Dayabhaga; or whether the view that the 
Dayabhaga should be supplemented by the Mitakshara, in 
eases where there is no heir according to the principle of 
spiritual benefit is correct.” Now the first point has already 
been discussed at considerable length. It is a mistake to 
suppose that Sakulyas and Samanodakas under the Dayabhaga 
include only agnate relations. Jimutavahana gives an extended 
meaning to the term kula or family holding daughter’s sons as _ 
having sprung from the same family, though of a different — 
male descent (XI, vi, 19). He has not hesitated to include eo a 
of the cognate relations—cognate Sapindas ea parte paterna- 
even as gotrajas (XI, vi, meee J Ae alae mon amongs 










the Nita NENGNA Bana as heia (D. P., nae | 
vahana nor any of his followers has anywhere said A 
enn ‘Samanodakas: are confined only to al 
a contrary they have said enough to includ 
A oe ie ee well. “Now, de 
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to offer libation, they are samanodakas and are comprehended 
within the term sakulya in its larger sense, being remote 
sakulyas, and inherit after the near Sakulyas who participate 
in divided oblations (D.B., XI, vi, 25; Dks., I, x, 26). Moreover 
Raghunandana declares all Mitakshara bandhus as heirs under 
the Dayabhaga. A daughter’s grandson is owner’s own bandhu, 
atma bandhu ee parte paterna under the Mitakshara. Raghu- 
nandana in declaring the Mitakshara bandhus as heirs must have 
held the bandhus (other than those falling within the category 
of sapindas) as remote sakulyas or Samanodakas. The second 
point as formulated by their Lordships makes an assumption 
that the doctrine of spiritual benefit under the Dayabhaga 
operates only by reason of the offering of parvana oblations, 
whereas anykind of spiritual benefit as observed by Jagannatha 
is sufficient to establish title to inherit under the Dayabhaga. 
The main question, however, involved in the second point, viz., 
= whether the Mitakshara ought to be allowed to supplement the 
pie Dayabhaga when the latter is silent, has already been answered 
Ah; the Privy Council in the affirmative. When the case, there- 
fo ae comes up, for final dicision, the daughter’s grandson (son’s 
3 son) and similar cognate relations should be held to be heirs 
unc SN Dayabhaga. 
ae Tf you carefully examine the Dayabhaga, ; vou will perceive, 
Eo Order aap aB I pointed out to you before, that Jimuta- 
SAN „among : tthe: _vahana, instead of ignoring the heritable rights 
| me of cognate kinsmen, was exceedingly anxious 
“that no great distinction should be made between 
siham. and the agnate kinsmen. They should 
acco ‘ding to their order of proximity to the 
ig amet: nok be eu aa es till: all the 
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desirable result. Even the traditional interpretation of 
Yajnavalkya’s words—gotraja, bandhu—was not accepted by 
him, because it militated against his theory that the cognate 
kinsmen should inherit according to their prowimity to the 
deceased. The Mitakshara and its followers say, that the words 


6 


gotraja, “ gentiles, and bandhu, ‘cognates, are separate terms, 
Gotrajas, according to them, mean agnate sapindas and samano- 
dakas ; and bandhus, cognate sapindas. If that be the inter- 
pretation, then you have no other course left but to postpone 
the cognates to the agnates. Jimutavahana demurred to this. 
He says: “ Accordingly Manu has not separately propounded 
their (of cognate sapindas) right of inheritance ; for they are 
comprehended under the two passages, “To three must libations 
of water be made, etc. and ‘To the nearest kinsman the * 
inheritance next belongs.” Yajnavalkya, likewise, uses the 
term ygotraja (sprung from the family) for the purpose of 
indicating the right of inheritance of the daughter’s son of the 
father, etc., as sprung from the same line, in the relative order of 
the funeral oblation; and for the further purpose of excluding 
females related as sapindas (wives of sapindas), since these are on 
not sprung from the same line.” * The Mitakshara uses the s 
words gotraja and bandhu as two separate words unconnected è 
with each other, and denoting two different classes of in 
duals—the agnates and cognates. The Dayabhaga ti 
sword: getraja to mean agnate and cognate descene 
same lines; and bandhus, according to Jimutavahana, | 
Pa ag kindred Bag Here | it; wil ve observed that 
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If the principle be admitted that cognate kinsmen are 
comprehended under the term samanodakas, and 

What cognate - 2 3 
. that, as such, they are entitled to the inherit- 


kinsmen are samano- 
dakas le the -7 . = = h 
as under the ance, there will be no diffculty in finding out 


Dayabhaga; solu- 

pe es erha the exact number of cognate kinsmen who 
Shae bandhus should be recognised as heirs. Raghunandana, 
by declaring that the three classes of the 
Mitakshara bandhus are in the line of heirs, has virtually fixed 
a limit to the number of cognate kinsmen who should be entitled 
to the inheritance. 

As the author of the Dayabhaga has not given us any 
interpretation of the term samanodaka himself, we shall be 
justified in consulting other writers of the Bengal School, who 
have followed in the footsteps of Jimutavahana, for an expla- 
nation of the term. We have seen that Srikrishna takes it to 
mean ‘remote sakulyas,’ or persons who are sprung from the 
same family, but whose right of inheritance is postponed to the 
near sakulyas who confer a larger amount of benefit on the 
deceased. Let us see now what Raghunandana says on the 
subject : 

“We have tke authority of Haralata for saying that the 
relation of samanodulas ends. only where birth and family-name 
are no longer known. Samanodakas are kinsmen who come in 
after the partakers of divided oblations. If the details re- 
garding the descent of a given person from a common ancestor are 
known, or if it is known in a general manner that he is simply 
sprung from the family, he is reckoned as a samanodaka.” ’ 

A Here we see that Raghunandana does not commit himself 
to any particular cpinion. Any person who is sprung from the 
family is a samanodaka, that is what the Haralata says; but 
 Raghbunandana does not tell us whether he accepts this as the 
true definition of a samanodaka. From the manner, however, 


{> udadi ritattwa, 495. This definition of Samanodaka probably refers only to mourning, 





nd nof to inheritance. 
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in which the definition is quoted, it would seem that Raghu- 
nandana agreed with the ,author of the Haralata that all 
kinsmen who can trace their descent from a common ancestor 
in the family should be known as samanodakas. 

Let us now turn to the chapter on inheritance in the 
Dayatattva : 

“On failure of brothers, gotrajas are heirs. In default of 
them, the succession devolves on the maternal kindred. On 
failure of them the sakulyas, or kinsmen connected by divided 
oblations, take the heritage. 

«The term bandhus in the text of Vrihaspati— where there 
are many sapindas, sakulyas, as well as bandhus, he who 
among these is the nearest succeeds to the estate of one who 
leaves no children’—shows, that the bundhus of the 
owner, of his father, and of his mother are entitled to inherit- 
ance.” ` 

It will be observed that Raghunandana makes no mentior 
whatever of the samanodakas as a class of heirs. He should 
have mentioned the samanodakas immediately after the 
sakulyas; but, instead of doing so, he simply says, that all the 
three classes of bandhus of the Mitakshara are entitled to the 













inheritance. 
He evidently believed, like the author of the Daye 


that the term ‘samanodaka’ is comprehended under the; y 
‘sakulya,’ and that all the samanodaka heirs are, Ẹ 
speaking, sakulya heirs. He has specially mentioned t 
sakulyas as heirs, and has left us to infer that 
dakas or- the remote ibaa must, as,- a ‘ 
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placed among gotrajas as heirs, should be recognised as heirs. 
It would certainly follow from the words of Raghunandana that 
bandhus as a class are entitled to the heritable right. Most of 
the bandhus enumerated by him had been provided for already, 
because they were connected with the deceased by parvana 
oblations. Others who are not so connected are declared to be 
heirs. On what ground? It can be no other ground than this: 
they are competent, as samanodakas, to spiritually benefit the 
deceased. 

According to Raghunandana, you should remember, the 
samanodakas are competent to perform the exequial rites of the 
deceased, and as such they are entitled to the inheritance. The 
logical consequence of admitting the three classes of the Mitak- 
shara bandhus as heirs will be, that a certain number of kinsmen, 
who are connected with the deceased through females of the 
family, must be declared as heirs. We have shown at length in 
a previous lecture who these bandhus are; and if you once 
admit that bandhus are heirs, you have no other alternative but 
to introduce the Mitakshara system into the Dayabhaga, with 
modifications suited to the peculiar doctrine of inheritance 
accepted in the Bengal School. That Raghunandana was of this 
opinion there cannot be the shadow of a doubt. 

The Privy Council also has repeatedly laid it down that the 
Mitakshara should be referred to in Bengal for an exposition of 
the principles of inheritance in cases “ where the Dayabhaga is 
l cii 
Ea. “As the keni puio of the rights of remote cognate kinsmen 
i ot opposed to the principles of inheritance enunciated by the 

a ha ay aod as S ENA declares that the three classes 
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kinsmen to whom the heritable right accrues as Jandhus under 
the Mitakshara law. Those cognate kinsmen then that have 
not been already provided for as heirs by the Dayabhaga should 
now take the heritage; and the order of succession among them 
shouid be regulated by the degree of benefit conferred by them 
on the deceased owner. 

Before I leave this subject, I should like to direct your 

Jawannatha’s ob. attention to the remarks of Jagannatha on the 
Heelan eth heritable right of the bandhus as enunciated by 
Raghunandana : 

“On failure of persons descended from the same primitive 
stock, a kinsman i general is heir; and by that term is meant 
a relation of the deceased himself, of his father, or of his mother. 
The sons of his own father’s sister, and those of his own 
maternal uncle, must be considered as his own kinsmen. In 
like manner there are kinsmen of the father and of the mother, 
such as their father’s sister’s sons, mother’s sister’s children, 
and maternal uncle’s issue; these take the succession in order. 

“ Here authors deduce from the form of succession deliver- 
ed by Jimutavahana, that, on failure of kinsmen allied by the 
funeral cake, or by family name, the son of the father’s maternal 
uncle, or of the father’s sister, or of the mother’s maternal 
uncle, or of the mother’s sister, are likewise heirs. This is not 
accurate, for, since these are inferior to the father’s maternal 
grandfather and mother’s maternal grandfather and others, it is 
improper, without the authority of express law, to affirm the 
title of the father’s maternal uncle’s son and the rest; and the 
word (bandhu) being taken in its accepted sense, obviously signi- 
fies the kinsmen of the proprietor himself ; and their title is in 
effect thereby established : this we hold reasonable.” * 

‘These remarks need no comments from us. Jagannatha is 
evidently commenting on the text of Raghunandana whether 
bandhus are in the line of heirs. Jagannatha is of opinions that 
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all the three classes of bandhus should not be recognised as 
heirs. The first class of bandhus, the owner’s own bandhus 
only, should obtain the heritable right. The reason assigned by 
him, however, for his opinion, has been declared by the highest 
judicial authority as ineffective. “The list of bandhus given in 
the Mitakshara,” says the Privy Council, “is not exhaustive, 
but simply illustrative.’ “The father’s maternal grandfather 
and mother’s maternal grandfather and others ’ are thus in the 
line of heirs. We have “the authority of express law, then, to. 
affirm the title of the father’s maternal uncle’s son and the rest ” 
Jagannatha does not deny that “it can be deduced from TE 
form of succession delivered by Jimutavahana,” that the succes- 
sion should devolve on bandhus on failure of nearer kinsmen. 
He only contends, like Apararka, that the owner’s own bandhus 
alone should be entitled to the inheritance, and that the other 
“two classes of bandhus should be excluded. Even with regard to 
3 this he does not appear to be quite consistent in his opinion. 
= For, immediately befére making this statement, he said, that 
Da these (the three classes of bandhus) take the succession in 
> Be that as it may, this much is certain, that the 
takshara bandhus, as a class, are entitled to the heritage in, 
Dayabhaga School, on failure of nearer heirs. 
phe whole burden of the theory of spiritual benefit in the 
ee = Dayabhaga would appear to be nothing more. 
i E s or conz nor less than the establishment of an infallible. 
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upon his mind at every step of his proceeding: “The nearer 
excludes the more remote”; “the agnate excludes the cognate 
of the same line”; “ the nearer line excludes the remoter line ” ; 
“ the maternal kinsmen are excluded by the paternal kinsmen ” 
These and similar other dogmas are met with in almost every 
page. “If the right of succession is grounded solely on benefits 
conferred, should not the paternal uncle and the nephew, 
according to your theory,” asks a captious critic, “be entitled 
to succession at one and the same time?” Both of them present 
two oblations to common ancestors. Here the author of the 
Dayabhaga was placed in a position of difficulty. He got out 
of his difficulty by arguing in effect, that because the nephew 
belongs to a nearer line, and is more nearly related than the 
uncle, who belongs to a remoter line, the uncle, therefore, is 
excluded by the nephew. In this instance the relationship to 
the father, who is principally benefited, should decide the | fe 3 
contest. Here “the owner’s father is principally considered ?.> 
Turn which way you will, you will find clear traces of the fact 
that, according to the great Bengal legislator, the right of succes- 
sion was grounded on blood relationship, and the principle ge 
spiritual benefit merely regulated the order of succession. Pi 
Look at the list of heirs given by the Dayabhaga; from the son 
to the samanadokas, all of them are heirs. Do you find ey en 
one here who is acknowledged as heir, and who is ao 
by ties of blood with the deceased proprietor ? The fa 
law and the son-in-law are, according to the grad Sa 
competent to perform the exequial rites of the deces 
= they entitled to inheritance? Even a friend | 
e “pinda to him, but is he acknowledged | as an 
“brothers, only the eldest is pam! eee aie 
Be does he KANAAN ee Pu boy It is 
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list of the persons competent to celebrate the sraddha rites, you 
will be struck with the fact, that so long as there is a single 
person who can show propinquity of blood, the succession 
devolves on him to the exclusion of strangers, or persons who 
are strangers to all intents and purposes. 

I would particularly direct your attention to the 
heritable right of the sagotras, or persons bearing the same 
family name. They are competent to present the cake 
immediately after the samanodakas. Thus, if their heritable 
right be measured by their religious merit, they should be 
ranked as heirs next to the kinsmen known as samano- 
dakas, and before the maternal kinsmen; or, if the superior 
efficacy of parvana oblations be taken into consideration, the 
sagotras should, at any rate, be ranked as heirs immediately 
after maternal kinsmen and sakulyas. But do they really do 
so? They may bear the family name, but they are scarcely 
relations at all. Their religious offerings may possess spiritual 

oe efficacy, but their affinity is of the most attenuated character. 
= KAJI sagotras, again, may not necessarily be descended from the 
i g same ancestor. Persons belonging to different castes have often 
ate. same gotra. They could not surely have been the descend- 
aOR: of the same ancestor. Thus, except sagotrus of the same 
_ caste, most of such persons have not the remotest blood-relation- 
ship, and are, therefore, utter strangers. The author of the 
aa has not, therefore, given them heritable rights in 
Dr eference to maternal kinsmen and others whose affinity is 
eater than that of these persons entitled sagotras. Jimuta- 
a is of opinion that even the ‘spiritual preceptor.’ ‘the 
and ‘the fellow-student ’ may be said to be more nearly 

by ties | Oh es and gratitude, to the deceased than 

He e: excluded them from 
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Jimutavahana in fixing the order of succession. The principle of 
community in religious offerings certainly tested heirship, or 
rather, speaking more correctly, the presentation of religious 
offerings was strong evidence of preferable right, but the 
religious principle did not admit a single person into the line 
of nearer heirs who was not allied to the deceased by 
consanguinity. 
The succession of strangers is exceptional. It is excep- 
gala GA AN. tional not only in the Bengal School, but also 
sold ofa popni in those schools where the system of inheritance 
paniy ins BiA is admittedly based on ‘athnity only’. So long 
the Mitakshara as there is a single person who can show any 
Sfi affinity, ‘strangers’? are strictly excluded to 
admit the former. The Dayabhaga does in this respect greater 
justice to blood-relations than the Mitakshara and the works 
which follow its authority. The bandhus, according to the 
Mitakshara, are not entitled to inheritance before the sama- 
nodakas. Thus, the fiftieth in descent from the fiftieth ancestor, 
«if he can trace his name and lineage to a common ancestor,” | 
would be admitted asan heir before the sister’s son. He must = 
be bold indeed who would affirm that the former candidate fon E 
heirship is a nearer blood-relation than the sister’s sor. — 
trace of common blood in the veins of the former is pe 
and yet, by the logical result of the doctrine of affin 
would be a preferable heir with the author of tho AH 
and his followers. The so-called religious principle 
vahana DU Ra thei claims of nearer nae 













734 THE HINDU LAW OF INHERITANCE 


deceased. Should their male descendants divide the property 
in equal shares? No, let due consideration be shown to the 
agnatic blood, and let the agnate kinsman inherit, in this case, 
before the cognate. But suppose the fourth in descent from 
the sixth ancestor disputes the heritable claim of the father’s 
sisters son:;* or the seventh in descent from the seventh 
ancestor wishes to exclude the maternal first cousin as heir; ° 
who should in these cases be the preferable claimant? The 
invariable answer of the Mitakshara lawyers will be—“ The 
Mitakshara law is against the claim of any relation through a 
female until all the agnate kinsmen have been exhausted. The 
maternal first cousin and the father’s sister's son, therefore, 
should be excluded, and the great grandfather’s great grand- 
_ father’s great grandson’s great grandson in one case, and the 
= grandfather’s great grandfather’s great grandson in the other, 
= should be preferred as heirs.” These were actual cases which 
= came before the British Courts for decision. The British 
ee were, of course, bound by the text-law, and they decided 
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on community of corporal particles, are swayed by principles 
which in their working do considerable injustice to the nearer 
and dearer blood relations.” 
It has been said that the spiritual considerations find no 
place in the Mitakshara system. Propinquity, 
pees the Mitak and not religious merit, was the watchword of 
peep e the author of Mitakshara. We often hear the 
followers of the affinity-doctrine say, that the 
Mitakshara system is unmeaning and inexplicable on the 
religious principle. By no ingenious interpretation of the 
religious principle can it be shown, that persons who never 
confer any spiritual benefits should be entitled to inherit; and 
it is beyond question, they tell us, that kinsmen who confer 
high religious benefits are postponed to persons who confer 
hardly any. Persons who confer none whatever are admitted 
as heirs for no other reason than that of affinity. The claims 
of rival heirs are determined by the test of propinquity, and 
not by that of religious efficacy." If, instead of applying the 
religious principle, we apply the “reason of near affinity,” 
the Mitakshara system appears to be, they say, as simple as 
possible * f 
These statements do not appear to us to be quite correc: 
The Mitakshara system is perfectly tela e and consist on 
if we apply “ the reason of religious efficacy ”—more so i 
than the system of Jimutavahana, which is avowedly bas 
religious offerings. Let us examine the Mitakshara sys 
inheritance, and see who are those: parsons thats thn 
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Mr. Mayne, the eminent lawyer, whose words we have 
Mr.Mayne’streat- Quoted above, is evidently speaking here of the 
mentofthequestion- exclusion of cognate sapindas by agnate 
kinsmen, and of the admission of father’s and mother’s bandhus 
as heirs. 

“A Hindu,” says he, “may present three distinct sorts of 
offerings to his deceased ancestors; either the entire funeral 
cake, which is called an undivided oblation, or the fragments 
of that cake which remain on his hands, and are wiped off it, 
which is called a divided oblation, or a mere libation.” ’ 

This is quite correct; but we should like to supplement it 
with a little further information regarding religious offerings in 
their connection with the law of inheritance. 

Mr. Mayne is evidently of opinion that, according to the 
Pee at . religious principle, the benefits conferred through 
‘sufficient foundation the oblation of the funeral cake in the parvana 
vot the title to inherit. 

S : constitute the sole ground on which rests the 
| = right Bi succession to the property left by a man. The parrana 
F ee Aeon determine the preference of heirs, but do not extin- 
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pindas are of a very inferior character. “In the double set of 
oblations (parvana),” says Jagannatha, “it is indispensably 
necessary that the son should perform the sraddha for the 
paternal line, not for the line of his maternal grandfather ; but 
it is s#mply reprehensible in one who performs the sraddha for 
the paternal ancestors, not to perform it also for the maternal 
grandfather and his progenitors. Consequently, since the 
sraddha may be performed without noticing the maternal 
grandfather’s line in a subordinate set of oblations and the like, 
the sraddha for the maternal ancestors is not requisite to the 
obsequies performed in the dark fortnight of Aswina.”* We 
thus see that it is quite optional with the oblator to give parvana 
cakes to his maternal ancestors or not. He may perform the 
ceremony or may not do so. It is not obligatory on him to 
celebrate the parvana rites in honour of his maternal ancestors. 
He may omit the rites altogether. If he presents such obla- 
tions, they do not possess the same religious efficacy as those 
offered by agnate kinsmen. ‘These oblations may, therefore, be 
left out of consideration altogether. If any comparison be 
instituted between the parvana oblations presented by agnate 
kinsmen, and the offerings given by the sons of daughters, it 
will be found that the former confer superior benefits, and that 
there are no points of resemblance whatever between the two 
descriptions of pindas. “ The oblations presented to the 
maternal grandfather and the rest,” says Jagannatha, “are 
secondary, because they must follow funeral cakes offered to 
paternal ancestors.” Practically also, when the parvana rites 
are performed, the maternal ancestors are not honoured as a rule 
when the parvana is celebrated. It is the three immediate 
paternal ancestors alone whose names are celebrated, and who 
receive separate oblations. The names of maternal ancestors 
are seldom taken except on particular occasions. I do not mean 
to say that the names of the maternal ancestors are omitted on 


» Colebrooke’s Digest, Vol. IT, 394. 
93 





738 THE HINDU LAW OF INHERITANCE 


all occasions, but it cannot be gainsaid that, on most of these 
occasions, the maternal progenitors do not receive a share of 
exequial cakes. A separate purvanu is held in honour of mater- 
nal ancestor alone, on the first lunar day in the light fortnight in 
the month of Asvina. The maternal ancestors arg then 
exclusively honoured, and this sraddha is, therefore, entitled the 
dauhitra sraddha, or the funeral feast in honour of maternal 
progenitors. Be that as it may, the pindas presented by sons of 
daughters of the family are of a very inferior character, and 
for the purposes of inheritance they rank next to the oblations 
presented by agnate kinsmen. The undivided oblations, or the 
‘remains of these offerings, which may be given by the agnates 
at the parvana are of superior religious efficacy, and no compari- 
son whatever can be held between these and the oblations given 
by cognate kinsmen. The parvana oblations given by agnate 
sapindas do, of course, take the first rank; nay even other 

_ descriptions of offerings, according to some teachers, presented 
by. the agnates, known as samanodakas and sagotras, rank 
7 or than the inferior optional parvana pindas offered by the 
| of daughters of the family. Manu makes no mention 

i ever of maternal ancestors in laying down his canons of the 
“AC dha rites. The later legislators enjoin, it is true, the duty 
of offering cakes to the maternal ancestors, but they are careful 










cor dary, and that a broad distinction should be made 
n Eee given a the en and the cognates. 
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Benares and Bengal Schools, are given. You will be able to 

4 trace at a glance, in these tables, the intimate connection between 
ancestor-worship and the principles of inheritance in these 
Schools of Hindu law, which are said to be diametrically 
opposite to each other : 


BENARES SCHOOL 









SRADDHA : | Srappua (Ekoddishta)—Contd. 
b. EKODDISHTA, OR INDIVIDUAL. | A Geese 
uN = l. Younger. 
| 4 2, Elder. 
PARVANA. 7 b. Halfbrother. 
1. Son. IN EDAN OnE e ee , 3 
2. Grandson, | 2. Elder. ee 
3. Great grandson. | 8. Brother’s son. _ ae ae 
4. Daughter’s son. 9. Father. Pave 
1S E kk na Ng 1 
5. Son's daughter's son. 10: Mother. a 
6. Grandson’s daughter’ Mee pees A ecm a DAGA widow i 
son. 12. Sister. 
EKODDISHTA. 13. Sister’ s son. CS 
| EE ETE SaaS 14. Bape ex ee £ 


1. Son. 


a. Eldest son.” . 
Abi Second son, ete. 
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BENARES SCHOOL.—( Continued.) 


SRADDHA (Kkoddishta)—-Contd. | INHERITANCE —Contd. 
18. Bandhus. | 6. Daughter’s son. 


fie Mother. 
8. Father. 
9. Brother. 


a. Whole brother. 


a. Father's sister's son. 
b. Mother's sister’s son. 
* 


19. Father’s bandhus. 


a. Father’s father’s*sister’s 


son. = 
1. > 
b. Father’s mother’s sister’s E aan 
ara 2. Unassociated. 
A b. Halfbrother. 
c. Father’s maternal uncle's aay 
Se 1. Associated. 


2. Unassociated. 
An unassociated whole 
brother and an associated 
halfbrother share the estate 


20. Mother’s bandhus. 


a. Mother’s father’s sister’s 


SD ES 












son. 
b. Mother’s mother’s sister’s equally. 
son. / 
OMB : i 
. Mother’s maternaluncle’s | rother Sana, 
“son. | “11. Sapindas ew parte paterna. 
21. Strangers. | a. Grandmother. 
fee = a. Pupil. | b. Grandfather. 
| ; Be Son “in-law. c. Uncle and other sapindas 
of Ae == C- Father-in law. up to the seventh 
rae KETA Re Se nih Friend. l degree. 
gs ae iat Seat ~“ 
eLA WALAN e. Kr EN ee Bréh 12. Samanopakas. 
f, : i . + b 18: > 
fees A, Bandhus | 
_ MA: h a. His own. 
z b. Father’s. 


c. Mother’s. 


14. Strangers. | 


" SRS a. Papil. a ie ee 
Ye b. Fellow-student. 
c. Learned priest. 





a. PARVANA 


b. EKODDISHTA, OR 
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BENGAL SCHOOL 


SRADDHA : 


OR ANCESTRAL. 


INDIVIDUAL. 


PARVANA 
lL. Son. ° 
2. Grandson. 

5. Great grandson. 

4. Daughter’s sony, 

5. Son’s daughter’s son. 

6. Grandson’s daughter’s 
son. 

EKODDISHTA. 
|. Son. 

a. Eldest son. 
b. Youngest son. 
2. Grandson. 
3. Great grandson. 
4. Widow. 
a. Having no son. 
b. Mother of disqualitied son. | 
5. Daughter. -> 
a. Maiden. 
b. Betrothed. 
c. Married. 
6. Daughter’s son. A 
7. Brother. 


u. Youngest uterine brother. 
“b. Eldest uterine brother. 

c. Youngest stepbrother. 

d, Eldest stepbrother. 


SRADDHA ( Hkoddishta)—Contd. 


8. 


24. 
9 


— - 


26. 


Brother’s son. 


a. Son of youngest uterine 
brother. 
b. Son of eldest uterine bro- 
ther. 
‘c. Son of youngest stepbre- 
ther. 
d. Son of eldest stepbrother. 
Father. 
Mother. 


Sows widow. 

Sows daughter. 
Son’s daughter, married. 
Grandson’s widow. 
Grandsows daughter. 
Grandson s daughter, mar- 

ried.” 
Grandfather. 
Grandmother. 
Sapindas ex parte paterna. 
Uncles and others. 
Samanodakas ex parte 
paterna. 
Sagotras (or kinsmen of 
the same family name). 
Maternal grandfather. 
Maternal grandmother 2" 
Maternal uncle. _ 
Sister’s son. 
Sapindas ex parte materna. 


1 According to Raghunandana, the great grandson’s widow is also competent to perform 


the exequial rites. It should be menti 


oned, however, that she has been omitted in the 


summary appended to the Suddhitattva. See Raghunandana, pp. 491, 494. 
3 Bhavadeva. É 
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BENGAL SCHOOL—(Continued) 


Srappua (Ekoddishta)— Contd. [INHERITANCE —C ontd. 


b. Halfbrother. 
l. Associated. 


4 
| 
27. Samanodakas ew parte | 


materia. | $ . 
: > 4 ent 2. Unassociated. 
28. Widow belonging to u dis- An associated halfbrother 
similar caste. | inherits with unassociated 
99. An unmarried Swomah| + Whole brother. 
‘ living as wife. 10. Brother’s son. 
Seah hen lat | 1. Of whole blood. 


~ | l 2. Of half a eke 
31. Son-in-law. | 


Tk WG ise, GK AE AI A _ 11. Brother’s grandson.’ 
+ i Bee | 12. Sister’s son. 


: E29. “Strange er 13. Grandfather and great 


ri . Pupil. : : 

ae 3 ie grandfather, with their 

ee Ve c. Spiritual preceptor. lineal descendants in- 
Ka AN . Father’s friend. 
















14. Maternal kindreq. 
a. Grandfather. 
b. Uncle, ete. 


- 15. Sakulyas (or distant kins- 
men). 
16. Samanodakas (or remote 
17. Strangers. 
a. Spiritual preceptor. 
IER PAD aki. 
| œ Fellow-student. 
Pe are d, “Sagotra (er persons bear- 
pert: ing the same family 
sim fe $ ee Re: shies Re hee 


bo ee st E ; ‘Servants of the caste living — 


: 
| 
. 
ee. 3 ; : 
gees a Friend. | eluding daughter’s son. 
in the same village. | 
t < - h i 
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Let us see now whether all the heirs mentioned by the 
Mlustrated by ex. Mitakshara are entitled to inheritance by the 
Ampia; ; doctrine of religious offerings. 

The son, the grandson, and the great grandson present 
parvana cakes, and are, therefore, entitled to succeed in prefer- 
ence to other kinsmen. 

The widow, the daughter, the parents, the brother and his 
descendants, and the sapindas er parte paterna can be brought 
iu as belrs, without any difficulty whatever, by the doctrine of 
religious ethcacy. The two schools of the Mitakshara and the 

i hon Pale teed Dayabhaga coincide in their enumeration of the 
mentaati diferent aynate sapindas. There is a material difference 
and Benares Schools between them, however, with regard to the 
ESUR? a PN order of succession of the cognate sapindas. 
According to the Dayabhaga, the: cognate sapindas shoud 
inherit immediately after the agnate sapindas of the same line; 
while the Mitakshara postpones all the cognates to the agnates. 

Preference of ag- The reason why the author of the Mitakshara 
nates to cognates in, dogs so, is not the reason of affinity, but the 


the Mitakshara how i 


explained on the reason of religious efficacy. We will explain 
efficacy. our meaning. The oblations given by the 7 
agnate kinsmen are, according to the Mitakshara, of superior 
efficacy to the offerings presented by cognate kinsmen; 
inasmuch as the cakes presented by cognate kinsmen are se 
whenever there is a competition between agnate al 
kinsmen, the latter must yield their claim in favour of. 
“It is by having recourse to the simple sraddh 


res = oblations pronon to the maternal grand 
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living. The Mahabharata shows that a daughter’s son procures 

advantage even by his birth alone. and thus confers important 

benefits. There can be no question, therefore, that the right 

of the daughter’s son to succeed immediately after his mother is 
in every respect exceptional. 

The mother precedes the father in the table of succession 

on three separate grounds—philological, senti- 


Priority of mo- 
ther’sclaim over 


méntal, and physiological. The first is the 


thatof father ac- z 3 | 
counted for: 1. Philo- most important ground, according to the Mitak- 
logically. . k 

WE shara. The unilateral compound pitarau 


(parents), in Yajnavalkya’s text, * yields, when analysed by 
the canons of Panini, the word mother first, and then the word 
father. On this philological ground, therefore, the mother takes 
precedence of the father. 
To strengthen his position he subjoins the sentimental 
reason. This is the second best ground on 
2. Sentimentally. 2 ; i < 
‘which the mother is preferred to the father : 
“The father is a common parent to other sons.”” The 
affection of the father is divided when he has other sons by 
other wives. The mother’s affection is centered on her son 
alone. ‘he affection she bears to her son, therefore, should 
have its due reward. 
The third reason, what may be termed the physiological 
3. Physiological. ground, is evidently the least important with 
ly. the Mitakshara. Had it not been so, it would 
kave been mentioned as the irst ground. The reason of 
propinquity is not mentioned independently by itself. It is 
joined with the emotional reason. Afjinity was not evidently 
uppermost at the time in the mind of the author of the Mitak- 
shara. It is the strength of the mother’s affection which should 
determine the rene question. It is her affection which 
RRT TAN i 
-| Colebrooke’s Digest, Vol. IT, 567. 
j BS 311, 138. 
x pe Mitakph are, T 9:3; 
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makes her nearer and dearer to her son. The ground of 
propinquity, however, is only an unimportant consideration. 
It is the philological ground which decided the contest in favour 
ot the mother. 

The reason why, in the case of the mother, the author of 
Not on religions the Mitakshara was driven to have recourse 
ground to other than religious considerations was, 
that he found that the mother, in consequence of being a 
female, was incapable of performing religious rites which would 
benefit her son. When the father is alive, it is he who should 
perform all ceremonies which would conduce to the spiritual 
welfare of the son. It is fhe mother’s affection which entitles 
her to have the first place in the table of inheritance; and she 
must have it. She cannot do so on religious grounds ; she 
should have it then on the best of all grounds—the love she 
bears to her son. That the author of the Mitakshara did not 
lay much stress on the physiological ground can be very well 
explained. Had he done so, he would have had the worst of 
the argument. He wisely refrained from pressing the 
physiological ground as his pxincipal reason, bearing in mind 
the dictum of father Manu that, “in a comparison of the male 
with the female sex, the male is pronounced superior ”’.’ 

The author of. the Dayabhaga also felt considerable 
difficulty in bringing in the mother and other females as heirs on 
religious grounds. He extricates himself from this difficulty by 
saying that tis right of succession accrues to them “under 
express texts `° 

After Ta agnates are exhausted, the bandhus, according to- 

the Mitakshara, are entitled to inheritance. 
Serpe i pene Of these those that are competent to present 
ao vee Bi rain tee phe parvana cakes, do of course get the prece- 
atakatan): dence in the table of inheritance. After the 
' Mann, IN, 35 ; Dayabhaga, XI, 3. 3. 


2 Dayabhaga, XI, 6, 11. 
94 
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kinsmen who give the parvan« offerings have been exhausted, 
the other bandhus who are capable of offering other descriptions 
of pindas come in as heirs. For, says Jagannatha, “ any 
benefit whatsoever is a sufficient foundation of a title to 
inherit.”” The owner’s father’s and mother’s bandhus are in this 
way recognised as heirs, 
It is said, however, that “the sons of the father’s maternal 
Pera. nah aunt, and of the father’s maternal uncle, that is, 
kindred on hismo- the father’s cognate kindred on his mother’s 
ther'’s side; their f 4 
rights founded not side, are only connected with the owner through 
only on affinity. < ~ : à 
his paternal grandmother. Now neither of 
these persons presents offerings to any one to whom the owner 
presents them. Consequently their offerings are neither shared 
in by the owner, nor do they operate in discharge of any duty 
which he is bound to perform. Similarly, the sons of the 
mother’s maternal uncle and aunt—that is, the mother’s cog- 
nate kindred, on her mother’s side—are only connected with 
the owner through his maternal grandmother. The same 
observation as before applies to them. Here again there is no 
conceivable community of religious benefit.” * 
The case of father’s and mother’s bandhus, we often hear it 
said, is conclusive evidence of the Mitakshara law being based 
upon affinity only, and not upon religious merit. Those who 
say so forget that the benefits conferred through the offering of 
the, funeral cake in the parvana do not constitute the sole 
ground on which rests the right of succession to the property 
"by a man, but that any benefit whatsoever is sufticient 
id: ution of a title to inherit. We at once admit that the 
s and the mother’s bandhus “could not possibly be 
ithin any system which depends upon religious merit” 


frc m parvana e But har could surely be 







P > we 
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“any benefit whatsoever is a sufficient foundation of a title to 
inherit 

The bandhus of the father and mother can never come in 
NAPA? avi ots Salas heirs, so long as there is a single person who 
comperency to per- is Competent to perform the parvana rites. 
Staite eel lees But, in absence of them, the mere fact of their 
being entitled to celebrate the sraddha of their deceased kinsmen 
“is a sufficient foundation of their title to inherit ”. 

Now look at the tables given, and see whether the father’s 
and mother’s bandhus are privileged to celebrate those religious 
vites, the reward of performing which is the wealth of the 
deceased. You see them here immediately after the owner’s 
bandhus—i.e., his first cousins. The figures 19 and 20 in the 
annexed table mark their places. In the Sraddha table, the ban- 
dhus, with the only exceptions of the daughter’s son, and the sister’s 
son, follow the samanodakas and sagotras ; in the Inheritance 
table, the same order is preserved. What stronger argument 
than this can there be to show that the doctrine of religious 
benefits must have regulated the Mitakshara order of succession ? 

The statement that, under- the Mitakshara law, “ persons 
who confer high religious benefits are postponed to persons who 
conter hardly any; and persons who confer none whatever are 
admitted as heirs, for no other reason than that of affinity” will 
be thus seen to have been entirely groundless. | 

We quite agree, however, with Mr. Mayne that “a man did 

AON i not inherit because he performed funeral rites, 
Waga, sor ade religious offerings. He inherited 
mat because he was the nearest of kin to the deceas- 
ed, and he made religious offerings for exactly the same reason. 
In the majority of cases the heir to the estate would also be a 
person who was bound to ofter the funeral cake. The offering 
of sacrifices to the deceased was really a duty. It grew to be 


33 1 


considered the evidence of a right”, 


| Mayne’s Hindu Law, para 514 (7th Edn.). See 3 Pat. L.J., 663 (716). : zh. sles 
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The nearest of kin offered the exequial oblations, and the 

te ee nearest of kin were entitled to the inheritance. 

pan min gand ike ine “ Sages declare partition of inheritable pro- 

mati Patah ar perty,” says Devala, “to be co-ordinate with 

the gift of funeral cakes.” >` The succession 

to the estate and the performance of religious rites in honour 

of the deceased were thus inseparably connected together. 

There thus being an intimate connection between the two 

classes of persons—those who inherited the property and those 

who offered sacrifices to the deceased—what was more natural 

than to declare, that if the least difficulty was experienced in 

finding out an heir, apply the religious test, and the heir will be 

found out at once? Apply either the test of affinity, or the test 

of religious merit, the result will be the same. The religious 

rites can never be performed by any other than the nearest 

kindred ; and, ina similar manner, the inheritance can never 

devolve on any other than the nearest of kin. ‘The two pro- 

positions being thus co-extensive in the majority of cases, the 

= religious test was most useful in determining the preferable 

is right of an heir. The nearest-of kin was entitled, by universal 

(ee, Se consent, to the property of the deceased ; but 

right determined by when there were many claimants to the herit- 
tho sacrifinial test. a bok 7 

age, each urging his title as the nearest of kin, 


aes? 

















w ae was necessary to apply the religious test to discriminate 
tween their rights. The doctrine of community of blood- 
Tp Se did not always yield satisfactory results. Suppose 
> are three claimants to the property of the deceased : the 
d’s _ brother’s grandson, his paternal uncle’s son, and his 
cle. emer these claimants is four degrees removed 
i ease r in the sense that three persons 

oat deceased owner “and each of them. 


oat . | 
T? (2 a S 
4 =e: 4 4 
p Opa Ta é > 
* g p i 
Haa i. 
j 


pas 42 L.A., 208; ; KG yi 
Pies, ae te BA? a ies 
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Each of them mav very well say that the blood-corpuscles in his 
veins are equal in every respect to those of another claimant. 
Here an advocate of the doctrine of affinity would be ina 
dilemma. If he is a staunch advocate of the principle of 
consanguinity, he would, without the least hesitation, divide 
the property equally among these four claimants. He would 
at once give it as his opinion that the property should be 
equally distributed amongst the relations of the deceased 
standing at an equal distance from him. ‘This is exactly what 
Nilakantha, the founder of the Maharashtra School, has done. 
He says: “The paternal grandfather and the halfbrother take 
in equal shares, because their propinquity is equal. In other 
cases too, Where propinquity is equal, the same rule holds. 
Therefore, in default of the paternal grandfather and a half- 
brother, the succession should devolve eqully on the paternal 
great grandfather, the father’s brother, and the sons of the 
halfbrother.’’* “But this rule of equal distribution,” says 
Mr. Justice West, “ appears to have been wholly disregarded im 
practice. No claim by co-heirs, as far as our experience goes, 
has ever been based upon ^it. Nilakantha’s speculative 
suggestion has not, then, by its accordance with, or adoption 
into, the customary law, become a binding rule: -Phe 
difficulty experienced by Nilakantha was a real difficulty; and 
the logical result of the doctrine of aftinity would be exactly 
what the author of the Mayukha has declared it to be. If you 
follow the doctrine of affinity, you must not hesitate to carry 
out the doctrine to its most legitimate consequences. [f you 
are not prepared to accept the doctrine in this form, you have 
no other course left but to combine the religious principle with 
it and to frame your order of succession by their joint aid. 
This is what has been done by the author of the Mitakshara 


and the Dayabhaga. 


1 Vyavahara Mayukha, IV, 8, 20. 
è J. L. R., 2 Bom., 447. 
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The real fact of the matter is, the system of mheritance 
in both the schools is based on affinity only. 
Affinity—the sole 1+ cannot be otherwise. The principle of 


basis of inheritance 
in Bengal and Bena- affinity is the natural principle. A system of 


res Schools. 
inheritance based upon any other principle 
would be unnatural and utterly worthless. Had the system 
ef inheritance in these schools been based on any other 
principle, it would not have been accepted by the good sense of 
the people governed by the law. Itis nowhere declared that 
he who performs the obsequies is necessarily an heir. It has 
nowhere been declared, I mean, that the mere act of celebrating 
the funeral rites gives a title to the succession. The rule of 
‘propinquity is the governing principle in sue cession, not only m 
the Mitakshara School, but also, we are bold to affirm, in the 
Dayabhaga School. It was simply to vindicate the great claim 
of propinquity that the author of the Dayabhaga laid so much 
= stress on the proper application of the doctrine of reli- 
gious benefits. It was simply to give their proper places to the 
cognate kinsmen that he elaborated the theory of spiritual 
enefits. As regards the doctrine of affinity, therefore, there 
annot be any difference of opinion. The system of inheritance 
s grounded in both the schools on the principle of affinity, and 
KN == saffiuity only. The religious test was also 


Reli gious EAE applied in both the schools to discriminate 


an RE between the rival claims of contending heirs.’ 
z PIT “The real point of difference was in this: The 
- potato: Mitakshara was evidently of opinion that as the 
nted by cognate kinsmen are ‘secondary,’ the _ 
1 should, as a body, be postponed to the agnates. — eS 

Admitted that these oblations were ‘secondary’; 
, >» oblations | given wae some Re 


pa 


nevertheless, 
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should have their due weight. The benefit conferred upon the 
deceased was undoubted. The mere question was, whether the 
oblations offered by the agnates should outweigh the value of the 
offerings made by cognate kinsmen. The author of the Mitak- 
shara thought that the latter description of pindas were of a very 
inferior character, and can, on no account, bear any comparison, 
as far as tneir spiritual merit is concerned, with the oblations 
presented by agnate kinsmen. The offerings made by the 


` 


cognate kinsmen were admitted to be ‘secondary’ by Jimuta_ 
vahana, but he demurred to the proposition that they were 
utterly worthless, and should be entirely ignored. He was of 
opinion that the cognates who gave the paravan pindas should 
merely be excluded by the agnates of the same line. In the 
absence of agnates, the cognates of the same line are entitled to 
succeed ; and should, on no account, be excluded by the agnates 
of a remoter line. 
We thus seethat, both in the Mitakshara and the Dayabhaga, 
affinity created the heritable right, and religious 
sa terence Meas merit determined the preferable right. The 
consists in the inter- points of difference in both the schools depend- 


pretation of a religi- ; ; 
ous dictum anent od upon the difference in the interpretation of 


the comparative ines ; ; 
emonoy oe aula a religious dogma relating to the efficacy of 
agnate and cognste oblations presented by agnate and cognate 
FRAN, kinsmen. Both Vijnanesvara and Jimuta- 
vahana based their systems of inheritance on the only solid 
foundation upon which the sages of all ages and countries have 
based the rules of suecession. ‘The principle of affinity and 
propinquity is the only true principle which governs the law of 
succession. The religious principle simply indicated the —_ 
direction in which the doctrine of affinity is to be applied. 
ieee was the basis of the right of aa and aa 







ing The order of succession. The different interpretations 4 
to the religious principle in aeterenty ‘schools must, ofo : 
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be accepted, and the administrators of the law of inheritance 
should be guided in their decisions by the rules of interpretation 
peculiar to each school. But it should never be forgotten that 
“the Hindu law contains in itself the principles of its own 
exposition,” * which must, in every case, be followed to arrive at 
a true decision in a disputed question. If it be found that the 
written text of the law is entirely opposed to a particular usage 
—if it be shown that a particular custom existed from time 
immemorial—it will certainly outweigh the written text of law.” 
It is entirely opposed to the spirit of the Hindu race to ailow 
the words of the law to control its longreceived interpretation. 
“The duty of a European Judge in administering Hindu law,” 
says the Privy Council, “is not so much to enquire whether a 
disputed doctrine is fairly deducible from the earliest authorities, 
as to ascertain whether it has been received by the particular 
school which governs the district with which he has to deal, and 
has there been sanctioned by usage.’* We have shown that 
the doctrine of religious efficacy in determining the heritable 
. right has been accepted and applied in practice 
Doctrive of religi, by eminent ewriters of the Benares School, 
pbc aie ree School and emphatically so by the author of the 
_Viramitrodaya,’ which has been declared by 

the ashes. judicial authority to be “ properly receivable as an 
AE = exposition of what may have been left doubtful 
i EIA by the Mitakshara and is declaratory of the 
positi 5 non doubtful “law of the Benares School”.® Tt will thus be 
Osher ny REA that, in interpreting the rules of succes- 
sion, it is- stifiable to apply the doctrine of religi- 
Ätakshara School, and the principle of 


ae 
ing. LA., 373 (390); Ramchaudra vs. Nadiad 
LJ, 573 ; 16 Bom. L.R., 863 j 
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affinity in the Dayabhaga School, in determining a prefer- 
able heir. 
We shall close this chapter after referring to two cases 
at Bos decided by the Calcutta High Court. In the 
case of Dino vs. Chandi‘ it has been held by 
Mr. Justice Banerjee that under the Dayabhaga father’s 
maternal grandfather’s great great grandson is not an heir. 
Under the Mitakshara he is no doubt an heir as a pitri bandhu. 
The learned Judge observes : “The scheme of the Dayabhaga is 
radically distinct and to some extent incompatible with the 
scheme of the Mitakshara, and the one cannot well be made to 
supplement the other so far as the law of inheritance is con- 
cerned.” From what has been said in the foregoing pages it 
will appear that the above observation of the learned Judge is 
far from being accurate and is at best but a half truth. The 
two systems instead of being radically different are essentially 
the same—in both the right to inherit is based ‘on the only 
rational ground of affinity and in both, religious efficacy is 
only an index of propinquity. They differ only in their 
view as to the value of oblations offered by agnates and 
cognates leading, no doubt, to widely different results 
as to the respective places of these relations in the 
order of succession. The Judicial Committee have rightly 
declared that where the Dayabhkaga is silent, the Mitakshara 
may well be resorted to, and as a matter of fact Raghunandana 
and other jurists of the Bengai school do at times invoke the 
Mitakshara to elucidate the Dayabhaga law.” Banerjee, J., then 
proceeds to say: “ If the doctrine of spiritual benefit is adopted 
as the basis of the Hindu law of inheritance in the Dayabhaga 
school, it is clear and it is in fact admitted, that the plaintiff 
(father’s maternal grandfather’s great great grandson) would be 


no heir to Hasiram (deceased).” Evidently the learned Judge s 


h 16 C.L.J., 14. i à 8 a 


2 Eg. See Dayatattva, Ch. XI, para 76(page 76 G. Sircar’s Edu.) =. = = =; A 
95 . - 
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was of opinion that offerings at a parvana sraddha were the only 
means by which spiritual benefit could be rendered, forgetting 
as laid down by Jagannatha that “any benefit whatsoever is a 
sufficient foundation of a title to inherit”. MThe.Mitakshara 
bandhus are declared as heirs by Raghunandana and in so 
declaring he evidently thought that they, barring those recog- 
nised as sapindas, fall under the category of remote sakulyas or 
samanodakas and as such competent to render spiritual benefit, 
though not by parvana sraddha, and entitled to inherit. The 
other ‘case is that of Krishna vs. Secretary of State” where the 
question was if sister’s daughter’s son was an heir under the 
_Dayabhaga; their Lordships, though refraining from finally 
deciding the point, expressed an opinion that he was not an 
heir. Raghunandana’s view was not placed before the Court and 
the learned Judges moreover made the same wrong assumption 
that parvana sraddha constituted the sole ground for heritable: 
ae under the Dayabhaga. 








LECTURE XVI 
LAW OF SUCCESSION IN A DIVIDED FAMILY 


Law of Succession in a divided family—Son, grandson, and great grandson—Right of 
representation extends to the great grandson—Primogeniture—Impartible estates— 
How heir is determined—where succession is by ordinary primogeniture—Neelkisto 
Deb vs. Beerchunder Thakoor—Where, by lineal primogeniture —Right of females— 
Ancestral impartible estate and sarvivorship—Batjnath vs. Tej Bali—Right of 
illegitimate sons of snudras—Jogendra vs. Nityananda—Other incidents of im- 
partible estate ; inalienability, etc.—Sons separated excluded by those not separated— 
In the Mitakshara School, son’s right in the ancestral real property runs pare 
passu with the father’s—Diversity of opinion as to his rights in ancestral personal 
property as well as in the self-acquired estate of his father—Accrual of right 

_by birth—Law of the Dayabhaga distinguished from that of the Mitakshara— 
According to the former the son has no interest in the ancestral property as 
long as his father lives—Opinion of the late Sudder Court in Juggomohon 
vs. Neemoo quoted—The existence of a son does not affect the father’s absolute 
right over a property, whether inherited or self-acquired—Law laid down by 
the Privy Council as to a successor* being “the heir of the last full owner bs 
Right of male heirs absolute, that of female heirs qualified Succession not 
traced from female heirs, they not being full owners—Doctrine of non-abey- 
ance—When does abeyance take place and to what extent ?—Law as to devolution 
when the succession vests in a female—Tllustrated in the case of sister’s sons born 
either before or after the maternal uncle’s death, and in that of a grandson born after 
the death of his maternal uncle but during his grandfather's lifetime— Widow : her 
legal rights—Nature of her interest—Power of alienation limited—Effect of aliena- 
tion with consent of the next reversioners—Debt vs. Golap—Doctrine of Surrender 
Extensions of the doctrine—Widow’s inheritance does not constitute her stridhan 
or peculium—On her death the inheritance passes to her husband’s heir living at 
the time—Widow’s rights according to Dayabhaga—Defined by the Privy Council 
in Kashinath vs. Hurrosundry—Residence with her deceased husband's relations not 
compulsory—Absolute possession, and restricted power of alienation of the property 
left by him—Whether real or personal—Mithila Law—Absolate dominion over move- 
able property, which can be alienated by the widow at ber pleasure—Her interest in 
the landed property is limited—Chastity a condition precedent to widow's right to 
inherit—Does incontinence on the part of the widow after inheriting an estate entail 
=" forfeiture of the same ?—Question answered in the negative by the Calcutta High 
-~ Court in Kerry Kolitant vs. Moniram Kolita—The decision upheld by the Privy Council, | 
whose judgment is quoted at length—Unchastity disqualifies all female heirs 
from succession in the Bengal School—Danghters; their classification—In all 
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the schools of Hindu law the unmarried daughters supersede the married—Pro- 

perty inherited by an unmarried daughter devolves at her death not on her issue 

but on hee married sisters—In Bengal, daughters of a certain description excluded 

from inheritance—Remarried widowed danghter—Widowed daughter with an adopted 

son—In the Benares School, the disputed claim between the married daughters is 

settled by the criterion of relative poverty—No such rale in the Mithila School—Law 

of the Dravira School—@arren daughters disinherited—She is her father’s heir, but 

not her mother’s—Her legal position not better than that of the widow —Non-cesser 

of the vested right—Survivorship— Daughter's son-— Per capita’ rule—Recognition as 

heir by Mithila law—Parents— Brothers- Precedence determined by the criteria of 

whole blood and association—Srikrishna’s summary of the rule—Full Bench Ruling 

of the Calcutta High Court—Sisters recognised as heirs in Bombay —Nephews— Pre- 

3 cedence determined by the rale of blood with reference to the fathers and by that of 
union with reference to themselves—They take per capita—-Mitakshara on the right of 
a brother’s son, his father having predeceased his uncles--Brother’s grandson— 
Strangers—Law as to escheat laid down by the Privy Council——Legal heirs fail- 
ing, the Crown takes the property subject to trusts, etc., if any— Heirs to pro- 
perty left by ascetics—‘ Associate in holiness ™—Interpretation of the phrase by the 
Calcutta High Court—One living in fellowship and personal association— Bairagis 
-not divested of civil rights as such—Succession to their property regulated by ordinary 
rules— Illegitimate sons, their rights—Maintenance when they belong to the three 
regenerate castes—Mitakshara on their rights to succession when they belong to the 
Sudra caste—Expounded by the Bombay High Court—Son of a concubine considered 
_as the son of a female slave—Allahabad High Court's view of the same—-Madras High 
Court's view— Calcutta High Court’s view of the Mitakshara law—The Dayabhaga law 
on the point is based on Manu’s text—Kulluka Bhatta’s commentary thereon—Jagan- 
_ math Bhatta —Dattaka Mimansa’s explanation of the term ‘ dasit’-—Distinction between 
ae * =- à concubine and a female slave—Among the Sudras the only illegitimate sons entitled 
) to inherit are those born of a female slave, or of a slaves’ female slave—Their status 
Se by Act V of 1843—Bengal law~changed by the Full Bench decision in the 

a Ka ease. of Rajani vs. Nitai—Shares of the illegitimate children when they are entitled. 

ae Sata: inherit—Bengal school—Mitakshara school—They cannot succeed to the property 
"left by their putative father’s collaterals—The reason of this rule is not obyious— 
Re a kk ANS son of one of the mixed classes—-Status of children begotten by an 
d is mona. Brahmin woman— Maina Bai vs. Uttaram-—Reunion, its legal import— 
: n what persons it can be effected—-Order of succession among reunited 
ar eke to the Mitakshara—Different from that laid down in the 
| Seaman applicable to all the schools of law— Exclusion from inheritance 
js, ngantha, dian noure disease—Leprosy—Ele- 
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The son, the grandson, and the great grandson successively 
Son. grandson, Mherit the property of the deceased. The son 
and great grandson. 6xeludes the son’s son, and the grandson ex- 
cludes the great grandson. Sons share equally per capita : but 
those who, like grandsons, take jure represcitatioms, inherit per 
stirpes—i.e., they take that share only which he whom they 
represent would have taken had he been alive. The right of 

pees du representation is admitted as far as the great 
tation extendstothe grandson; so that a grandson whose father is 
eee Ba akan 
: dead, and a great grandson whose father and 
grandfather are dead, participate equally im the inheritance 
with the son.’ But, during the lifetime of their parents, 
neither the grandson, nor the great grandson, 15 entitled to the 
inheritance. They are excluded by their father and grandfather. 

PRIMOGENITURE. —The rule of equal division is not the 

Primogeniture. universal rule. The rule of primogeniture is 
still applicable in some cases. 

Where a subject of inheritance is, from its nature, indivi- 
sible, it can descend to one only of several sons. In such cases 
the general rule is, that the eldesf son takes the heritage. The 
rule of primogeniture governs only the succession to extensive 
zamindaries or principalities denominated ‘raj’. Here long- 
‘established /:ulachara, or family usage, has the force of law, and 
conveys the property to the eldest son. “ Animpartible zamindary 

Impartible estates. is the creature of customs” observes the Judicial 
Committee in the recent case of Sri Rajah Rama Rao vs. Srt 
Rajah Surjya Rao- But the custom of impartibility must be 
strictly proved in order to control the operation of the ordinary 


” Hindu law of succession.’ 


i Vishnu, XVII, 23 ; Yaj., II, 120; see unte, p. 438. om fe 

2 See Reg., XI, 1793 ; Reg. X of 1800; sec. 36 of Reg. XII of 1805. ; ae 

328 C.L.J., 428 (PC), at p. 485; 45 LA., 148; 23 O.W.N., 173; see also Bishun 
(Rajkumar) vs. Janki (Maharani), 24 C.W.N., 857 (P.C.). sacs "Es aration ie a om E 

3 Thakur Durriayo Singh vs, Thakur Duri Singh, 13 B.L.R., P.C., 165. See also $ 
Ramalakshmi vs. Sivanatha, 1+ M.I.A., EAR. 
49 (66): 36 Cal., 590; 13 C.W.N, 581. ea 
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Where the property is impartible, and can, therefore, 
descend to one only of several sons, the succession as between 
sons by different wives is to be determined by priority of birth 
of the sons, and not by the priority of marriage of their res- 
pective mothers.’ It may be otherwise by custom.” 

In determining the next heir to an impartible estate, where 

How heiris deter. SUCCESSION is by the ordinary rule of primogeni- 
mined—where ture, we are, first of all, to find out the nearest 


succession is by 4 
ordinary primogeni- kinsmen of the deceased holder. The prefer- 


wy ence among these will be determined by seniority 
in age. (‘Nearness of kin’ and ‘seniority in age 
such cases of disputed succession, determine the preferen- 
tial right of a claimant. The nearest and eldest male kinsman is 
usually the rightful heir; although neither impartibility nor 
devolution by the rule of primogeniture precludes, in the absence 
of special custom to that effect, females such as widow or 
* daughter from inheriting.’ Suppose the last holder has died 
leaving sons, the eldest among these is his heir. Suppose the 
eldest son died during the life-time of his father, leaving young- 
er brothers and also sons. “As sons were nearer to the last 
quae than his grandsons, the eldest of the auryiving sons is 
entitled to the estate. The rule ‘by representation ’ is of no 
___ force here. Suppose again the last holder died leaving brothers ~ 
ew hits whole blood, and brothers of the halfblood. The» 
er ; of the whole blood are of course ‘ nearer of kin’ than 
‘others of halfblood. The latter, consequently, are excluded. 
eae: former again, the eldest of the surviving brothers 
Pasig Atled te, apah gp epanion, In the case of Neelkisto — 
Seer kunder.. rhe Tippera! case, the ` 
A D 1 CRE pana, Lakshmi Agimat vs. Siva Nantha 
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question was— Whether a younger uterine brother, or an elder 
was entitled to the succession. The Privy Coun- 
cil, in delivering judgment in this important case, said : 


step-brother, 


The normal state of every Hindu family is joint. Pre- 

Veelkisto Deb ys, Sumably, ‘every such family is joint in food, 
Perch undar Thak worship, and estate.) In the absence of proof 
of division, such is the legal presumption ; but the members of 
the family may sever in all or any of these three things. The 
family in which title to a kingdom exists in one member follows 
this general law; but it follows it in part only, for the succes- 
sion to a kingdom is an exception to it from the very nature of 
the thing: the family may have property distinct from that to 
which a sole heirship belongs, and may continue joint. Still 
when a raj is enjoyed and inherited by one sole member of a 
family, it would be to introduce into the law, by judicial con- 
struction, a fiction, inyolving also a contradiction, to call this 
Separate ownership, though coming by inheritance, at once sole 
and joint ownership, and so to constitute a joint ownership 
without the common incidents of coparcenership. The truth is, 
the. title to the throne and the royal lands is, as in this case, 
one and the same title. Survivorship cannot obtain in such a 
possession from its very nature, and there can be no community 
of interest; for claims to an estate in lands, and to rights of 
others over it, as to maintenance, for instance, are distinet and 
inconsistent claims. As there can be no such survivorship, 
title by survivorship, where it varies from the ordinary title by 
heirship, cannot, in the absence of custom, furnish the rule to 
ascertain the heir to a property which’ is solely owned and 
enjoyed, and which passes by inheritance to a sole heir. In the 
Shivaganga case,’ it is stated in a judgment which underwent 
the most careful consideration by their Lordships, that there 
are in the Hindu law two leading rules of inheritance, that 
founded on the religious duty and superior meee of oblation 


` 
` Katama Natchier vs. Raja of Sivaganga, 9 M. I. A., 539. PFT A iiy 
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and sacrifice, and that by survivorship. Where the latter rule 
cannot apply, the former must be resorted to. Now, this rule of ; 
religious obligation and priority marks the brother of the whole 
blood as preferable heir in succession to the estate of his brother 
over the brother of the halfblood only. The reason given 1s, 
that he offers more sacrifices, and benefits more the manes of 
the dead of his family; in their eyes a real substantial ground 
of preference. In nature, also, he is nearer, and therefore 
satisfies the description ‘nearer of kin’. Since, then, the 
custom in this family requires the union of two things to 
constitute the legal heir—viz., ‘seniority in age and nearness of 
kin )(which in truth is in conformity with the general law of 
royal descent), and the claimant has but one of these qualifi- 
cations in himself—viz., seniority ; he does not entitle himself 
bythe family custom. There is no trustworthy evidence that 
the custom supersedes the general rule as to the precedence of 
the whole over the halfblood. The custom is silent on that point. 
‘Where a custom is proved to exist, it supersedes the general 
A law, which, however, still regulates all beyond the custom. On 
general principles, therefore, the Hindu law must be resorted 
A toy in this case; for unless where survivorship furnishes an 
=e exception, the whole blood is preferred.” * Where devolution 6. 
mae OoWhare by? tinea IS by lineal primogeniture, the heir will not > 
> | jerimogenitae. necessarily be the eldest amongst the elass- 
-nearest in degree, but the eldest in the seniormost branch who 
“may "be more remote in degree of nearness. For instance, on 
j e death of the holder of the estate leaving sons and grandsons 
s predeceased eldest son, the eldest grandson will succeed 
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in lineal primogeniture line prevails over degree. When an 
impartible estate is the separate or self-acquired property of the 
holder, it will devolve on the eldest amongst the class nearest 
in degree, t.e., by the rule of ordinary primogeniture. When 
however the estate is ancestral by what rule, in the absence 
of any special custom, is it to devolve, by the rule of ordinary 
or lineal primogeniture ? 

In the recent case of Baijnath vs. Tej- Bali’ the Judicial 
Committee has not only held that in such a case succession is to 
devolve by survivorship, but following the observation of Lord 
Macnaghten in the case of Kachi Kaliyana vs. Kachi Yupa” it 
has also held that the heir is to be determined from amongst 
the coparceners by the rule of lineal primogeniture. Lord 
Macnaghten in that case, mistaking a decision of the Madras High 
Court * for that of the Privy Council observed: ‘It is settled 
in accordance with a ruling of this Board that when impartible 
property passes by survivorship from one line to another, 
it devolves not on the coparcener nearest in blood, but 
on the nearest coparcener of the senior line.” Devolution 
by the rule of lineal primogeniture in ancestral impartible 
estate was thus first started in the Madras case and reite- 
rated in Kachi Kalyana’s case. Both those cases related 
to impartible estates known as palayams or polliams in 
Southern India in which, for aught we know, the special 
custom may be to that effect. Now, it is a well established 
doctrine first laid down im the Tipperah case and re- 
asserted subsequently in several cases by the Judicial Com- 
mittee that “when a custom is found to exist, it supersedes 
the general law, which however, still regulates all beyond the 
custom”. The general law is that embodied in the text of 


1 See Narendar vs. Achal, 20 I. A., 77; 20 Cal., 649. . 
2 33 C. L. J., 388 (P.O). 48 I.A., 195. 


3 32 I. A., 261; 10 0. W. N., 95; 2 C. L. J., 231. iG et pitas 


1 Naraganti vs. Nayanivaru, 4 Mad., 260. : 
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Manu “To the nearest sapinda inheritance next belongs ”. 
Therefore in the case of an ancestral impartible estate in a joint 
Mitakshara family even if it devolves by survivorsbip—a point 
which we will discuss presently—the eldest amongst those 
coparceners who are nearest in degree is the heir. In other 
words, the heir is to be determined by the rule of ordinary 
primogeniture and not of lineal primogeniture as laid down 
by the Judicial Committee in the recent case of Baijnath vs. 
Tej Bali One who sets up devolution by the rule of lineal 
primogeniture sets up something which is outside the 
general law and the onus would be on him to prove it as special 
family custom. The English rule of primogeniture has nothing 
to do with the Hindu law. 
( There is no inconsistency, says the Privy Council, between a 
f = custom of impartibility and the right of females 
Right of females. £ S S > 4 
to inherit.” ; Where an impartible estate is the 
separate or self-acquired property of the last holder, it has all 
along been held that on the death of the Raja without male issue, 
it will pass to his widow or daughter or any other person who 
may happen to be his next -heir, provided there is no special 
custom in the family excluding females from inheriting such 
property. In the Dayabhaga school when the Raja dies with- 
out leaving any male issue, the estate, in the absence of any 
such special custom, will always devolve on his widow or 
daughter as the case may be, whether the Raja lived jointly 
with or separate from other members of the family. Under the 
Mitakshara law also, where the estate was aucestral but the 
= Raja had separated from the other members of the family or 
5; where the estate was his self-acquired property, it has all along 
K been held that in the absence of male issue his widow or 







eee Rajah Rup Singh vs. Rani Baisini, 11 I.A., 149; Parbati vs. C 'handrapal, Pity 


31 an, 457 476), approving Subramanya vs. Siva, 17 Mad., "B16 (325 Rani J lamb 
” Thaku Wani 2 > Pat. Lal, 239 (246). See ae eran yan 


aia dun vs. Maharani Janki, 29 I.A., 178 : 29 Cal., 828; -7 0.W-N., 57: 4 Bom. 
> : vs. Cr 42 I.A., 192 (198); 42 Cal., 1179; 19 6. W.N., 1119. 
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daughter would inherit. But where, however, the estate is an- 
cestral and the Raja lived jointly with members who are 
his coparceners in ordinary partible property, it has been 
held in several cases by the Judicial Committee and 
by Courts in India that on the death of the Raja with- 
out leaving male issue, the ancestral impartible estate 
would pass under the Mitakshara law by survivorship 
to a collateral male agnate in preference to his widow or 
daughter, unless the female heir could prove some special 
custom to the contrary.’ The reason of the decisions in this 
long string of cases is that for purposes of inheritance there is 
supposed to exist a sort of co-ownership in an ancestral impar- 
tible estate in a joint Mitukshara family and therefore succession 
devolves by survivorship. If the impartible estate is not the 
self-acquired property of the holder or if there has been no 
separation between him and the other members, then, for 
purposes of inheritance, it is to be regarded according to these 
cases as joint family property and not the separate property of 
the Raja. A contrary view has, however, been taken in several 
later cases in which it has been laid down that an impartible 
estate, from its very nature, is the separate and exclusive 
property of the holder and that even when it is ancestral and 
the family is joint there is no co-ownership or coparcenary in 
it of other members of the family. 


` 


a Satchier vs. Raja of Sivaganga, 9 M.I.A., 539; Ram Nundun vs. Maharani 
Sein aoa “Ls aH Cal., 828; 7 C.W.N., 57 ; Tarakumari vs. Chatturbhuj, 42 I.A., 192; 
42 Cal., 1179 ; 19 C.W.N., 1119. A 


a tchier vs. Raja of Sivaganga, 9 M.I.A., 539; Observations of Sir J. Colvile  — 
in ‘pie Bean ayake vs. Narada Lakshma, 13 M.I.A., 113 (140), in Raja Venkayama vi 
vs. Raja Boochia, 13 M.I.A., 333 (339), and in Periasami vs. Periasami, 5 I.A., 61 (70); of Sir = 
wa Raja in Maharani Hiranath vs. Ram Narayan, 9 B.L.R., 274; of Sir B. Peacockin 
Tikait Doorga Prasad vs. Doorga Konwari, 5 I.A., 149 (159); 4 Cal., 190; Naraganti vs. _ 
Nayanivaru, 4 Mad., 250, approved in 32 1.A., 261; Chowdhry Chintamani vs. Mt. | Nowlukho, — ‘i 
2 LA 263 ; Raja Rup Singh vs. Rani Baisini, 11 L.A., 14957 All, 1; Jogendra vs. Nityananda, BI 
17 TAT 128; 18 Cal., 151 ; Sri Raja anced ie a Raja Surjan AJA a A A Dan, 
Rani Parbati! vs. Jagadis, 29 I.A., 82; ee 33; 0 OW Naas BOE LR. 
iyana Ren vs. Yuva Rengappa, 32 I.A., 2601; L.J., 231; Parbati vs. 
BOTA. 125; 10 G.L.J., 216; Baijnath vs. Tej Bali (latest case), 33 Ġ.L.J., 888 f 
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The latter class of cases* which demolished the theory of 
dormant co-ownership in ancestral impartible estate were, no 
doubt, mostly not cases of inheritance but of alienation by the 
Raja or maintenance by other members, but nevertheless the 
principle established in them would apply equally to questions 
of succession. If the view maintained in the latter class of 
cases be correct then in the absence of any special custom, an 
ancestral impartible estate, even when the family is joint, would 
devolve, in default of male issue, on the widow or daughter 
according to the ordinary law of inheritance to separate property 
and not by the rule of survivorship. 

In the recent Bettiah Raj case of Pishen Prakash vs. 
Maharani Janki* which was a case of succession, the Privy 
Council took this view. The appellant claimed the Raj in pre- 
ference to the widow on the grounds that the Raj was a regrant 
by Government and not a new grant or separate property of the 
grantee and that his branch of the family was joint with the 
late Raja. The Privy Council held that even admitting the 
appellants’ view of the facts to be correct that the Raj was an 
ancestral property and that he lived jointly with the late Raja 
still he could not succeed. For, observes the Privy Council : 
“Tt is admitted the Bettiah Raj is impartible; and it was 
decided in two cases before this Board, viz., in the case of Rani 
arlaj Kuari vs. Rani Deoraj Kuari* and again in the case of 


E e P Se ee 


Raja kama Rao vs. Raja of Pittapur* that an impartible 
zamindary is the creature of custom, and it is of its essence that 


= Vikrama Deo vs. Sri Vikrama, 81 C. L.J.. 91 (P.C); 
iJanki, 240.W.N.,857(P.C). en EH 
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survivorship, one would have thought, received its final quietus 
in this case. It was however not to be so, for, in a still later 
case, that of Banath vs. Tej Bali” the law has again been 
upsettled. In that case the Judicial Committee dissenting from 
the view taken in Bishen Prakasha’s case” and following the 
older cases, has again held that when there has been no separa- 
tion, an ancestral impartible estate will be considered for 
purposes of inheritance as joint family property and theretore 
in Mitakshara families would devolve by survivorship. There 
is thus a conflict of authorities and it is necessary to consider 
which of the two views is correct. 

In the absence of any special family custom, is an ancestral 
Fen a etine impartible estate when there has been no 
tible estate and separation, to devolve under the Mitakshara 
ares ee law by the rule of survivorship as laid down by 
the Privy Council in the case of Baijnath vs. Tej Bali? following 
the earlier decisions or by the ordinary rule of inheritance to 
separate property as laid down in the case of Bishen Prakash vs. 
Maharani Janki?* Now under the Mitakshara law there are, no 
doubt, two modes of devolution, viz., by the ordinary rule of 
inheritance and by survivorship. The rule of survivorship is 
only a corollary to Vijnanesvara’s doctrine of right by birth in 
ancestral property. It follows from his classification of daya or 
heritage into sapratibandha or obstructed and apratibandha or 
unobstructed ®. The Mitakshara doctrine of right by birth as 
now understood by commentators and by our courts is that son, 
grandson and great grandson acquire from the moment of their 
birth an equal interest in ancestral property, the vested right 
not extending beyond the third descendant °. Apratibandha or 


1 88 C.L.J., 388 (P.C.), affirming 38 All., 590; 48 I.A., 195. A rt $; 

2 24 C.W.N., 857 (P.C.). n er 
338 C. L. J. 388 (P.C.). KA a 
-4.24 C.W.N., 857 (P.O). aye AN bi rep) APAN ANA MEH 
5 Mit, Ch. I, Sec. 1, Cl. 3. à oe earn neat A 


6 See ante, p. 438. 
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unobstructed heritage is such property in which the son, ete., 
have a present vested interest from the moment of their birth. 
It is by reason of this vested interest that where there is ances- 
tral property there spring up in every Mitakshara family a body 
of members who are co-owners or coparceners as they are 
commonly called, to whom as a unit the property belongs. 
They have community of interest and unity of possession and 
the right to demand partition at any moment. It is no doubt 
a fluctuating group varying from time to time by reason of 
births and deaths. But all the members of a joint family are 
not necessarily members of this group, t.e., are not coparceners. 
If a member do not acquire right by birth, he is outside this 
group. For instance, if a man has a son, grandson, great 
grandson and a great great grandson, the last, being beyond’ 
more than four degrees from the living ancestor, would acquire 
no right by birth and will therefore be outside the coparcenary. 
It is only on the death of the ancestor that he would be drawn 
into the coparcenary. But supposing the son, grandson and 
the great grandson were all to die leaving only the ancestor 
and his great great grandson-surviving and living in a joint 
family, there would be no coparcenary between the ancestor 
and his great great grandson; and, if the ancestor were now 
to die, the estate would vest not by survivorship on the great 
great grandson for he had acquired no right by birth, but om 
the next heir of the deceased according to the ordinary rule of 
inheritance. Thus it is clear that mere living together in a 
joint family does not entitle a member to have the benefits of 


pee the rule of survivorship which, under the Mitakshara law, 








amid > 


; operates only amongst those who acquire right by birth. 
_ Barring the cases of joint acquisition by members and separate 
itions prawn into the common stock and so on n which need 
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case the decision was based on the proposition that the son 
and therefore other members as well, acquired no right by 
birth in ancestral impartible estate. Their Lordships observe : 
“The property in the paternal or ancestral estate acquired 
by birth under the Mitakshara law is, in their Lord- 
ship’s opinion, so connected with the right to a partition 
that it does not exist, where there is no right to it.” 
If therefore you concede that the son acquires no right by birth 
in ancestral impartible estate, there is no escape from the con- 
clusion that it cannot devolve by survivorship. In ancestral 
impartible estate no member acquires right by birth, the holder 
has absolute power of alienation, no one can claim maintenance 
except under special custom or by reason of relationship under 
general law; in other words, it has all the incidents of separate 
property. How and why should it be regarded as joint family 
property so as to devolve by survivorship. ‘It would be” to 
quote the words of Lord Chelmsford, “to introduce into the law 
by judicial construction a fiction involving also a contradiction 
to call this separate ownership at once sole and joint ownership 
so as to constitute a joint ownership without the common in- 
cidents of coparcenership”’. The observations were made in 
the Tepperah case, a case, no doubt, under the Dayabhaga law, 
but they apply with even greater force to Mitakshara law. ‘The 
theory of ancestral impartible estate being joint family property 
for purposes of inheritance has therefore really no legs to stand 
upon. All the decisions in the long string of cases are based 
upon an assumption that it is joint family property as pointed 
out by Sir L. Jenkins in the case of Bachoo vs. Mankorebai.* 
« At one time it was the common notion that even in impartible 
; y all the male members of a joint family were coparce- 
t to the qualification that the enjoyment was by one 
the family alone, and it was considered rightly or 


propert 
ners subjec 
member of 


210 All., 272 (287); 15 I. A., 51. 
2 Neelkisto vs. Beerchunder, 12 M. I. 
3 29 Bom., 51 (57). 


A., 523 (540—541). 
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wrongly that there was warrant for this view in a number of 
decisions of the Privy Council . . . It has now been defi raso 
decided by the Privy Council in Rani Sartaj Kuari vs. Rani 
Deoraj and in Sri Raja Rao Venkata vs. Court of j ards" that 
in impartible properties there is no coparcenary.’ The 
observation of Sir Lawrence Jenkins has been quoted with 
approval by the Judicial Committee in the recent decision in 
the case of Sri Raja Rao Venkata Rama Rao vs. Surya Raos 
Yet after all this, the Privy Council in the case of Baijnath vs. 
Tej Bali“ has again reverted to the theory of joint family pro- 
perty and has held that if there has been no separation, 
ancestral impartible estate under the Mitakshara law would 
devolve by the rule of survivorship. 

Lord Dunedin in delivering the judgment in the case of 
“Baijnath ys. Tej Baijnath vs. Tej Bali? makes an exhaustive. 
ali, survey of the cases bearing upon the question . 

Í qui. points out that even in cases subsequent to that of Sartaj 
_ Kuari “ which introduced a new line of thought’ there are obser- 
+33 vations of Sir R. Couch himself, of Lord Davey and others show- 
ing that ancestral impartible estate in joint Mitakshara families 
held to devolve by survivorship. That is so no doubt ; but 
1€ bservations as well as the decisions in the previous cases ) 
ere based on the assumption that ancestral impartible estate 
ras joint. family property and therefore the same rules which 
ve ak succession to partible estates would govern succession ` 
artible estates. We have shown there is no foundation 
n assumption. | In the next place, Lord Dunedin dis- 
Sartaj Ku uais cass, ganu the Pittapur cases’ as cases 
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where only ‘the presently existing right of the other members 
was considered ’ and “the chance each member might have of a 
succession emerging in his favour was obviously outside the sphere 
of enquiry’. Now, if those cases decided that the other members 
had no present right to an ancestral impartible estate, and the 
decisions so far are not impeached, it is clear such property must 
fall within the catagory of sapratibandha daya or obstructed 
heritage according to the classification of Vijnaneswara and its 
devolution will be by the general law of inheritance to separate 
property and not by the rule of survivorship. ‘ The chance of 
succession ° will depend on the general rule of nearness of kin. 
Lastly his Lordship refers to the proposition laid down in the 
Tipperah case that ‘when custom is found to exist, it supersedes 
the general law, which however still regulates all beyond the 
custom °! and observes: ‘‘ This is the keynote of the position. 
The question of how to select the head of the family in a joint 
family is part of the general law. That the custom of imparti- 
bility does not touch it is shown by the long list of authorities 
above cited, and there is in their Lordships’ view, no necessary 
Jogical deduction from the decisions in the Sartaj Kuari and the 
second Pittapnr cases which forces them to an opposite conclu- 
sion.” In the first place, unless the property is joint, no 
question of the selection of the head or karta can arise, nor is 
there any general law in regard to such selection. _ Nowhere 
is it shown why ancestral impartible estate is to be regarded as 
joint family property, while the contrary follows from the 
decisions in Sartaj Kuari and the Pittapur cases. Those cases — 
establish the proposition that the son, and therefore other : 
members as well, acquire no interest by birth or, to quote the | | 
ords of Lord Dunedin ‘no other member has a presently ey 
existing right’. If that be so, it is clearly separate propert 
‘to which the general law of succession should Seale Bh 
‘selection of the head of a joint family has a, to do wit 
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succession to obstructed heritage. The decision of the Judicial 
Committee in the second Bettiah Raj case—Rajkumar Bishen 
Prakash vs. Maharani Janki Kuar, even if “based on an admis- 
sion by the learned counsel for the appellant that the question 
is concluded by the Sartaj Kuari and the second Pittapur 
cases,’ appears to have taken the correct view, and it is un- 
fortunate that the Judicial Committee should again have un- 
settled the law by its decision in the case of Baijnath vs. 
Tej Bali? 
The right of the illegitimate son of a Sudra to succession 
Right of ilepiti: + OF to a share on partition is dealt with in Ch. I, 
mate sons ofsudras. Goce. yii of the Mitakshara. The language of 
the commentary shows that the law discussed there is in regard 
to ordinary partible property. Moreover the text, of Yajna- 
valkya has reference to the estate of a separated householder, 
of one who had separated from his ancestors and collaterals.” 
The passages in the Mitakshara have been interpreted to mean 
that the illegitimate son does not acquire any right by birth 
and therefore does not become a member of the coparcenary to- 
which his putative father belongs. It has accordingly been. 
held that the illegitimate son cannot succeed to the joint family 
property in competition with the collaterals of the father; in 
other words, the illegitimate son is excluded by his father’s 
i coparceners.* If however, the father die after having separated 
aie from his collaterals and ancestors leaving a legitimate and: 
= an ‘illegitimate son living jointly, it has been held by a 
Pull Bench of the Bombay High Court,’ and the decision. 
1S been aR by the Judicial Committee® that the 
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illegitimate son becomes a coparcener with the right of 
survivorship, and not a mere tenant in common, with the 
legitimate son of the deceased. In the absence of legitimate 
issue, the illegitimate son or if he had predeceased his father, his 
legitimate son or grandson, becomes, in regard to his half 
share,” a coheir or tenant in common in such property with his 
father’s widow, daughter or daughter’s son, as the case may 
be;* in default of any heir down to the daughter’s son, the 
illegitimate son inherits the entire property.‘ Applying these 
rules to impartible estates so far as permissible under the 
canons of atidesh or analogy, it is clear that when a competition 
lies between a legitimate and an illegitimate son for succession 
to an impartible estate, the former must be preferred.’ It is 
also clear when the estate is the separate property of the father 
who dies without leaving any legitimate issue or any heir down 
to the daughter’s son, the illegitimate son will inherit in 
preference to other relations. But if the father die leaving an 
illegitimate son and a widow or daughter or daughter’s son, who 
is to be preferred? The Madras High Court has held that as 
between the widow and the illegitimate son, the former will ex- 
elude the latter. In Parvathi vs. Thirwmalai,’ the learned Judges 
referring to an earlier Madras case, observe: “ Having regard 
to the fact that relationship based on legal marriage is a ground 
for preference, and originally the emancipated slave and her 
son, would have ordinarily held an inferior position to that of 
the regular members of the family, we consider that the illegiti- 
mate son was properly postponed to the widow.” This 
decision has been followed by Miller and Rahim, JJ., in a recent 
1 Omthe nople of jus representationis—Ramlinga vs. Pavadai, 25 Mad., 519 (524). 


2 Mit., I, xii, 2; according to the Dayabhaga School, the share is equal—Sec. D. B. IX, 
30; D. Kr. Si, VI, 32—35 ; Dat., Ch., v. 30—31. 


3 Parvathi vs. Thirumalai, 10 Mad., 334 (343); Ramlinga vs. Pavadai, 25 Mad., 519 (521); Be : 


Meenakshi vs. Appakutti, 33 Mad., 226. ; Fa 
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5 Parvathi vs. Thirumalai, 10 Mad., 334 (346). 
© Follows from Mit. Ch., I, xii, 2. 
710 Mad., 334, at p. 346. 
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Madras case” where also it has been held that in an impartible 
estate, when separate, the widow excludes the illigitimate son 
There is no case where the competition has been between 
the illegitimate son and the daughter or the daughter's son. In 
the text of the Mitakshara in which it is laid down that in 
partible property the illegitimate son becomes a co-sharer to the 
extent of a half share with the daughter or daughter s son, no 
mention is made of the widow. Probably the omission might 
be due to the fact, as suggested by Dr. Jolly* and West and 
Bühler, that the rights of the daughter and daughter's son were 
at one time even higher than those of the widow. Whatever 
that may be, if the widow is to be preferred to the illegitimate 
son, there seems to be no reason why the same preference — 
should not be extended to the daughter or the daughter's son. 
The next question is whether the illegitimate son can 
Sk ggih inherit an impartible estate when it is ancestral 
SD ge es and the family is joint. The father may be 
living jointly with other members in which case the illegitimate 
son not being a coparcener cannot succeed to the impartible 


‘estate? If however, the father died separate leaving a legiti- 


mate and an illegitimate son living jointly, the Judicial 
Committee in the case of Jogendra vs. Nityananda ` approving 
the decision of the Bombay High Court in Sadu vs. Baiza’ that the 
illegitimate son then becomes a coparcener of the legitimate 
son, have held that on the death of the legitimate son after 
succeeding to the Raj, the illegitimate halfbrother will inherit 
by the rule of survivorship in preference to the legitimate son’s 
widow or daughter. The decision in Sadu vs. Baiz raised the 
the status of an illegitimate son by making him a coparcener 
with his legitimate halfbrother. But that was a case in regard 


A "Ti Visvanatha vs. Kamu, 21 I.C., 724; 24 M.L.J., 271, 
2 Jolly’s T-L, p. 190. 
3 Visvanatha vs. Kamn, 21 I.C., 724. 
417 LA., 128; 18 Cal., 151. 
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to ordinary partible property. But if, as held in the series of 
cases beginning with that of Sartaj Kuari, in animpartible estate, 
even when ancestral, there is no coparcenary, the rule of survivor- 
ship cannot apply and the decision in Jogendra vs. Nityananda 
according to that view cannot be correct. The Raj would be 
regarded as the separate property of the legitimate son and on 
his death his seniormost widow should have been preferred to 
the illegitimate halfbrother. ; 

The holder of the estate for the time being has absolute 
power of alienation of any part or whole of it 
by gift, will or otherwise. “There being no 


Other incidents 
of an impartible 
estate ; alienability. 


coparcener, no person can object to alienation 
of the whole subject by the defacto and de 
jure holder.”* This has been settled by the Privy Couneil in 
the cases of Rani Sartaj Kuari vs. Rani Deoraj* and fag, 
Venkata Rama vs. Court of Wards* in both of which the estates 
were ancestral and impartible subject to the law of primogeni- 
ture. The case of Sartaj Kuari has been left untouched by the, 
latest decision of the Privy Council in the case of Baijnath vs. Tej 
Bali, * Lord Dunedin observing “ that the case has stood too long» 
to be now touched’’. The holder of the Raj can also make valid 
grants out of the estate for the maintenance of junior members: 
for that would only be “an alienation protuinto of an impartible 
estate which if not restrained by a family custom, he is entitled 
to make though the estate be impartible ”.° In the Patewm 
case® which was affirmed by the Privy Council it was held that: 
it was necessary for the plaintiff to show that there was some 
custom which would prevent the operation of the general law, 


etc 


1 Gangadhar Rama Rao vs. Suriya- Rao, 45 l.A., 148; 41 Mad., 778 ; 23 C.W.N., 173, 
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empowering alienation, and that proof a custom that the estate 
descended to the eldest son to the exclusion of other sons was 

not sufficient. Thus mere impartibility or that the estate 
descends by the rule of primogeniture does not make it inalien- 
able. The custom of inalienability has to be proved by 
independent evidence. In Sartaj Kuari’s case, the Privy 
Council says: “ The absence of evidence of an alienation without 

any evidence of facts which would make it probable that an 
alienation would have been made cannot be accepted as proof 

of a custom of inalienability.”” As to whether an impartible 
estate is liable to be sold for the personal debts of the holder 
during his lifetime, it follows as a matter of course from the 
fact that no other member has any present interest in it. But 

as to whether it is liable in the hands of his successor, there is 

a conflict of views. The answer, of course, depends on whether 

the estate is to be regarded as assets in the hands of the succes- 
sor; in other words, whether the successor inherits under the 

= ordinary rule of inheritance to a separate property or by the 
ey 4 rule of survivorship. If the latter, the estate would not be 
a iable for the personal debts of the previous holder. From 
“what we have submitted before, the estate is to be regarded as 
| the separate property of the holder and therefore when it is not 
; inalienable by special custom, it is liable for his personal debts 
| even after his death in the hands of his successor." As regards 
1e > right of maintenance, the Privy Council have held in the 
ent case of- Raja Rama Rao vs. Raja Surya Rao,’ that by 
_ of the absence of coparcenary right in impartible estate, 
xcept ‘under special custom, has any right of mainte- 
heir Lordships point out that claim to maintenance 
adu rise only under express texts as in the 

fant son and a eE ges or, by 
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maintenance so far as founded on or inseparable from the right 
of coparcenary, begins where coparcenary begins and ceases 
where coparcenary ceases.’ In the case of the sons of the Raja, 
their Lordships say that their claim to maintenance has so often 
been recognised that Courts may hold that custom to be intro- 
duced into the law without the necessity of proof in each indivi- 
dual case. Barring sons therefore, no other members not even 
grandsons are entitled to maintenance except ou proof of special 
family custom. In the above case, the late Raja of Pittapur 
had adopted the plaintiffs father but three years after the adop- 
tion left the Raj by a will to the defendant. ‘The plaintiff as 
grandson of the late Raja claimed maintenance from the estate. 
Their Lordships rejected his claim on the grounds stated above. 
Sons legally separated from their father have not, on his 
death, any claim to inherit his property with 
Sons separate d - 

excluded by those a son not separated. Thus, where a father 
E e separates from his sons, an after-born son alone 
inherits the share which his father took on partition, as well as 
any wealth acquired by the father subsequent to partition.’ 
The text of Vrihaspati—* A san born before partition has no 
claim on the wealth of his parents; nor one begotten after it, 
on that of his brother ”— must not be understood as declaring, 
that separated sons would, under no circumstances, take by 
inheritauce the separated share of the father, any more than as 
ing that the son begotten after partition could, under no 
circumstances, claim succession to his brother who had 
separated before his birth. The text declares no more than the 
relative rights of the sons born before and after partition where 
both classes exist. When the father reserves no share for 
himself, an afterborn son will be entitled, on the authority of 
Vishnu, XVII, 2, to claim a share from his separated brothers.” 


declar 


i 11 W. R., F. B., 11- 
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That, 


In the Mitakshara 
School son’s right 
in the ancestral real 
property runs pari 
passu with the 
father’s. 


immovable estate of his 
nature of the father’s power over 
property, there has been greater diversity of opinion. 


and 


Diversity of opin- 
ion as to his rights 
in ancestral personal 
property as well as 
in the self acquired 
estate of his father. 


in a like family which consists of undivided brethern.’ 


under 
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the law of the Mitakshara, each son upon 
his birth takes a share equal to that of his 
immovable estate is 
Upon the 
right in the selt-acquired 


father in ancestral 


indisputable. questions whether 
he has the same 
father, and what are the extent 
movable 

[t has 
been decided by the highest judicial authority 
that the rights of the coparceners man undivid- 
ed Hindu family governed by the law of the 
Mitakshara, which consists of a father and his 
sons, do not differ from those of the coparceners 


It is 


ancestral 


beyond our province, however, to inquire, in this place, into the 
status, rights, liabilities, and privileges of all the members of a 


a and undivided family. 


a Accrual of sight 


A apane equally with sons 


It is enough for our purpose to 
say that, according to the Mitakshara, “ grand- 
sons have by birth a right in the grandfather’s 

>32 and can sue the grandfather for 


- partition of the ancestral property’ even when father is alive. 


Niet of the Daya- 
nga distinguished 


oS ON that of the > 
“tt a Pitaka bara: = is vested absolutely in the father. 


ra law is different in this respect from the Dayabhaga law. 


kak ing to the Mitakshara;' 
y right of benefits conferred, according to the 
È 7 


q =_= — [hn the Dayabhaga School, a person has absolute control over 


the property inherited by him. His sons have 
nothing whatever to do with the estate which 
The Mitak- 


- Proprietary right is created by birth, accord- 
and it is solely in- 


ee galt as a son is not competent 
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to perform the sraddha of his grandfather etc., during the 
lifetime of his father, he cannot claim any interest in the 
ancestral property equally with his father.’ 

In the case of Juggomohun Roy vs. Srumati Neemoo Dossee, a 
letter was addressed, in 1831, by the Judges of the old Supreme 
Court to the Judges of the Sudder Dewanny Adawlut, request- 
ing an answer to the following question : | 

‘Whether, according to the doctrines of the Sudder 
Dewanny Adawlut, a Hindu who has sons can sell, or give, or 
pledge, without their consent, immovable ancestral property 
situated in the province of Bengal.” 

To this the following reply was given by the learned 
Judges of the Sudder Court : 

“On mature consideration of the points referred’to us, we 

are unanimously of opinion, that the only 
Inte SudjerComti, doctrine that can be held by the Sudder 
wegen aie “-  Dewanny Adawlut consistently with the 

decisions of the Court, and with the customs 
and usages of the people, is, that a Hindu, who has sons, can 
sell, give, or pledge, without the?r consent, immovable ancestral 
property situate in the province of Bengal.” 

Chief Justice Grey, in delivering judgment, said : 

“The district of Benares being situated far inland, 
is more agricultural than Bengal, in which is the conflux — 
of all the great rivers with the sea, and where, consequently, 
the pursuits of the more wealthy part of the population are ofa _— 
mercantile character ; consequently, there are many important ; oe 
differentes between the doctrines of the Benares and the Ben- Pe 
gal Schools, the latter generally favouring alienations of pro- | $e 
perty, and thereby facilitating mercantile speculations. ees Fs 
Mitakshara of Vijnanesvara is received throughout the whole 
range, from Benares to the soubhertmaaty esrnemtty? o 
peninsula, and this does not allow the share Ko 
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98 PAK Sos eae Spas 
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be sold without the consent of the other coparceners. The 
doctrine which prevails in Bengal is opposed to this.” 

Ryan, J., declined entering into the subject as a question 
of Hindu law, because he considered, that, as the Supreme 
Court had in numerous decisions from its earliest establishment 
uniformly held, that a father could dispose of ancestral proper- 
ty, the point of law must be taken as settled, and that it would 
be most mischievous to overturn a long established practice, 
which had now become the foundation of titles to a great part 
of the property throughout Calcutta.’ 

This case touches upon many curious points. I have, 

therefore, referred to it at length. It will 


i f 
Tana carere? Show that fifty years (now, nearly a century) 
the father’s absolute 
right over a proper- 
ty whether inherit- 
ed or self-acquired. 


ago British jurists were not quite certain whe- 
ther, according to the Dayabhaga, a son was a 
co-proprietor, as in the Mitakshara, with his 
father in his ancestral property. It seems to be strange that 
the texts of the Dayabhaga on this subject could ever admit of 
a doubt. But that grave doubts were entertained is evident 
from the judgments referred 40 above. It is settled now in 
Bengal that a person has absolute dominion over his ancestral 
or acquired property, and that he can alienate in any way he 
likes the whole or any portion of it without the consent of his 
sons, or any other heirs. _ 
The rule of Hindu law is, says the Privy Council, that, in 
the case of inheritance, the person to succeed 
eels Feel must be the heir of the last full owner. On 
fie sie heir of Bio the death of the last full owner, his wife 
eee aL sada succeeds as his heir to a widow’s estate ; and 
on her death, the person to succeed is the heir at that time of 
the last full owner. The case in which this dictum was laid 
EPESA by the Privy Council was governed by the Dayabbaga 


5 == 1 Clarkæ’s Notes of Decided Cases, p. 10. 


2 Bhuban Mayi Debi vs. Ramkishore Acharjee, 10 M.1.A., 279; 3 W.R. (B.C.), 16. 
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law. But the principle asserted is as applicable to the Mitak- 
shara School as it is to that of the Dayabhaga. The right 
of succession must, in all cases, be traced from the last full 
owner. 
Male heirs take the heritage absolutely ; but female heirs 
except in certain cases in Bombay already 
SLC be A referred to, take only restricted estates. Ifa 
Page hers qu- title is once vested in a male heir, it cannot 
be lost again except by his own act. A male 
heir, then, who receives the inheritance becomes a fresh stock 
ot descent, and a new departure is taken on his death. The line 
of representation starts afresh from him. He is the last full 
owner, and all those who proceed from him, or claim the 
heritable right through him, are entitled to succeed to him. 
According to the table of succession we have given in another 
place, the great grandson inherits on failure of nearer male 
issue. His son cannot claim the right of inheritance in presence 
of other preferable heirs. But should the great grandson 
inherit the estate, and then die, his heirs, and not those of the 
original proprietor from whom he himself derived his title, receive 
the inheritance from him. It does not revert to those persons 
who would have been the heirs of the original proprietor had 
not the great grandson been in existence. Had not the great 
grandson succeeded his great grahdfather, then the daughter 
of the original owner would have been entitled to the right of 


succession. As it is, however, the issue of the great grandson 


now receive the estate. 
Should the inheritance, similarly, devolve on a brother’s 


son in default. of nearer kinsmen, it would descend to the new 
inheritor’s heirs, and would not go to the paternal grandmother 
(or the grandfather) of the original proprietor, who would 
ordinarily have taken the heritage had not the nephew 


intervened. The right of inheritance in this way is always 


traced from the last owner. | Res Dy 
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It is not quite correct to say that the devolution of the 
ae ee property is traced from the last holder. I will 
traced from female explain my meaning. Females, I have told 
j you, take restricted estates as a rule. The 
widow, the daughter, the mother, the grandmother, and all the 
other female heirs except only certain females in the Bombay 
Presidency,’ receive only what are called life-estates. As they 
are holders of only qualified estates, the right of succession 
cannot be traced from them. They do not become fresh stocks 
of descent. They are not full owners, and fresh lines of repre- 
they not beingfun Semtation, therefore, cannot start from them. 
ie get On their death, the property descends not to 
their heirs, but to the heirs of the last male proprietor, who was 
the last full owner. 
An inheritance can never remain in abeyance for an 
Doctrine of non- UNnbegotten heir (such not being a posthumous 
atayance. son). The succession must vest in the heirs 
existing at the time when the succession opens out.’ Thus, a 
nephew, born after the death of his uncle, cannot take as heir 


K pa 


: to his uncle.’ 


\ child in the womb takes no estate. In cases where, 
< ae when the succession opens out, a female mem- 












onception can be: ie EEA If the child be still-born, the 
estate e goes to the heir of the last full owner.* 

| Y u should remember that, on the death of the last full 

; TONN owner, Mes e succession vests at once in the next 

la- legal h Fä: “Now suppose the next heir, ja 

vhom th the property is vested, is a female Heir; 

ses. only a restricted estate—Where 
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should the property go on her death? It will go of course to 
the heirs of the last full owner from whom she inherited. But 
suppose it so happens that certain reversionary heirs of the last 
full owner, who were alive when the last full owner died, have 
since died, leaving issue. Should the heritage in question which 
was last held by a female heir go now to the issue of the rever- 
sionary heirs existing at the time of the death of the person 
whose inheritance descends, or should it be taken by the heirs 
who were existing at the time of the death of the last female 
holder? In other words, should the succession vest in the heirs 
existing when the succession first opens out, on the death of the 
person whose inheritance descends, or should it vest in those 
existing when the succession last opens out ? This question has 
been answered by the Privy Council in the judgment referred 
to before, and in other cases.” 
It is an accepted rule in the Bengal School that the right 
= 2 TAE A of succession accrues to sister’s sons, whether 
case of sister's sons born before or after the death of their maternal 


born either before 


or after the matern- uncle, not on the death of the maternal uncle, 
al uncle’s death, and- 
in that ofa grand- but on the death mf his widow.’ 
son born after the E 
death of his mater- A grandson born after the death of his 
1 le, but dur- . 
= SETH GAN AAN maternal uncle, but during tka piei af his- 


lifetime. 










the property which she inherited from the uncle Gide son) 


TA 


The PESEE ee Court laid Lavan ae sna menti D 


Wia me 6 ae Bit ABA a “the dece 


maS = inheritance descends lineall 
in a divided s A wa widow: | l 
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Mitakshara law, a widow, Oe UN an undivided property.’ 


If there be more than one widow, their rights are equal. 


or 
ig 


Widow's estate under Hindu law is ke higher than 


o 
= 


Nature of her 2 life estate.” The widow is not a mere tenant 
ret for life. She can pass absolute title by aliena- 
tion under certain circumstances which, if a mere life tenant, 
she could never do”. It is not quite accurate, says the Privy 
Council,* to describe a widow’s estate as life estate. Again, in 
another case”? their Lordships observe: “A Hindu widow is not 
a tenant for life, but is owner of her husband’s property subject 
to certain restrictions on alienation and subject to devolving 
upon her husband’s heirs upon her death. But she may alienate 

it subject to certain conditions being complied with. Her 
alienation is not therefore absolutely void, but it is prima facie 
voidable at the election of the reversionary heir.” In a recent 
au Case” of the Patna High Court rightly points out: “In Hindu law 

RA estates are measured not by duration but by use. The English 

= classification under which estates are, as has been said, projected 
= along the plane of time and are measured by time alone is 
| Soe foreign t to the Hindu Law.” + The whole estate is for the time 
hn vestec Le in her, absolutely for some purposes, though in some 
respects for a qualified interest.” 7? As regards her power of 
ati w a the Privy Council, observes, “ under the Hindu law,”® 
10u, h she takes as heir, takes a special and qualified 
ce It i ; admitted on all hands that if there be collateral 
here abe: husband, the widow cannot, of her 
aes will, alienate the property Salis for Spamo 

nist. Kadha Booby, 4 MI-A., 187. | i 


oondry (1819), 2 Morley’s Dig.; Moniram vs. Kerry, 7 LA., 115 


Pn Sn. Wi 


da, 19. OR: a 873 (P.C.), 37 All., 369; 17 Bone = 














ower of aliens- 
ited. 
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purposes. For religious or charitable purposes, or those which 
are supposed to conduce to the spiritual welfare of her husband, 
she has a larger power of disposition than that which she possesses 
for purely worldly purposes. To support an alienation for 
the last, she must show necessity.” The above is quoted by his 
Lordship Mr. Justice Mookerjee in a case’ where the question 
was if a lease granted by a widow to raise money for the excava- 
tion of a tank and for erection of a wall round a temple founded 
by her husband was binding on the reversioner who after suc- 
ceeding to the estate wanted to impeach the lease as being with- 
out necessity. His Lordship points out the distinction between 
legal necessity for worldly purposes and the promotion of 
spiritual welfare of the deceased; lays down that the real test 
is if the transaction is fair and proper and justified by Hindu 
Law and that legal necessity is only one of the phases of the 
test of propriety. It was accordingly held that alienation by 
the widow within proper limits for such religious or charitable 
purposes conducing to the spiritual welfare of the husband 
would be valid. Proceeding with the judgment in the Privy 
Council, ‘Turner, L. J., says: E 

“On the other hand, it may be taken as established, that 
an alienation by her, whieh would not otherwise be legitimate, 
may become so, if made with the consent of her husband’s 
kindred. But it surely is not the necessary or logical con- 
sequence of this latter proposition that, in absence of collateral 
heirs to the husband, or on thew failure, the fetter on the 
widow’s power of alienation altogether drops. The exception 
in favour of alienation with consent may be due to a presumption 
of law, that, where that consent is given, the purpose for which 
the alienation is made must be proper. | . 

“The restrictions on the widow's power of alienation are 


inseparable from her estate, and independent of the existence | 


of heirs capable of taking on her death. Iftfor want of heirs, 
1 Khub Lal vs, Ajodhya; 43 Cal., 574. 
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the property, so far as it has not been lawfully disposed of by 
her, passes to the Crown, the Crown has the same power 
of protecting its interest as an heir by impeaching any injurious 

alienation by the widow.” 
In Raj Lukhee vs. Gokul, the Privy Council says: “At all 
events there should be such a concurrence of 


f aliena- i | 
Effect of aliena: the members of the family as suffices to raise a 


tion with consent of 
the next reversion: presumption that the transaction was a fair one 


ers; Debi vs. Golap. 
and one eee by Hindu Law.” In the 
judgment in Bajrangi’s case 2 which has been further explained 
by the Judicial Committee in another very recent case,’ the 
above two passages from the judgments of Turner, Lis 
and Sir James Colville are quoted.‘ In fact, the effect of 
alienation by the widow with the consent of the next 
reversioners has been the subject of several decisions both 
in the Privy Council and in India. The net result of 
these decisions as summarised in a recent Full Bench of the 
Calcutta High Court in the case of Debi Prasad vs. Golap 
= Bhagat ® is that consent of all the reversioners constituting the 
“next reversion would raise a presumption of legal necessity or 
= of reasonable enquiry and honest belief of such necessity on the 
part of the alienee which if not rebutted by more cogent proof, 
5 = would make the alienation A the widow binding on the actual 
= reversioners. = > 
KA 5 jgan, E p AAN can at any time relinquish her estate. 
ae ei of dur: This will have the effect of accelerating the 
Tongi er. ae estate of the next heir. It operates as if the 
aha “met ahis Ngan death. This has given rise to the 
onder. a has been evolved by a 
7 was’ ns rever, as > aad meh Mookerjee, 
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J., “foreshadowed in the Dayabhaga, Ch. XI, Sec. I, para 59, 

where the words ‘if her right ceases or never takes effect’ are 

comprehensive enough to include not merely the case of death 

of the widow but all cases where her right ceases; in other 

words, the reversioners take the estate not merely when the 

widow dies but also when her title is extinguished, for instance, 

by renunciation, marriage or the like”.* In the case of 

Rangasami vs. Nachiappa* the Judicial Committee observes : 

“It is settled by long practice and confirmed by decision that 

a Hindu widow can renounce in favour of the nearest 

reversioner if there be only one or of all the reversioners 

nearest in degree if more than one at the moment. That 

is to say she can so to speak by voluntary act operate 

her own death. The landmark of the decision as to this NG 

be taken as the case of Behari Lal vs. Madho Lal.” 

s The doctrine of surrender has been extended to transfer 

Extensions of the DY the widow to a third party with the consent 

doctrine: -~ of the nearest reversioner. “The surrender 

once exercised in favour of the nearest reversioner or rever- 

sioners, the estate became his or theirs, and it was an obvious 
extension of the doctrine to hold that in as much as he or they © <i2 
were in title to convey to a third party, it came tothe same —_ 
thing if the convayence was made by the widow eee nis or 
their consent.” * The doctrine has received a furthers 
~ àn the case of transfer by the widow, for value, o of the | 
“state t to the next male heir, the transaction be on 
evon in such a case as relinquishment by the wic 
Saar a was a segan ; 
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No doubt this would not be relinquishment proper according to 
the strict view of the doctrine as pointed out by Mookerjee, J., 
the estate by her action having only undergone a transformation 
and the immovable property converted into money. Nevertheless 
on the ground of stare decisis’ such transactions are now 
regarded as valid. It should be noted however that in order 
that the transaction may be valid, the relinquishment must be 
of the entire estate, in favour of the entire body of next rever- 
sioners and must be bonafide and not a mere device to divide the 
estate with the reversioner or reversioners. It does not prevent 
the widow from obtaining a benefit for POS ang the estate 
as by receiving a money value or the like in return” but there 
must be a total renunciation of the widow’s right to hold the 
property. 

The law of inheritance relating to women was declared in 
the case of a widow by two important decisions of the Privy 
Council. The first is Musst. Thakoov Deyhee vs. Rai Baluk 
Ram, and the other is Bhugwandeen Dhoobey VS. Myna Baee.* 
After a very full consideration of the authorities, and in two 
elaborate judgments discussirg at length thoSe authorities, the 
Privy Council decided that, under the law of the Mitakshara, a 
widow’s estate inherited from her husband is a limited and 
restricted estate only. 

In the important case of Mussamut Thakoor Deyhee vs. Rat 
Baluk Ram and others, the Judicial Committee of the Privy 
Council remarked: “The result of the authorities seems to be, 
that although, according to the law of the Western schools 
(Mitakshara, Mithila, and others), the widow may have a power 


of disposing of movable property inherited from her husband, 
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1 Rajbullab vs. Oomes, 5 Cal., 44; Trilochun vs. Tuten: 7 C.L.R:, 577: Nobok 
vs. Hari Nath, 10 Cal , 1102 ; Debi rs. Golap, 40 Cal., 721 (E. B3; Cheer A 
Ve Mohesh, 20 O.W.N., 142. 

a ete us. Naahiappa: 23 C.W N., 777 (809) ; 42 Mad., 523; 46 I-A., 


3 Choudhury Suressur vs. Mohesh, 20 C.W.N., 142 (145); Bh adi es s 
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which she has not under the law of Bengal, she is, by the one 
law as by the other, restricted from alienating any immovable 
property which she has so inherited; and that, on her death, 
the immovable property and movable, if she has not otherwise 

disposed of it, pass to the next heir of her husband.” 
In the case of Bhugwandeen Dhoobey vs. Myna Baee, it was 
held that, according to the Mitakshara law, 


Widow's inherit- 


auce does not con- 


stitute her stridhan ahe or immovable, to which a Hindu widow 


or peculium. 


no part of her husband’s estate, whether mov- 


succeeds by inheritance, forms part of her 
stridhan or peculiar property. “The reasons for the restrictions,” 
remarks the Privy Council, “ which the Hindu law imposes on 
the widow’s dominion over her inheritance from her husband, 
whether founded on her natural dependence on others, her duty 
to lead an ascetic life, or on the impolicy of allowing the wealth 
of one family to pass to another, are as applicable to personal 
property invested so as to yield an income, as they are to land. 
The more ancient texts importing the restriction are general. 
It lies on those who assert that movable property is not subject to 
the restriction to establish thak exception to the generality of 
the rule. ‘The diversity of opinion amongst the Benares Pandits 
is sufficient to show that the supposed distinction between 
movable and immovable property is anything but well estab- 
lished in that school. And the unanimous judgment of the five 
Judges of the Sudder Court, supported by the opinion of the 
Court Pandits, has, in this case, ruled, that the distinction 
does not exist. Such a judgment ought not to be liehu 
everruled. 
J “Their Lordships, therefore, have come to the conclusion 
that, according to the law of the Benares School, no part of her 


husband’s estate, whether movable or immovable, to which a~ 
Hindu woman succeeds by inheritance, forms part of her — 


stridhan or peculiar property; and that the text of Katyayana 
= ae childless widow, preserving inviolate the bed of her | 
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lord, and strictly obedient to her spiritual parents, may frugally 
enjoy the estate or property until she die; after her the legal 
heirs shall take it ”—which is general in its terms, and of 
which the authority is undoubted, must be taken to determine, 
first, that her power of disposition over both is limited to certain 
purposes ; and secondly, that on her death both pass to the 

next heir of her husband.” ° 

In the case of Musst. Thakoor Deyhee, the question 
whether the widow had any power of disposing of movable 
property inherited from her husband was not decided. The 
point evidently was still doubtful in February, 1567, when the 
judgment in this case was delivered. The question was set 
at rest in March, 1868, in the case of Bhugwandeen Dhoobey. 

A widow’s estate in both movable and immovable property 
inherited from her husband is “ a limited and restricted estate 
only ”. 

You will observe that, on the death ef the widow, the 
oron property she possessed passes to the next heir 
of her husband. The right to succeed must 
be always treced from the last full owner. 
Be Sar “The rule of Hindu law is,” as I pointed out 
PEA YO a, “ ‘that, in the case of inheritance, the person to succeed 

oo be the heir of the last full owner. On the death of the last 
x l owner his wife succeeds as his heir to a widow’s estate; and, 
ad ne | her death, the person to succeed is the heir at that time 
ort of t ne last full owner ”.’ It was held by the old Sudder Court 
in of Luwmi Baiee vs. Tulu Narrayan Singh," “that the 

eirs l ote ofa ni aa Abc by the 
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have jointly succeeded but for the widow, if any die in the 
interim between the deaths of the husband and the widow, their 
heirs are excluded ” | 
In the case of Balgohind Lal vs. Rampertab Singh, it was 
also decided that, according to the Hindu law, the property of a~ 
deceased person in the possession of his widow reverts at her’ 
death to the reversioners in evistence at that time." 
In the Dayabhaga School, the nature and extent of the 
Ohhh cree widow’s interest in the property inherited from 
sevording to Daya- her husband were determined in the case of 
2 Kasinath Bysak vs. Hurrosoondery Dossee.” This 
was an appeal to Her Majesty in Council from the late Supreme 
4 Defined by the ee ‘of Calcutta. The judgment of the Privy 
Privy Counci m Council, dismissing the appeal, was delivered by 
soonderys Lord Gifford. The main points of Hindu law — 
decided by this judgment, were the following : eer: 
1. “ That a widow is not bound to live with her husband's 
Residence with Telatives after the death of her husband, and —_ 
her deceased hus that she does not forfeit her right of succession a hy 
compulsory. by removing from the family dwelling-house. 
2. “That where the husband dies intestate and without 
Absolute posses- issue, the, widow is entitled to the abso 
gion, possession of the property descended from 
to enjoy it during her lifetime, and to dispose of 
certain restrictions. That the extent and limit of her | 
disposing of the property are no 


et ina RAE N ; 
$ poar, property Tett the abstract, but must be left 
_byhim the circumstances of the disposit 
= sand must tha consistent with the law regula ing 
om ey. ie Bs Su there is no distinction 
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The Supreme Court decreed in August, 1819, that “ Hurro 
Soondery Dossee should be declared entitled to the real and 
personal estate of her husband, to be possessed, used, and 
enjoyed by her, as a widow of.a Hindu husband dying without 

issue, in the manner prescribed by the Hindu law ”. 
Lord Gifford, in delivering the judgment of the Privy 

Council, remarked : 

“The main question discussed upon the appeal is one purely 
“of Hindu law, whether the decree pronounced by the Supreme 

Court of Judicature in Bengal is right or wrong. ‘This being a 

question purely of Hindu law, great care must be taken “in 

coming to a decision upon. that subject, in order to prevent 

_ the judgment of English Judges being warped by impres- 

e sions made upon their minds in consequence of their habitual 
ie application of English law, and the nature of English 
= decision to which they are accustomed upon such questions, and 
ce eto. consider i in what way a Hindu Court of Justice would have 
Se |. ak the anes Now, the authorities cited in the Court 
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recs 













8 WH A authorities in Bengal, in whigh Ba of 
I ndia this question arose. Whether we refer to them, or to the 
oO pinion delive ed by the Pandits, I say that these authorities 
x le in “this AN a that whatever apy be the extent of 


d, she is s entitled to the possession of both, 
í of it by i the husband’s relations. = č 
io ti he extent of the widow’s interest, and | 
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the real estate; but the Pandits say, that the authority of the 
Ratnakava and the Chintamani is overruled by the Dayabhaga 
and the Dayatattva, in which no distinction is made between 
movable and immovable property, and that, for many pur- 
poses, she has an absolute interest in both properties. 

“ After, therefore, a very anxious consideration of this case 
and the authorities, and after perusing the very able discussion 
which took place in the Court abroad, and was exhausted by the 
almost equally able discussion at the bar, it appears to me that 
the principle on which the Supreme Court of Judicature in 
Bengal has proceeded is the right principle—namely, that, in 
the contest for the possession of this property between her and 
the relations of her husband, she is entitled to the possession of 
the property, but that she is only entitled to enjoy it accor ‘ding to. 
the rights of a Hindu widow.” * 

In the Mithila School, where the doctrines of the Ratna- 
kara and the Vivada Chintamani prevail, it is 
declared that “a childless widow succeeding to. 
her husband’s property has independent authority over the _ 
movable podi of her husband’s estate, and not over the needs “es 


Mithila law. 







property ” PS A 
s£ The authors of the Ratnakara and Vivada Uhintam ini i 
contend, te “Beas PE “that a wife cannot er awa A ur 


= by the failure it male issue ; but aie may give sa 
ASA effects ; Ar ii ARAR the text of Kemeron b; 
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In the case of Srinarain Rai vs. Bhya Jha, which was to be 
decided by the Mithila law, the Pandits of the Sudder Dewanny 
Adawlut were consulted on the legal competency of the widow, 
Rani Indrawati, to make a donation of the estate, movable and 
immovable, which devolved on her on the death of her husband, 
of the profits of that estate during her possession, and of any 
landed property purchased by her out of such profits ; and it 
appeared to the Court from the opinions which the Pandits 
delivered, “that the widow was not competent to make a dona- 

tion of any landed property without the express consent in 
writing of her husband’s heirs and relations ; but that she might 
he cy make a gift without their consent of movable 
Bosointe dominion 
‘ever movable pro- property of every description excepting slaves; 
perty, 
but that in all gifts it is made a condition, that 
half the husband’s paper be reserved for the due performance 
of his periodical obsequies ” 
The rule then is, that a childless widow who may be the 
T ; n nearest heir of, her husband has, under the 
-which canbe alije- ee Vi Pgh z 
nated by the widow Mithila law, an absolute right over all the mov- 
Cais IA UE AR: able property left by him, and can alienate it to 
“ whomeoever she pleases °; but she takes only a limited interest 
be ats “in the ical property. Under the Mitak- 
“landed property is shara and the Dayabhaga Jaw, a childless 
oa a i =- widow, succeeding to her husband, takes only a 
2 ped and restricted interest in his property, both movable and 
; In this respect there is no difference between the 
ee and the Bengal law. The same view is also taken in 
A and Madras.’ In all the schools, however, a widow — 

epee the usufruct of her Heap pace estate.” ae 
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A chaste widow alone is entitled to the property of her 
husband. Unchastity is a bar to inheritance. 


Chastity a condi- a [obs s - 
tion precedent to Here a distinction ought to be made—unchastity 
widow's tight toim- before the death of her husband and unchastity 


after his death. The rule of law is, that un- 

chastity before the death of her husband disqualifies a widow 

from taking the heritage.” It has however been held by the 

Bombay High Court” that if condoned by the husband it would 
be no bar. 

The question, whether a widow, who becomes unchaste 

after the death of her husband, should be de- 


Does incontinence 


“on the part of the Prived of the property which she inherited from 


widow after inherit- 


Few datate entail im, has been very warmly contested: All 
forfeiture of the Hindu instincts are against allowing an wnchaste 
widow to retain the estate of her husband 
whose memory she has disgraced. Manu, Narada, Katyayana, 
Harita, and Sankha ordain, that “she must preserve unsullied 
the bed of her Jord”. There cannot be the least doubt that 
‘incontinency ’’ in a woman was viewed by all the Hindu legis- 
lators as a heinous crime, whith incapacitated her from per- 
forming any religious acts, and consequently disqualified — 
her from taking the property. In speaking of the heritable 
right of a widow, the Mitakshara says: “It is fit that a 
chaste woman should succeed to the estate, rather than one — 
appointed to raise up issue, reprobated as this practice isin 
the law, as well as in popular opinion. The succession ofa is 
chaste widow is expressly declared (by Vriddha Mad) segi me 
widow of a childless man, keeping unsullied her husband’s hed. 4] 
and persevering in religious observances, shall present’ his 
funeral oblation and obtain his entire share °.” Narada goes so 
far as to say—‘ Let him allow a maintenance to his wi d. ) ws 9 








i Mitakshara, 11, 39; Dayabhaga, XI, 1, be 56; vi 
Chandrika, 153; Mayukha, TI. : . 

2 Gangadhar vs. Yellu, 36 Bom., 138: 
3 Mitakshara, II, 1, 18. aaj 
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life, provided these preserve unsullied the bed of their lord. 
But if they behave otherwise, the allowance must be taken away 
from them.”* The text of Narada would seem to point to the 
conclusion that even a maintenance should not be continued to 
a widow, “if she did not keep unsullied the bed of her lord ” 
Tf even a maintenance was directed to be resumed, @ fortiori the 
wealth of her lord which she was not employing to secure 
spiritual benefit to her deceased husband, should be taken 
possession of by the next heirs of the deceased. Such would 
appear to be the plain meaning of the text of Narada. 
It has been held, however, that “mere incontinence in a 
widow does not divest her of her right to an 
Question answer: inheritance which has once vested in her.”* 


ed in the negative 
by the Calentta The sensation in the Hindu community was 


High Conrt in Kerry 

Tam Kolita: Moni- very great when the case of Kerry Kolitanee vs. 
; Moniram Kolita? was being tried by the Full 
mS Bench of the Calcutta High Court. The question in this case 
was «whether, under the Hindu law as administered in the 
Bengal School, a widow, who has once inherited the estate of 
“ deceased husband, is liable to forfeit that estate by reason 
chastity ”. The majority of the learned Judges were of 
-opinion ; that the widow having once inherited the estate did not 
forfeit” it by) reason of her subsequent unchastity.* The case 
“as game in appeal before the Privy Council, and 
ie ak “the decision of the Calcutta High Court was 
; affirmed. 5 Their Lordships dwelt in their 
nt, ab some length, upon the two following texts of 
[anu and E an since it was upon them that tbe 




















whatever her estate is, it is clear that, until the Heran pat 
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“The widow of a childless man, keeping unsullied her 
husband’s bed, and persevering in religious observances, shall 
present his funeral] oblation and obtain his entire share.” * 

“Let the childless widow, keeping unsullied the bed of her 
lord, and abiding with her venerable protector, enjoy with 
moderation the property until her death. After her let the 
heirs take it.” * 

Their Lordships were of opinion that these texts, neither 
expressly, nor by necessary implication, affirm the doctrine that 
the estate of a widow, once vested, is liable to forfeiture by 
reason of unchastity subsequent to the death of her husband. 

In their Lordships’ view ‘it has not been established 

Whose judgment that the estate of a widow forms an exception 
is quoted at length. +> what appears to be the general rule of Hindu 
law, that an estate once vested by succession or inheritance is 
not divested by any act which, before succession, or incapacity, 
would have formed a ground of exclusion from inheritance ” 

« According to the Hindu law,” said the Privy Council, < 
widow who succeeds to the estate of her husband in default of 
male issue, whether she succeeds by inheritance or survivorship 
— as to which see the Sivayanga case —does not take a mere 
life-estate in the property. The whole estate is for the time 
vested in her absolutely for some purposes, though in some 
respects for only a qualified interest. Her state is an anomalous — 
one, and has been compared to that of a tenant-in-tail. It — 
would perhaps be more correct to say that she holds an estate 
of inheritance to herself and the heirs of her husband, but 











Branded to eA as heirs to her lia Kan 
does not open to the heirs of the husband until the t 


t 


1! Vrihat Manu, Dayabhaga, XI, T re aye pe 
2 Katyayana, cited in Dayabhaga, XI, aly, So PASE - 
3 9 Moore’s I.A., 604. = ors 3 LINS By a 
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of the widow’s estate. Upon the termination of that estate the 
property descends to those who would have been the heirs of 
the husband if he had lived up to, and died at the moment of, 
her death. 

« Ifthe widow’s estate ceases upon her committing an act ot 
unchastity, the period of succession will be accelerated, and the 
title of the heirs of her husband must accrue at that period. 
Suppose a husband dies leaving no male issue and no daughter, 
mother, or father, but leaving a chaste wife, a brother, a 
nephew, the son` of the surviving brother, and other nephews, 
sons of deceased brothers, the wife succeeds to the estate, and 
the surviving brother is her protector." If he survived the 
widow, he, according to the Bengal School, will take the whole 
estate as sole heir to his deceased brother, and the nephews 
will take no interest therein, for brothers’ sons are totally 
excluded by the existence of a brother.’ The surviving brother 
may be advanced in years, the widow may be young. The 
probability may be that she will survive him. If her estate 
“were to cease by reason of her unchastity, the benefit which 
he would derive from her fal] would give him an interest in 


















ation. “But eker the widow has a right to sell or mortpage 
her OWL interest in the estate, or, in case of necessity, to sell or 
TAA mortgage the whole interest in it. If her estate ceases by an 
ct of unchastity, the purchaser or mortgagee might be deprived 
his estate, if the surviving brother of the husband should 
hat the widow’s estate had ceased in consequence of an 
unc 'hastity committed by her prior to the sale or mortgage. 
l parvisa poe should die in the iene of the 


(E Wi 
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committed in the lifetime of his father, and that, consequently, 
the estate had descended to his father in his lifetime, he would be 
entitled to the whole estate as heir to his father to the exclusion 
of his other nephews. ‘Thus, the period of descent to the rever- 
sionary heirs of the husband might be accelerated by an act of 
unchastity committed by the widow ; the course of descent might 
be changed by her act, and persons become entitled to inherit as 
heirs of the husband who, if the widow had remained chaste, 
would never have succeeded to the estate, and others who would 
otherwise have succeeded would be deprived of the right to 
inherit. 

“ Upon the whole, then, their Lordships, after careful con- 
sideration of this question, and of the authorities bearmg upon 
it, have come to the conclusion that the decision of the majority 
of the Judges was the correct one; and it. is important to 
remark, that the High Court at Bombay, in the case of Parvati 
vs. Vekhoo,* and the High Court in the N. W. P., in the case of 
of Nehalo vs. Kishen Lal,” have given judgments to the same 
effect as that of the Full Bench at Calcutta in the present case.” 

In the Bengal school, chastity is a condition precedent to the 

Unchastity dis- taking not only by the widow of her husband’s 


qualifies all female ra PL oiler i 
heirs from succes- property, but it is a condition precedent to the 


Saint ae taking of the heritage by all female heirs. 

In the case of Ramnath Tolapattro vs. Durga Sundari Debi,” 
the question was, whether a mother, guilty of unchastity before 
the death of her son, is, by the Hindu law, precluded from 
inheriting his property. It was /eld, that unchastity in this 
case precluded the mother from taking the inheritance. Mr- 
J ustice Mitter, in delivering the judgment, remarked : 

“As a general rule, females, according to the Hindu law, 
have no right of inheritance. The widow, the daughter, the 


14 Bom. E. C., 25. 
2? I. L. R., 2 All., 150; see also Sellam vs. Chinnammal, 24 Mad., 441. 
š I. L. R., 4 Cal., 550. — < 
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mother, the grandmother, and the great grandmother are 
exceptions to this general rule. But their right of inheritance 
is subject to certain special rules. These rules have been 
at some length discussed and enunciated by the author of the 
Dayabhaga in the chapter on inheritance of the widow. But 
they are intended to apply to all the individuals of this excep- 
tional class. 

“ Three special rules relative to the succession of the 
widow are deducible (from the Dayabhaga) : 

* 7st. That an unchaste wife does not inherit her husband’s 
property. 

* md. That when the widow inherits, she can only enjoy 
the estate with moderation, but cannot exercise the ordinary 
rights of alienation of a male owner. 

« 3rd. That, after her death, her heirs do not succeed, but 
the heirs of the last owner succeed. 

“These three special rules, I think, are applicable to the 

succession of all females who constitute the aforesaid excep- 
tional class. 

Pall “The authority of Raghunandana is acknowledged and 

ih respected universally in the Bengal School. Commenting on 

XI, 5, 31 of the Dayabhaga, he says: “The word wife implies 

- females generally.’ In the text of Katyayana, ‘let the childless 

#5 widow, preserving E ia; etc.,” and in the first-half of the 

1ext text of the same sage, viz., ‘ the wife who is chaste takes the 

v 'ealth of her husband,’ the word wife is illustrative. According 

> the rule of construction deducible from reason that a text 

S ed in one part of the shastra has the same import in another; 

bh H fe and daughter are impliedly meant by the use Bch ie 

> (i ce hie | 
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On failure of widows, the daughter of a childless man takes 


Daughters, 
Their classifica- 
tion. 


a life-interest in the property of ber father. 
For purposes of inheritance daughters are 


divided into the following classes: 


In the Bengal School 


l. Unmarried. 


a, 


b. 


Married. 
Mother of male issue. 
Likely to have male issue. 


In all other Schools 


1. Unmarried. 


to 


a, 


b. 


Married, 
Unprovided. 


Mnriched. 


In all the schools of Hindu law, the unmarried exclude the 


In all the schools 
of Hindu law, the 
unmarried daughters 
supersede the mar- 
ried. 


Property inherited 
by an unmarried 
daughter devolves at 
her death not on her 
issue but on her 
married sisters, 


married daughters.’ 

It has been held by a Full Bench of the 
Calcutta High Court in the case of T'inoomoni 
vs. Nibarun”* that on the death of a daughter 
who had succeeded to her father’s estate before 
her marriage, to the exclusion of sisters who 
were married at the time, the estate so inherited 
by the unmarried daughter devolves on her 


married sisters who have or are likely to have male issue, and 


not on her sons. 


The Full Bench rightly overruled the decision 


in Radha vs. Raja Ram” in which it was held otherwise. Both 
under the Mitakshara and the Dayabhaga, “the unmarried 
daughter succeeds only in priority of her married sisters, 


3 Day., XI, ii, +; Mit., II, ii, 2; May., Wi viii, 11; Dowlut vs. Burma, 22 W. R, 54. 
2 9 Cal., 154 (F. B.). 


26 W. R., 147. 
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and not to the ultimate exclusion of such sisters’ right of 
inheritance from their father. Therefore, where a Hindu 
under the Mitakshara died leaving two daughters, one married 
and the other unmarried, and the lattdr succeeded to the 
father’s estate, and then married and subsequently died 
leaving a son and her sister surviving her, it was held 
by the Calcutta High Court, that the sister was entitled to the 

property as the next heir of the father.” ' 
In Bengal, a daughter, “who is a widow, or is barren, or 
fails in bringing forth male issue, as bearing 


In Bengal, daugh- none but daughters, or from some other cause,” 


ters of a certain 
description excladed is excluded from inheritance." Daughters who 
ae are barren, or widows destitute of male issue, 
are excluded, “because,” says Srikrishna, “they cannot benefit 
the deceased owner by offering (through the medium of sons) 
the funeral oblations at solemn obsequies.” * 


A soniess widowed daughter, remarried in the lifetime of 














` Se EARN the father, would inherit under Act XV of 
: Kg datehtor. 1856; but if she does not remarry at all or re- 


marries after her father’s death she cannot inherit. There is 
ws 1bstance in the argument which is sometimes advanced 
that ae widowed daughter whether she remarries 
‘or not is entitled to inherit as, there is now a statute 
SE oh makes it. pasa bio for her to remarry and have male 
Basten TEPER | 
idowed daughter Ravie an adopted son at the time of 
7 ghter her father’s death would, it seems, be entitled to 
red so yii inherit. ‘Whether a sonless widowed daughter 
nly a rity from her husband to adopt but who 
b efore her father’s death is entitled to 
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As regards ‘ unprovided’ and ‘enriched’ daughters in the 
Mitakshara School, comparative poverty is the only criterion for 
settling the claims of daughters on their father’s estate. In 
the case of Audh Kumari vs. Chundra Dai and others, where 
two of four ‘daughters brought suits claiming 


In the Benares 


Pongol tke dimonted each a moiety of their father’s estate, to the 
married daughters exclusion of the two remaining daughters, and 
criterion of ralative m Such remaining daughters resisted such suits, 
Vai: on the ground that they were entitled to the 
whole estate, being poor and needy, while their sisters were 
rich, and it was found that such remaining daughters were, as 
compared with their sisters, poor and needy, the Allahabad 
High Court dismissed such suits. 

Thus, in the Benares School, a married daughter who is 
indigent succeeds to the inheritance’ of her deceased father in 
preference to a married daughter who is wealthy, and compara- 
tive poverty is the only criterion for settling their claims. No 
preference whatever is shown by the authorities recognised by 
the Benares School to a daughter who has, or is likely to 
have, male issue over a daughter who is barren or a childless 
widow.” 

pL ised Tie The Mithila law draws no distinction between 
the Mithila School. indigent and wealthy daughters.* 

The consequence, therefore, is, that, on failure of maiden 
daughters, the married daughters share the heritage per capita. 
A question would naturally arise, however, whether married 
daughters having or likely to have male offspring should be 
preferred to those who are widowed or barren. As the 
Mithila authorities do not ignore the religious principle in 
regulating the order of succession, the daughters who cannot 
benefit their fathers through their sons should naturally be 


‘LL.R.,°2 All, 561; see also Baku Bai vs. Manchha Bai, 2 Bom. H. C., 5; Poli vs. . 
Narotum Bapu, 6 Bom. H. O., 183 ; Totava, vs. Basawa 23 Bom., 229. 


2 Uma vs. Gokulanund, I.L.R., 3 Cal., 587; 5 I.A., 40. 
2 Vivada Chintamani, 293. r 
101 
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postponed to, if not excluded by, their sisters who are, or 
likely to be, mothers of sons." 
In the Dravira School, the Smriti Chandrika excludes 
Law of the Dra. Darren daughters. The word ‘unprovided’ 
vira School. (unenriched) means, says the author, “ unpro- 
vided with wealth and unprovided with offspring, such as barren 
daughters and the like, for daughters of the latter description 
Barren daughters re not at all entitled to inherit their deceased 
Goh oritad: ‘father’s estate, they being incapable to confer- 
on him spiritual benefits through the medium of their off- 
spring’. As it is quite clear that the capacity to confer 
_ Spiritual benefit is the basis of the heritable right of the daugh- 
» _ters, daughters with male issue would, as a matter of course, 
exclude sonless daughters.” 
In the Bengal and the Benares Schools, the daughter takes 
ea - the heritage in default of the widow. But it 
ue oe ees should be distinctly understood that the herit- 
KA es. able right accrues to the daughter not on the 
oan of her father, but after the death of her mother, though 
she ONE not the heir of her mother, but of her father. The 
; aughter would have succeeded if her mother had died during the 
: al ao ber father. The daughter’s right is only inferior to, 
. ee eet Tan but entirely independent of, the widow’s right. 
ot better than that “Both under the Dayabhaga and the MG kah aa 
atts _ the daughter i is in no, better situation an the 


of 

















“ane rs we ga Code of Gentoo Laws remark: “ Vachaspati 
= t, viz., th iat if there is no daughter who has children, or likely to 
ry shs all » in equal shares to the barren daughter and to the 
rid low; if of these barren and widowed daughters there be but 
whole; if there be more, they shal! receive equal shares.” — 
aka vs. Sinani Sah 4 Indian Jurist, N. S. 
are ee excluded b by daughters: opel male issue.” 
December, 1552, ete es ae 
; Í n Bo 2 54, 496; iGhotay. Lal 
3 Mad., 290; Venkas RAN 
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15 
[he right once vested in a daughter by inheritance does 


66 


Non-cesser of the NOT cease until her death, notwithstanding she 
ONSEN has become barren or a widow who has not 
borne a son. Circumstances of that nature do not destroy a 
heritable right which has once vested. Where two daughters 
succeeded by inheritance to their father’s estate, and one of 
them died leaving her sister, who had then become a childless 
ic SO widow, the property survived to her sister ; 


because, like widows, the two daughters collec- 
tively were one heir to their father, and the disqualification of 


the survivor to inherit at that time did not destroy the right of ` 


survivorship which she had previously acquired by inheritance.” 

DAUGHTER Ss son.—The daughter’s son succeeds in default 
of the daughter. He does not take a life-inter- 
est in the heritage, like his mother. He takes 
an absolute interest, and becomes a full owner. He becomes a 
fresh stock of descent, and at his death the devolution of the 
property is traced from him.” 

The heritable right accrues to the daughter’s son on 
failure of davzhters. So long as a single 
daughter capable of inheriting is alive, he is 
excluded.2 The daughter is a nearer heir,. and necessarily 
excludes those who are more remote. The sons of different 
daughters take per capita, and not per stirpes* It is otherwise 
under the Mayukha.’ | 

It was very much doubted at one time whether the 

Na BA DA daughter’s son is in the line of heirs in the 
heir by Mithila Law. Mithila School. We have shown that though 
the language of the Mithila text-books is not very clear, it 
e 


Daughter's son. 


Per capita rule. 


’ Amrita vs. Rajonee, 2 I.A., 113; 23 W. R., 214. 

2 Sibta vs. Badri Prasad, I. L. R., 3 AN., 134. 

S Sant vs. Dev 8 All., 365 ; Dulari vs. Mul., 32 AN., 314. 

1 Amritalal vs. Rajanikant, 2 I. A., 118; Ram Suruth vs. Baboo Basvdeo, 3 N. W. P. 


H. C., 168; Ramdhun Sein vs. Kashikanth Sein, 3 - Rep., 133 ; Nagesh vs. Guru 17. 


Bom., 303. 
5 Ch. IV, x, 20. 
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cannot be doubted that the daughter’s son was recognised by 
them as an heir. His position ought to be immediately after 
the daughter.’ 
= Parents.—In Benares, Mithila, Bombay and Madras the 
mother is preferred to the father ; in Bengal and 
under the Mayukha the father takes the pre- 
cedence.? The mother takes only a life-interest like other 
female heirs.’ 
Brothers. Broraers.—The brothers come in next as heirs. 
The brothers of the whole blood exclude brothers of the 
: halfblood.* 


a tlio. or: If there be a competition between whole 
fora of whore Picea brothers associated and whole brothers un- 

; associated, and between halfbrothers associated 
and halfbrothers unassociated, the former exclude the latter. 

The reunited halfbrother and the separated whole brother 

take the estate in equal shares.” 
WA 4 Bers Srikrishna thus concisely gives the rules on 
| Re Heny p of the rale. the subject : Š 
EEN “Tn the first place, the, uterine (or whole) brother; if 
h ere be none, a halfbrother. But if the deceased lived in 
enewed -coparcenary with a brother, then, in case of all being 


Be. a the me blood, the associated whole brother is heir i in the 


Parents. 


fea 













halfbrother. | But if there be an associated 


sabia Sel. Rep.) 165. 
a geng ‘299; Dayabhaga, XL 8.1; Smriti Chan- 


HO. , 402 ; 2; Rughoobur Salao ta Musat: Tulse y: 
; ariane 6 Bom., 215 ; see 


ERI 
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halfbrother and an unassociated whole brother, then both are 
equal heirs.” g 
In the case of Rajkishore Lahoory vs. Gobind Chander 
Lahoory, the question was whether, by the 
Full Bench Rul- re z 4 
ing of the Calcutta Hindu law current in Bengal, a brother of the 


fees: whole blood should succeed in the case of an 
undivided immoveable estate in preference to a brother of the 
halfblood. The question was referred to a Full Bench of the 
Caleutta High Court. The opinion of the Full Bench was 
delivered by Mr. Justice Macpherson : 

“It appears to me that the Dayabhaga clearly shows that, 
where there has been no separation, uterine brothers take to the 
exclusion of halfbrothers. ‘The difficulty which has been felt 
has arisen out of cl. 35, and an erroneous idea that it and certain 
other propositions laid down as applicable to brothers, in cases 
where there has been a partial partition, or a separation and 
subsequent reunion, are applicable to cases in which there has 
been no partition. 

“There is no possible question as to the superiority of the 
whole brother over the halfbrother as regards conferring 
spiritual benefits. So far, therefore, as concerns the principle 
which is the foundation of the whole Law of Inheritance in 
Bengal, the brother of the whole blood must inherit in preference 
to the brother of the balfblood. 

“Dhe rights of brothers as regards succession are discussed 
and declared in the Dayabhaga, Chap. XI, sec. 5. In cls. 9, 
11 and 12, it is laid down broadly that the brother of the whole 
blood takes before the brother of the halfblood—the latter being 
expressly placed (sec. 12) between the whole brother and the 
nephew, or brother’s son; and the rest of the section is devoted 
to an argument as to what happens where there have been 


partition ind reversion, whole or partial. The conclusion arrived | 
at as the result of the discussion as to what is to happen where 


x Dayabhaga, X, 5. 


ak 
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there have been partition and subsequent reunion, etc., is, that, if 
there has been a partition, and there are whole brothers and half- 
brothers, the whole brothers take alone if there has been no 
reunion; but a halfbrother, who has become reunited with the 
deceased, will share equally with a whole brother of the deceased 
who has not become reunited. The reunion in fact is considered 
as advancing the halfbrother to a position better than that which 
he would otherwise have occupied, the reunion being treated as 
equal to blood—a result which of itself shows that the original 
position of the halfbrother was, according to Hindu law, inferior 
= to that of the whole brother. 
_ .  * We thus have it that— 
= “(a) applying the principle which is the basis of the whole 
scheme of inheritance propounded in the Dayabhaga, the whole 
= brother, undoubtedly, succeeds in preference to the halfbrother ; 
ee (b) in the Dayabhaga, ‘sec: 5; cls: 9, 11, and 12, it is 


expressly said that the whole brother succeeds before the half- 


brother; ; and elsewhere there are indications that the cem- 
~K _ mentator accepted as a fact the superiority of the whole blood; 
ee) the son of a vy role Bas) 3 is gzprecsly declared to 











veoh” is” ANAN applies SAS to the case of brothers 


EM d halfbrothers ; Hia 
SA 3Y S c <@ when there has ngen a eons a halfbrother who 


Be ke: 


rot er who has. not become reunited—which proves that 
siti n of the a was inferior to > that of 


: ype d “would have had: and: is bangi up to the level ofa 
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on the whole brothers. Accordingly, Vrihat Manu says : 
“If a son of the same mother survive, the son of her rival shall 
not take the wealth. This rule shall hold good in regard to the 
immovable estate. But, on failure of him, the halfbrother 
may take the heritage?” Then comes cl. 35, where, with 
reference to the declaration just quoted—*“ this rule shall hold 


33 


good in regard to the immovable estate’’—it is remarked: 
“This rule is relative to divided immovables. For, immediate- 
ly after treating of such property, Yama says: ‘The whole of 
the undivideG immovable estate appertains to all the brethren ; 
but divided immovables must on no account be taken by the 
halfbrother.’ ~ In cl. 36, the commentator proceeds to analyse 
this text of Yama, thus: “ “All the brethren,’ whether of the 
whole or halfblood. But among whole brothers, if one be 
reunited after separation, the estate belongs to him. If an un- 
associated whole brother and reunited halfbrother exist, it 
devolves on both of them. If there be only halfbrothers, ete.” 
It is to be observed—and I think it is shown by cl. 36 that this 
is so—that, in the Dayabhaga itself, this text of Yama is intro- 
duced only as being connected with the matter under discussion, 
-viz., the succession in cases of separation with or without 
reunion, etc., and there really is nothing to lead to the sup posi- 
tion that it was referred to save as bearing on that matter, or 
that in quoting it in cl. 55 there was any intention of contra- 
dicting or throwing doubt on the law as already distinctly 
propounded by the writer himself in the earlier portion of see. 5. 
7 “On the whole, I am of opinion that, in Bengal, the brother 
of whole blood succeeds, in the case of an undivided estate, in 
preference to a brother of the halfblood.” 
It is settled law, then, that all other circumstances being 
equal, the whole blood excludes the halfblood ; and an united 
brother takes in preference to the separated brother.* 


i Kesab Ram Mahapatra vs. Nandkishor SSD ADA 3 B.L.R. (A.C.), 7; Ram Hari 
Sarma vs. Trihiram Sarma, 7 B.L.R., 337. > 
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are not in the line of heirs, 





Sisters recognised 
as heirs in Bombay. according either to the Mitakshara or the 


Dayabhaga.' 

With regard to the heritable mght of the sister, Vyavahara 
Mayukha says: “In default of her (father’s mother) comes 
the sister; for, says Manu :° ‘The wealth (of the deceased) 
goes to whoever is next among sapindas and the _ rest.’”’ 
Similarly, Vrihaspati :—Where a childless man (leaves) several 
clansmen, sakulyas and bandhavas, whoever of them is the 
nearest takes the wealth (of the deceased). Being begotten in 
her brother’s family (gotra), she possesses the qualifications of a 
gotraja. The community of gotra (does) not indeed (exist in the 
case of a sister). But the quality of being a sagotra is not 
mentioned here as being a condition (of the right of) taking the 
wealth (as heritage). 

In Bombay, then, sisters are heirs of their brothers.’ 
Sisters, when they succeed, take equally in severalty, without 
any right of survivorship between them.’ An unendowed sister 
has no prior right of succession over an endowed sister, such as 
an unendowed daughter has over an endowed daughter.’ In 
the Bombay Presidency, we have seen all females born in the 
family when they succeed take absolutely as stridhan. | 

wW” NEPHEWS. — The succession devolves first on the son of the 
eg = whole brother, and if there be none, on the son 


ue i. of the halfbrother.’ 


g RE pi Eii 


rin on Hak kini vs. K 


1845, p. 27; Bama Sundari vs. kristo, Š 
+ 180; ater Sree vs. man, 5 we 


Mitakshara— 
Via ir vs. - Srikant Reaal. Bert kag Dahon 
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Srikrishna says: “In default of brothers, the brother’s son 
is the successor. Here also a nephew of the whole blood 
inherits in the first instance ; and on failure of such, the nephew 
of the haltblood; but in case of reunion of co-heirs, and on the 
supposition of all being of whole blood, the associated son of the 

Procodenco dotor. Whole brother is in the first place heir; and, on 
pe ares an apaa failure of\ him, the unassociated nephew of the 
= the fathers, and whole blood: or, on the supposition of all being 
reference to them- Of the halfblood, the associated nephew of the 
ate halfblood, is the first heir; and on failure of 
him, the unassociated nephew. But, if the son of the whole 
brother be separate, and the son of the halfbrother associated, 
both inherit together, like brothers in similar circumstances.” 

ie ARS tie The nephews take per capita, and not ie 
css Sees stirpes.” 

I have pointed out to you already what ‘eat the 
Vyavahara Mayukha gives to brothers and to sons of 
brothers of the halfblood. eee 

The Mitakshara says, that, “in case of competition between ~ a : 

Mtitakehara onthe Prothers and nephews, the nephews have no oe 
right of a brother's title to the succession; for their ponte of es ry 


sou, his father hav- 
ing predeceased his heritance is declared to be on failure of bro 


ie oe However, when a brother has died leavi 
male issue (nor any other nearer heir), and the pia a 
= sana devolved on his brothers indifferently, if any $ 
them > die before a- partition of eon? ‘brotha rs estate 
=a place, pu ons do in geni 


“ib 


4 
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According to the Mayukha however, sons of deceased brothers 
share equally with surviving brothers.’ 

BrorHer’s Granpson.—The son of the nephew is expressly 

Brother's gmna- declared in the Dayabhaga as an heir, whose 
ae place is immediately after the brother's son. 
« Here likewise the distinction of the whole blood and halfblood, 
and that of reunited parceny and disjoined parceny, must be 
understood.” * 

I have shown that, according to the Mitakshara also, the 
brother’s grandson is an heir, and his natural place is after the 
nephew of the deceased. The Judicial Committee have accept- 
ed the view maintained in this work and have accorded to the 
brother’s grandson his proper place under the Mitakshara.* 

The brother’s grandson exhausts the line of the father. 

The course of succession which should be followed after him, 
has been dwelt upon at length, and I will not repeat here the 
results we arrived at in a previous Lecture. 
i In default of agnates and cognates, the succession devolves 
Strangers. upon certain strangers. You know already 
who these strangers are. It-is necessary, however, to draw 
attention to certain decisions with regard to Escurai to 
the | Crown. 


You remember that the KING is the ultimus heres in Hindu 


i Law astoescheat. law. “The Kine,” says the Mitakshara, “may 


take the estate of a Kshatriya or other person of an inferior 
shins oe failure of heirs down to the fellow-student.”* The 
phi à also is ok; the same eee The two schools also 









LAW OF SUCCESSION IN A DIVIDED FAMILY 811 


The doctrine of escheat to the Crown in the case of a 

Laid down by the Vacant inheritance was much considered by the 

Privy Council, Privy Council in the case of The Collector of 
Masulipatam vs. Cavaly Veneata Narainapa.’ 

In this case the property in question was a zemindari. 
The last male zemindar had died, leaving a widow, who took a 
widow’s estate, and upon her death there were no heirs of her 
husband to inherit the zemindari. The zemindar was, however, 
a Brahmin; and the point raised in the suit was, that on that 
ground the estate was not subject to the law of escheat. The 
contention was founded on the text of Manu, which says: “The 
property of a Brahmana shall never be taken by a King: this 
is fixed law;” and also on a passage in Narada, where it 
is said: “If there be no heir of a Brahmana’s wealth, 
on his demise, it must be given to a Brahmana, otherwise 
the King is tainted with sin.” It seems to have been 
admitted in this case that the British Government has at 
least the same rights that the ruling power would have 
bad under the Hindu law, the question being whether that 
limitation which the Hindu lawewas said to impose on the right 
of the Hindu King was to prevail against or fetter the rights of 
the Crown. Lord Justice Knight Bruce, delivering the judgmenig 
of the Judicial Committee, said: “It appears to their, I“ 
ships that, according to Hindu law, the title of the King 
escheat to the property of one dying without heirs ang 
oy other pao to pe ig aaa ay claimant: aa canno 
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law. They conceive that the title which he sets up may rest on 
grounds of general or universal law. The last owner of the 
property in question in this suit derived her title under an 
express grant from the Government to her husband, a Brahmin, 
whom she succeeded as heiress-at-law. If upon her death there 
had been any heirs of her husband, those heirs must have been 
ascertained by the principles of Hindu law; but by the reason 
of the prevalence of a state of law in the mofussil, which renders 
the ascertainment to take on the death of an owner of property 

a question substantially dependent on the status of that owner. 
Thus, the property being originally, and remaining, alienable, 
might have passed by acts inter vivos in succession to a British 
subject, to a foreign European owner, to an Armenian, to a 
Jew, to a Hindu, a Muhammadan, a Parsee, or to any other 
person, whatever his race, religion, or country. Accor ding to 

the law administered by the Provincial Courts of British India, 
on the death of any owner being absolute owner, any question 
touching the inheritance from him of his property is determin- 
able in a manner personal to the last owner. This system is 
l emer the rule for Hindus and Muhammadans by positive Regula- 

tion; in other cases it rests upon the course of judicial decisions.” 

. ore the final conclusion of the Committee is thus stated: 
: ie Ad Their, Lordships’ opinion is in favour of the general right of 
a Crown to take by escheat the land of a Hindu subject, 
ugh a Brahmin, dying without heirs; and they think that 
of the appellent to the zemindari in question (subject 
pS not t subject to a trust) ought to prevail, unless it has been 
k solu itely or to the extent of a valid and subsisting charge, 
efez a yt jana she widow i in her lifetime. In the latter 
he Govern pai oh course be entitled to the property, 
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and a person claiming to have a valid and subsisting charge by 
an act of the widow, a charge which the widow was competent 
to create; and it was held, that the Government took subject to 
the charge, and the suit was dismissed, but without prejudice 
to the right of the Collector, as representing the Crown, to 
redeem the charge and recover the estate.” ` 

The principle then is established that, where there is a 

failure of heirs, the Crown, by the general pre- 

is 3, EN RATE aa rogative, wili take the property by escheat, but 

rene lodge rages will take it subject to any trusts or charges 

affecting it.” 
A hermit may have property, and an ascetic “has clothes, 
Heirs to property books, and other requisite articles ”’.* 

laft bg AAN nee: It is necessary sometimes to determing ihe 
persons who should inherit their property. ae 
“The heirs to the property of a hermit, of an ascetic, Ae A 
of a student of theology,” says the Mitakshara, “are, in order A 
(that is in the inverse order), the preceptor, a virtuous pupil, | $ 
and a spiritual brother belonging to the same hermitage.”* __ 4 A 

“The goods of a hermit, ef an ascetic, and of a professed 
student, let the spiritual brother, the virtuous pupil, sue the — nak 
holy preceptor take. On failure of these, the associate i in ho Sm 
ness, or person belonging to the same order, shall hee 
$ Yajnavalkya says: “The heirs of a hermit, of an ¢ 
Bi professed student, are, in their order (that i adage 


the preceptor, the seers BN ond Mai 
} f e $ iy yE ę ue - m 
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who is engaged in the same pilgrimage, or sojourns in the same 
hermitage.” * 
In the case of Khuggender Narain Chowdry vs. Sharupgir 


Interpretation of Oghore Nath, the point raised was, whether a 


the phrase by the 
Calcutta High 


SEE should be entitled to succession. 

“The plaintiff claimed in right of heirship of the former 
shebait, and as the person conducting the worship of the idol, 
he claimed possession of the lands in suit. It was admitted on 
all hands that the plaintiff was never an associate in holiness, 
and in fact was never personally acquainted with or lived with 
the previous shebait. The Court below held, that he was a 
person belonging to the same order as the previous shebait, and 
was, therefore, entitled to succeed. Justice Morris, who deli- 
vered the judgment in this case, accepted the interpretation 
given by Srikrishna of the words “ associate in holiness”. The 
word thus signifies the person who lives in the same hermitage. 
There is nothing, therefore, in the original (Dayabhaga) to 
justify the translation belonging ‘ to the same order,’ in the sense 
of a particular order of priestheod or class of ascetics. All] that 
the text conveys is, that the person who has occupied the same 

Boe Teenie ba hermitage with the previous ascetic is entitled 
lowshipand personal tO succeed him. And this interpretation is 
oe aaa confirmed by the language of Yajnavalkya”’ We 
gather, therefore, from this, that the principle of succession is 
based entirely upon fellowship and personal association with the 
ascetic, and that a stranger, though of the same order of ascetics, 


stranger, though of the same order of ascetics, 


‘is excluded. 
“he mere fact of a person becoming a bairagi does not 
divest Him of all rights of property which he 
Bairagis not divest- 
ed of civil rights may have possessed. He may become a bairagi, 
phe ef and may not at the same time cut off his 


1 ayakan, 1 TH 86. 
is 3 Yajnavalkya, II, ae, 





wr 


LAW OF SUCCESSION IN A DIVIDED FAMILY 81 


connection with all worldiy interests. He is not dead to the world, 
and is, therefore, still amenable to the laws regulating the 
succession of property. Had he completely severed himself from 
all worldly interests, the ordinary law of inheritance would not 
have regulated the devolution of his wealth. - If he chooses to 
retain possession of, or to assert his right to, property to which 
he is entitled, he is perfectly at liberty todo so. On his death 
ariel “rat ie the succession “to this property devolves on his 
property regulated natural heirs, and the rules determining the 
by ordinary rules. 4 ` £ 5 
right of succession to the property of hermits or 
ascetics will not apply.” ` 
The general result of the examination of the authorities, 
Illegitimate sons, both juridical and forensic, is, that among the 
thel gila, three regenerate classes of Hindus (Brahmans, 
Kshatriyas, and Vaisyas) illegitimate children are entitled to 


Maintenance Maintenance, but cannot inherit,? unless there 


fel eee Sa She is local usage to the contrary ; and that, among 


Seen the Sudra class, illegitimate children, in certain 
cases at least, do inherit.’ 
The Mitakshara, referring to the heritable 
Mitakshara on, ae 

their rights tosue- right of an illegitimate son of a Sudra, says: 
SES a ia Suan “The author (Yajnavalkya) next delivers a 
cae ‘special rule concerning the partition of a Sudra’s 
goods: ‘Even a son begotten by a Sudra on a female slave 
(dasi) may take a share by the father’s choice. But, if the 
father be dead, the brethren should make him partaker of the, 
moiety of a share; and one who has no brothers, may inherit the 


whole property, in default of daughter’s sons. ” t 


1 K'hoderam vs. Rookhinee, 15 W.R., 197; Jagannath vs. Bidyanund, 1 B.L.R., A.C., 
114; Dukharam Bharti vs. Luchmun Bharti, I.L.R., 4 Cal., 954 

“ Chnoturya Ranmardan Syn vs. Saheb Perlahd Syn, 7 Moo. ILA., 18; 4 W.R., P.C, 
132 ; Roshan vs. Balwant, 27 TAC 51 (P.C.); 22 All., 191; Rajah Parichat vs. Zalim, 4 I.A., 
159 ; 3 Cal., 214; Muttuswami vs. Venkateswara, 12 M.I.A., 203; 11 W.R., P.C., 6; Indernm | 
vs. Ramaswamy, 18 M.T.A., 141 (159); 12 W.R., P.C., 41. Cee 

3 See post. 

+ Yajnavalkya, II, 134, 135. 
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«The son begotten by a Sudra on a female slave (dasi) 
obtains a share by the father’s choice, or at his pleasure. But, 
after the demise of the father, if there be sons of a wedded 
wife, let these brothers allow the son of the female slave 
to participate for half a share—that is, let them give him half 
(as much as is the amount of one brother’s allotment). How- 
ever, should there be no sons of a wedded wife, the sons of a 
female slave takes the whole estate, provided there be no 
daughters of a wife, nor sons of daughters. But if there be 
such, the son of the female slave participates for half a 
share only. 

“ From the mention of a Sudra in this place (it follows 
that), the son begotten by a man of a regenerate tribe on a 
female slave does not obtain a share even by the father’s choice, 
nor the whole estate after his demise. But if he be docile, he 
receives a simple maintenance.” ` 

The High Court of Bombay thus interprets 

Bo. ey 3 4 a the words a the Mitakshara 5 
A “The result of the foregoing commentary 
appears to us to be, that Vijnanesvara holds, that, among 
Sudras, the father of an illegitimate son by a dāsz may, in his 
(the father’s) lifetime, allot to such son a share equal to that 
of a legitimate son; and if the father die without making such 
a an allotment, the illegitimate son by the das? is entitled to half 
ae of the share of a legitimate son; and if there be no legitimate 
son, no legitimate, daughter, or son of such a daughter, the 
tima Sa agn by the dasi takes the whole estate. If, however, 

> a legitimate daughter or legitiməte son of such a 

ritimate son would take only half the share of- 
and such daughter, or daughter’s son, would 
> O ay property, subject, of course, to the 
wide Ee ithe Soopasod R Ga e 
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It was held by the Bombay High Court, that, for the 
Re mrt roe PUI POSER of inheritance, the son of a concubine 
consideredastheson should be considered as a ddsi-putra, or son of 
ce hia Mia a female slave. ‘‘In this Presidency the 
illegitimate offspring of a kept woman, or continuous concubine, 
amongst Sudras, are on the same level as to inheritance as the 
issue of a female slave by a Sudra.” 
The Allahabad High Court followed the Bombay ruling in 
inh dein ae the case of Saraswati vs. Mannu. * There is 
Court’s view ofthe authority,” says the Court, “for holding that 
esau there is no such distinction as is contended for 
between a son born of a female slave and of a concubine.” 
The Madras High Court takes the word dasi in Mitakshara, 
Madras High 
Conrt’s view, continuous concubine. In a recent case’ it 
has been held that the illegitimate son of a Sudra is entitled to 
inherit under the Mitakshara law, if his mother was unmarried 
and a continuous coneubine and the reason of the rule is stated 
to be that the dasi is in the position of a substitute for wife 
though not legally married. 6 
The Calentta High Court took a different view of the 
Mitakshara law, holding that the word dds? 
Calcutta High e 5 
Court’s view ofthe was used in the sense of a slave girl.’ Ina 
EE P rra recent case’ however, Mr. Justice Mookerjee 
has taken a different view of the Mitakshara law, holding, with 
the other High Courts, that the word dasz in the Mitakshara 
is not to be understood in the narrow sense of a slave girl but 
in the sense of a permanent, continuous and exclusive concubine. 
It has accordingly been held that if a Sudra governed by the 
Mitakshara law has a permanent, continuous and exclusive 
concubine who lives as a member of his family she is a dasi 


12 Alls 134. P 
“ Sundaram vs. Meenakshi, 16 I.C., 787 (Mad). . 4 
3 Ramsaran vs. Tekchand, 28 Cal., 194. 

4 Chaturbhuj vs. Krishna, 16 ©. eb 335 ; 17 C.W.N,, 443. 


103 


Ch. I, Sec. XII, to include a woman kept as a 
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and his illegitimate son by her who is himself brought up also 
as a member of the family is a da@siputra within the meaning 
of the rule laid down in the Mitakshara. 

Thus, so far as the Mitakshara law is concerned the view 
of all the High Courts including now the Caleutta High Court 
is that the son of a Sudra by a Ddasi means or includes an 
illegitimate son by a continuous concubine. ‘The law in the 
different provinces is thus summarised by Sir Asutosh Mookerjee, 
Acting C. J., in the recent Full Bench case of Rajani vs. Nitai `: 
“In Bombay, the leading decisions are Rahi vs. Gobinda,’ Sadu 
vs. Baiza? and Ganga Bai vs. Bandu* which affirm the view 
that an illegitimate son of a Sudra is entitled as a Dasiputra to 
a share of the inheritance, provided that his mother was a 
Woman in the exclusive keeping of his father and he was not 
the fruit of an adulterous or an incestuous intercourse. The 
same view has been adopted in Allahabad in Sarasvati vs. 
~ Mannu,’? Har vs. Dharam,’ and Ram Kali vs. Jamuna; and in 
ti Madras: in Vencatavam vs. Vencata® and Krishnayyan vs. Muttu? 
he question, whether it is essential that the mother should 
4 reviously have been’ married to anyone, has been 
ame recent cases in Madras. In Annayan vs 











Wk son of a Blades by a Sadun widow, whose 
rohibited by custom, has no right of inheritance. 
VS. Arunachalam™ the question was raised be- 
and the ab einer: of be decision just 
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mentioned was called in question. Wallis, C. J., Ayling, J., and 
Sadasiva Iyer, J., held that the texts require that the mother 
should be a Dasi, not that she is qualified to become a wife; and 
they pointed out that Medhatithi had interpreted the text of 
Manu as meaning “not married to the father of the child,” 
which was precisely the view adopted in Venkata vs. Parvatham,’ 
Karuppa vs. Bulokam* and Padala vs. Padala- Wallis, C. J., 
also made the important remark that the limitation that the 
woman should be an exclusive and continuous concubine is not 
to be found expressed in so many words in the texts and 
appears to have been imposed by the Courts as necessary to 
secure due evidence of the paternity, just as the further restric- 
tion that the connection must not have been incestuous or 
adulterous was imposed on general grounds of morality.*. Sada- 
siva Iyer, J., referred with approval to the theory propounded 
by Seshagiri Iyer, J., in Meenakski vs. Muniandi, that “the 
favourable treatment of illegitimate sons of Sudras as regards 
right to share in paternal and ancestral property was due to 
the idea that marriage among them was not so strictly moral 
and ceremonial as in the case of the higher classes; continu- 
ous concubinage was regarded as equivalent to marriage, 
although the children of this irregular union did not rank 
equally with those with whose mother there was a formal 
marriage.” Mr. Justice Iyer also pointed out that that the 
term ‘‘ Dasi’ was not exclusively applicable to slaves and re- 
ferred in support of this opinion to the authorities cited in 
the decision of this Court in Chaturbhuj vs. Krishnachandra? 
The question of the meaning of the expression ‘ unmarried ° 


# was considered again in another Full Bench in Subramania vs. 


18 Mad., H. C. R., 134. 


2 23 Mad., 16. 
$15 I. C., 340. 
* Paridi vs. Bangaru, 4 Mad., H. C. R., 204; Venkata vs. Parvatham, 8 M. H. C. Ro 184. 
5 38 Mad., 1144; 27 Mad., L. J., 353 (360). i 
9 16 C.L.J., 335; 17 C.W.N., 442. sjea Sa 
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Rathnavelu* where it was ruled that the expression, loosely 
translated as ‘unmarried woman’ merely means a woman not 
married to the father of the person whose rights of inheritance 
were under consideration. Sadasiva Iyer, J., and Kumaraswami 
Sastriyar, J., who minutely scrutinised the texts and reviewed 
the judicial decisions came to the conclusion that the term 
Dasiputra is not restricted to the son of a slave woman and that 
the expression which had been translated ‘ unmarried °’ did not 
mean “never married to any one”. The Judicial Committee 
have also taken the same view of the Mitakshara law on the 
point. In the case of Jogendra vs. Nityanand* their Lordships 
referred to and approved of the decision of the Bombay High 
Court in the case of Sadu ys. Baiza ` as correctly laying down 
the Mitakshara law.” | 

The Calcutta High Court, in the case of Narain Dhara 
E DH a Rees Rakhal Gain, holds, that so far as the dis- 
law on the point. tricts governed by the Bengal School are 
concerned, it is not correct in laying down broadly that all 
| illegitimate sons of Sudras succeed to the inheritance of their 
“father. ‘According to the doctrinés of the Bengal School, a 
NM certain, description only of illegitimate sons of a Sudra by an 

ur married Sudra woman is entitled to inherit to their father’s 
4 property in the absence of legitimate issue, viz., the illegitimate 
_ Sons ory a aia BR: a female slave or a female slave of his slave. 














e ‘pointed out the inaccuracy which had 
* ante: Colebrooke’ s translation of the passage of the 
ae the point. The passages referred to 
T rendered, stand thus : > 
a Sud a by an unmarried female slave, 

t of the father." ““Having no 





Lad., TF, 
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other brother begotten on a married woman, (he) may take the 
whole property, provided there be not a daughter’s son.” ? 

If you carefully examine the passage of the Dayabhaga 
referred to, you will find that Jimutavahana not only insists 
upon the condition, that, in order to entitle the illegitimate 
offspring of a Sudra woman by a Sudra to inherit the property 
of the latter, she should not only be an unmarried Sudra woman, 
but that she should also be a female slave. 

The Dayabhaga law on this subject is based upon the texts 

is based on Manws Of Yajnavalkya, which have already been 
eae quoted, and the following text of Manu.” 

“A son begotten by a Sudra on his female slave (dasi), or 
on the female slave of his slave, may take a share of the herit- 
age, if permitted ; thus is the law established.” 

Kulluka Bhatta, in commenting upon this passage, says : 

«The son of a Sudra born of a dasi, 7.e., a female slave of 

Kutaka Bhat. tbe description mentioned already (in another 
Commentary there- place), viz., one made captive under a standard, 
ae etc., or of a female slave belonging to a slave, 
shall, with the father’s consent, take an equal share with the 
sons of a married female. This is the fixed law.” . 

The son of a particular description of ddsz only then gets 
a share of the inheritance. Kulluka Bhatta refers here to 
Manu, VIII, 415. 

“There are slaves of seven sorts; one made captive under a 
standard, or in battle, one maintained in consideration of service, 
one born of a female slave in the house, one sold, or given, 
or inherited from ancestors, and one enslaved by way of 
punishment.” : 

Jagannatha, in explaining the above, says:‘ ‘ * Maintained 
in consideration of service’—who has agreed to 
slavery in consideration of maintenance, whether 
in a season of svarcity, or abundance.” . ; > 


! Dayabpaga, IX, 29—31. 

2 Yajnavalkya, II, 134, 135. 

+ Manu, IN, 179. 

+ 2 Cole. Digest, 17. ; i 


Jaganntitha Bhatta. 
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We thus see that the essentia] condition in these persons 1s 
that they must be slaves. A dasi then is not a common woman 
kept in concubinage. She must be a slave. 

We have also the authority of Dattaka Mimansa and Srmriti 
Chandrika for saying that that woman alone is a dasi “ who 
has been purchased for value paid ”. 

The Dattaka Mimansa says, that “that female, though of 
equal class, who being purchased by a price, 
Dattaka Miman- $ S : Ns te 
sa's explanation of is ‘enjoyed,’ is denominated by former sages 
the term ‘ dāsř. Sar its 7 N 
a dasi”. 

There is nothing in this passage to show that the author 
thought that a commou kept woman was within the definition of 
a dasi. On the contrary, it is quite clear that a purchased 
female slave alone of the Sudra class was regarded as a dasi. 

The Allahabad High Court observes, that “there is 
LANSE authority for holding that there is no such 
Distinction b e- ronal p ; 
tween a concubine distinction as is contended for between a son 
and a female slave. ; < KN 

born of a slave and of aconcubine’’.” We 
would submit with due deference that a distinction is observed 
by the text-writers between a female slave and a concubine. 
The word for female is dasi, and the word for a concubine is 
avaruddha.? 

If you examine the passages of the Mitakshara in which the 
terms das? and avaruddha are used, you will find that a sharp 
distinction was observed between these two classes of females. 
A dasi, whose son was entitled to inheritance, must have been 
enjoyed; but it does not surely follow from this that females 
who are kept as concubines should be regarded as dasi.” The 
author of Madana Parijata, the great commentator of the 
Mitakshara, in commenting on the text referred to by the 
Mitakshara, in I, 4, 22, says, that “women are of two descriptions, 

1 Dattaka Mimansa, IV, 76 ; Smriti Chandrika, 151. “a 
22 All., 136. ? > 
3 Mitakshara, l, 422; II, 1, 28. 
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dasi or female slaves, and avaruddhas or conenbines”. Had 
the term das? included concubines, it would not have been 
necessary to distinguish the one class of females from the 
other. But has we find that a clear distinction was observed 
between them, we are bound to take notice of the fact, 
and maintain that, according to the doctrines 


Among the Sudras 


the only illegitimate of the Hindu law, “a certain description 


fee eae Bar only of illegitimate sons of a Sudra is entitled 
of IE A tonne to inherit the father’s property in the absence 
AR AIST of legitimate issue, viz., the illegitimate sons 
See of a Sudra by a female slave, or a female 


slave of his slave.” 

As slavery has been abolished in India by Royal authority, * 
we may say in the language of the text-writers, that the illegiti- 
mate son of a Sudra by a slave woman “is prohibited in the 
present age”. The chapter, therefore, in the text-books which 
treats of the heritable rights of the illegitimate sons of a Sudra 
by a slave mother, is an obsolete branch of Hindu law. 

Such was the Bengal law. It has now however, been 

altered by a very recent decision of a Full 
engal aw ehanged Bench of the Calcutta High Court in the case 
decision in Rajani of Rajani vs. Nita.’ Sir Asutosh Mookerjee, 

Acting C.J., with whom all the other judges 
except Sir Nalini Ranjan Chatterjee, J., agreed, has, in an 
elaborate judgment discussed the question and has held that the 
translation of Mr. Justice Mitter of the text in the Dayabhaga, 
Ch. XX, para 29° given in Narayan vs. Rakhal* and followed by 
Mr. Justice Ghosh in Kirpal vs. Tukurmani® and in Ram vs. Tek® 
is inaccurate ; ; that the expression ‘ Désyddi Sudrdputra’ in 


1 Act V of 1843. 

*32 C.L.J., 333 ; 25 C.W.N., 433. ~ 

3 . 
SIK JIRA AATA: 

11 Cal., 1; 23 W.R., 334. 


5 19 Cal., 91. 
6 28!Cal., 194. 
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o 


Ch. IX, para 29 of the Dayabhaga means son of a Dāsī or the 
like, the word ‘ adi’ not referring to the text of Manu quoted 
immediately afterwards by Jimutavahana but used in a general 
sense. It has accordingly been held by the Full Bench over- 
ruling the decisions above mentioned that according to the 
Bengal School of Hindu Law also ‘illegitimate son of a Sudra 
by a concubine (in the continuous and exclusive keeping of his 
father and not being the fruit of an adulterous or an incestuous 
intercourse) is entitled as Dasiputra toa share of the inheritance. 
Sir Nalini Ranjam Chatterjee has in a dissentient judgment 
supported with considerable force, the view hitherto accepted 
as correct in Bengal. It is clear from the judgments of the two 
learned judges that opinion is considerably divided as to the 
meaning of the term ‘ Dasi’ and of the passage in question in 
the Dayabhaga ; it is unnecessary therefore to offer any further 
detailed criticism of the judgment of the Full Bench. With the 
utmost deference however, to the eminent judge whose masterly 
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of a large increase in such litigation. The question really 
turns upon the meaning of the term ‘ Dasi’ in the texts of the 
Smritis and the Dayabhaga ; rightly or wrongly in Bengal for a 
considerable length of time it has been held to mean a female 
slave. The Judicial Committee was in a similar predicament 
in the case of Bhagwan Singh VS. Bhagwan Singh 5 where the 
question was whether the texts in the Smritis regarding the 
prohibition of adoption by the twice born, of the daughter’s son, 
sister’s son and mother’s sister’s son were merely monitory or 
mandatory and their Lordships observed that “for 80 or 90 
years there has been a steady current of authority one way and 
the question has been settled in such a way for such a length of 
time as to make it incompetent to a Court of Justice to treat the 
question now as an panut >. Again, in the case of Sri 
Balusu vs. Sri Balusu* their Bords kie judgment in favour of 
the validity of adoption of an only son was considerably influ- 
enced by the fact “ that it would cause the least amount of dis- 
turbance’. There is considerable force in the observation of 
Mr. Justice Chatterjee that “many respectable castes in Bengal 
come within the category of Sudras ana the heritable right of an 
illegitimate son of a Sudra by a kept woman, being declared By: 
the Court would lead to disturbance of well established titles ” 

Those, however, who maintain that “the GEN 

offspring of a kept woman or continuous concu- 
minnares of the ile, bine amongst Sudras are on the same level as 
when they are enti- to inheritance as the issue of.a female slave by 

a Sudra,” would have thus to define their 
rights : “On failure of a_legitimate son by a wedded wife, the 
NE ana sons are entitled to the whole property.” 

When there are legitimate sons, the illegitimate son takes 
only half the share of a legitimate son. If there 
be a daughter’s son, then, in the Bengal School, 
the illegitimate son takes an equal share with him.” 


Bengal School. 


126 I. A., 153. 
28961. A., 113. ieo a ee 
5 Dayabhaga, IX, &1; Dayakrama, VI, 1, 32—35; 2 Cole: Digest, 325. Á ARE 


104 
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If there be a widow or a daughter only, the widow or the 


daughter, in analogy to the daughter’s son, should take an equal 


share with the illegitimate son. 


For, “If any even,” says the Dattaka Chandrika, “in the 


series of heirs down to the daughter’s son, exist, the son by a 


female slave does not take the whole estate ; but, on the con- 


trary, shares equally with such heir.” ' 


Mituakshara 
School. 


In the Mitakshara School in competition with a legitimate 
son the rule is the same as in the Dayabhaga 


school, t.e., the illegitimate son would take half 


the share of the legitimate son.” But where the competition is 
with a widow, daughter or daughter’s son the rule would be 
different. The illegitimate son should not share equally with a 
widow, a daughter, or a daughter’s son, but should take enly a 
half share. 


They cunnot suc- 


There is no law, it is said, enjoining the son of a Sudra 
born of a dasi mother to share the estate of 


nag TG fraperty collaterals. The illegitimate issues inherit only 
eft by their puta- ? z < 
tive father's colla- to their putative father’s estate, and are ex- 


terals. 


cluded altogether from succession to the pro- 


perty of their putative father’s collateral relations.‘ 


We do not know on what ground the son of a dasi can be 


The reason ofthis ©XCluded from the property of collaterals. The 


rule is not obvious. 


son of a das? takes the entire property of his 


father on failure of legitimate children, and he takes half a 
share in competition with brothers born of a wedded wife of his 
father. We thus find that the son born of a slave mother was 
treated in many respects as an adopted son. If he be looked 
upon as an adopted son, there is no reason why he should not 


’ Dattaka Chandrika, V, 31. s 


A Chellammal vs. Ranganatham, 34 Mad., 277; Parvathi vs. Thirumalai, 10 Mad., 334 


3 Sarasuti vs. Mannu, 2 All., 184; Ranoji vs. Kandoji, 8 Mad., 557 (561); but see 2 M.L.J., 


851; Chinnamal vs. Varadarajulu, 15 Mad., 307 ; and Meenakshi vs. Appakutti. 38 Mad., 226, 
_ where it has been held that the share of the iliegitimate son is anal to that of a widow, 





_ daughter or daughter’s son, asin Bengal. 
re, | + Nissar Murtogah vs. Kowar Dhunwant, Marshall, 609. 
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get the rights belonging to such a son. If adopted sons then 
are not only heirs to the adopter, but also to kinsmen, there is 
no reason why the son of a das? should not, by all the analogies 


of Hindu law, and the plain rules of equity and justice, 


be entitled to the property of collaterals. Nay, we may 
go a step further. He should not only inherit lineally 


and collaterally, but should also, like adopted sons, be 
entitled to the property of cognate relatives of his putative 
father. 

“The Hindu law,” says the Madras High Court, “does 
not, like the English law, consider an illegitimate person quast 
nullius filius. It recognises his relationship to his father and 
family, and secures him substantial rights.” * 

Be that as it may, the illegitimate son of one of the mixed 

ake oh! classes, between the second and third of the 
of one of the mixed regenerate classes, for instance, “has no title to 
prg inherit by the ordinary rules of Hindu law, and 
the circumstance that the father was illegitimate does not 
alter the law”. * 
In the case of Mayna Pai vs. Uttaram, an Englishman 
lived with a Brahmin woman (living apart from 
ten byan Bus, her husband), by whom he had two sons. It 
tshman on a Brah was peld, that the sons were Hindus, and the 
question of their right was to be solved by the 
determination of the class of Hindus to which they belonged 
and the rules as to inheritance which existed in that class. It 
was also held, that they should be regarded as Sudras, or as a 
class still lower, and that, in the absence of preferable heirs, 
they should inherit the property ot their mother, and of one 
another. 


! Pandaiya Telaver vs. Puli Telaver, 1 Stokes, 478. 


y Gajapati Harikrishna vs. Gajapati Radhica Pattu Mahadevi, 2 Mad. H. C., 369, 
followed in 12 Mad., 72. : 


32 Mad. H. C., 196. 


Ng 
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In delivering the judgment, the Court said: 

“Certainly, there are many passages of the text-writers 
duh een van Which: recognise the relationship of the son, 
getaran: irregularly begotten, to his mother’s family. 


Yajnavalkya, quoted in the Vivada Chintamani :' “A damsel’s 
child is one born of 2n unmarried woman. He is considered as 
the son of his maternal grandsire. This passage clearly 
recognises the mother and her son irregularly begotten as 
cognate; and the Mitakshara, quoting Manu, points out, that 
if the girl is married, the child, although not begotten by the 
husband, becomes his son, The authorities as to the son 
of concealed origin also bear upon this point, and seem to show 
clearly that the Hindu law, although for obvious reasons not 
recognising as the husband’s son one begotten by a man of 
unequal class, nevertheless gives no ground whatever tor suppo- 
sing that the cireumstance of birth from illicit connection severs 
the union between the mother and her son, so as not to admit of 
heritable blood between them. This being so, there seems no 
ground either of authority or analogy that if Tankaram (one of 
Si the illegitimate sons) had died<without issue, his mother would 
w “not have succeeded to him. This would equally have been the 
case if she was a Sudra, or of a class still lower, as we think 
TAS that, in the view of Hindu law, she was. That the illegitimate 
= offspring of the women of the lowest Hindu classes daily 
ucceed to the property, both of their mother and of one another, 
1 thout question or dispute, we can, upon our own experience, 
firm. It would be illogical if it were otherwise. For the 
ate son of a Sudra, in the absence of preferable p 
s his aeir. That the eet is almost invariably- small of > 
itself — | i | question cor ming gheforess: eS wk = 
Se ‘tio | 
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the practices of Malabar and Canara, which received Hindu 
law not in its present state, but in a condition of which traces 
are still observable in the books. There concubinage is the 
rule, and the whole law of inheritance is based upon the 
existence of heritable blood between the mother and the 
son quite irrespectiveiy of the father.’ There is then no 
agnation at all, nor does the archaism of the Hindu law 
in those provinces attenuate the force of the argument 
from analogy. The form of Hindu law provides for the state 
of a homogeneous people; but even in Manu there are ample 
traces of a period in which various tribes intermixed with 
one another, when the rigid demarcation of the various 
classes had not yet been made. Tt is obvious that the present 
far more nearly resemble the more ancient than the more 
modern condition of the country. ‘There is very little authority 
upon the question now at issue. All the passages to be found 
in the text-books have reference to the right of inheritance, vw 
parte paterna. In Madras, it has never been doubted, that the 
children of the prostitute succeed to the property of the mother. 
We have been unable to find he least authority either in the 
books or in practice for an opinion of Mr. Justice Strange that 
the children must be adopted children. 

“Our reasoning, therefore, is, that there is no authority 
against the existence of heritable blood between the woman and 
her illegitimate offspring. ‘Tankaram (one of the illegitimate 
sons) and his brother are decided to the Hindus. They are the 
Hindu sons of a woman, who was either a woman of a class 
lower than the fourth of Manu’s classes; and in this case, the 
sons are cognate to her and to one another, as the children of a 
class mot twice-born out of wedlock, and entitled to inherit to 
their mother, and only not capable of inheriting to their father, 
because he is not a Hindu at all. If not so, she is a mere 
prostitute, and of the cognation: between her and her offspring 


there exists no doubt whatever.” ` 
12 Stokes, 196. ; ae 


ae eS ae) Oe mi” 
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Reunton.—“ Effects, which had been divided and which 


Reunion, its legal aTe again mixed together, are termed reunited. 


Ya) tc | He to whom such appertain, is a reunited 
er A 
Here the question may naturally arise as to what classes of Hindus 


should be denominated Sudras. As the Hindu law of inheritance, with 
- regard to the right of succession of illegitimate children, varies, says 
the Privy Council (Chuoturya Run Murdun Syn vs. Sahtb Purluhad 
Syn, 7 M.I.A., 18; 4 W.R., 132), according to the different classes of the 
Hindus, it is NE “to consider what those classes are, and were. 
Tt is undoubted that there were originally four classes : (1) the Brahmins ; 
(2) the Khatris ; (3) the Vaisyas ; (4) the Sudras. The first three were the 
regenerate, or twice-born, classes ; the latter, the servile class. It was 
contended that the Khatri and Vaisya classes have ceased to exist, and 
are sunk into the Sudra class, and that there are now two classes only— 
the Brahmin and the Sudra”. “Courts, however, in all cases assume 
that the four great classes remain.” “Their Lordships have uo doubt, 
therefore, that the existence of the Khatri class, and of the Vaisya 
class, as two of the regenerate tribes, is fully recognised throughout 
India.” (See also Namboory Setapaty vs. Kanoo Colanoo Pullia, 3 
Moore’ s Indian Appeals, p. 359.) The three regenerate classes exist it 
true; but it often becomes difficult to distinguish a Sudra from one 
of the pogoneneie classes. We all know that a Sudra is not dwija, or 
‘regenerate ’ ; but where are we to find the distinctive marks by which 
a given person may be easily known either as a dwija, ora Sudra? Even 
“the wearing of the sacred thread, the well-known badge of the regenerate 
classes, cannot furnish in many cases an indubitable test in this vexed 
2 Er Ki question. There are many Thakwrs and Banias who, though they are 
universally recognised as members of the regenerate classes, do not put 
NS pere sacred thread. et 
The only safe ae to Ki in al cases where the determination 
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which tl ‘social | conduct of the given person is regulated. 


e caste of a person is in question, i is to ascertain the customs and i 


widows , a ony equal rights and privileges of legiti- 
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“That cannot take place with any person indifferently ; 
Riera but only witha father, a brother, or a paternal 
Peron, it can be uncle, as Vrihaspati declares—* He, who being 

once separated, dwells again through affection 
with his father, brother, or paternal uncle, is termed reunited.’ ” ` 

Cases often come up before the Courts in the North-Western 
Provinces in which it is necessary to determine whether a given person 
is a Sudra or a member of the regenerate classes. The Kayasthas of 
the North-West and Bombay, for instance, deny that they are Sudras ; 
they claim to be recognised as members of the Kshatriya caste, and 
they justly say that they should be governed by the same laws by 
which the regenerate classes are governed. The word Kayastha occurs 
in Yajnavalkya (I, 336), Vishnu (VII), and Vribat Parasara (X, 10), and 
the Puranas (Padma, Skanda, Bhavishya). The Mitakshara, in com- 
menting upon the text of Yajnavalkya (I, 336), says, that “The 
Kayasthas are scribes and accountants ; they are shrewd and clever, and 
are favourites of the king”. Now the scribes and accountants, aceprding 
to the Viramitrodaya, are dwijas, or members of the regenerate tribes. 
By custom also they are recognised as members of the second order. 
The fact of their wearing the sacred thread, and above all reading 
Vedic Mantras on occasions of offering homa, or performing other 
religious ceremonies prescribed for Kshatriyas, leaves no room for 
doubt on the point. The decisions®f the Courts have been based upon 
these indisputable facts, and in many instances, the Kayasthas have 
been acknowledged as Kshatriyas. 

As regards the Brahmanas (of the ecclesiastical class), it is not 
very difficult to find out the exact subdivision to which a person belongs. 
The Brahmans are divided into the following principal classes : 

( 1. Kanyakubja. 
2. Maithila. 
. Gaura. 


. Sarasvata. ( 
. Utkala. 


Five Gauras ... J 3 
| 4 
x D 
( 6. Maharashtra. 
| 7. Dravira. 
8. Gurjara. 
9. Karnata. 


10. Tailanga. i i : 


Five Darviras 


mm ; 4 ` 
' Mitakshara, II, 9.3. The translation is slightly inaccurate ; the word “only” does 
not occur in the original in pl. 3 of the Mitakshara and in Vrihaspati’s text the words should 
be ‘rennited with him’—see Basanta vs. Jogendra, 33 Cal., 371 (374). MANE IA 
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The enumeration of ‘ father,’ etc., says the Viramitrodaya, 
is simply ‘illustrative,’ and not exhaustive ; and the masculine 
gender is “mot intended to be significant °.’ 


Besides these ten classes, there are secondary classes of Brahmans, 
such as the Mathura Chaubes, Sakaldwipis, and the Kashmiris, etc. 

The Kshatriyas belong either to the Military class or the Civilian 
class. ‘lhe Military classes are— 


1. Suryavansis. | 3. ‘The Agnivansis. 
2. The Chandravansis. 4. The Rishivansis. 


The Civilian classes are what are called wpa-Kshatriyas, and are 
known as Kayasthas. The Kayasthas are subdivided into 


I. The Chitragupta vansis, viz.: 


1. Srivastavya. 7. Nigama. 

2. Balmiki. 8. Bhattanagara. 
3. Gauda. 9. Ashthana. 

4. Mathura. 10. Sakhsena. 

5. Suryadhvaja. 11. Ambashtha. 
6. Kulasreshtha. 12. Karana. 


A Il. The Chandra Sena vansis 


AN It is not very easy to define accurately the Vaisya (mercantile) 
s of Hindus. The line of demarcation separating them from the 
Er ; on the one hand, and the Sudras on the other, has, in many 
e eee been completely obliterated. ‘There can, of course, be no 
i7 doubt that the Vaisya class still exists; but in many cases it is almost 
-impossible to identify them. The Agarwalas and the Khatris, for 
_ instance, are said to belong | to the Vaisya class. Ifa Khatri, however, 
asked to what class he belongs, his invariable answer is, he is “a 
> Kshatriya ”. The tribal classification of the Bhuinhars and che 
Na age is Bias 4 eae Babalan Wa among them Blaiming, to be 
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“The author of the Mitakshara, by saying “not with any 
person indifferently,’ intends not to exclude the mother and the 


7. Kar eaves R 


The Mitakshara (III, 265; see also Yama, V, 54; Angiras, 3; 
Atri, 29) mentions, on the autkority of Apastamba, the following 
secondary (antyaja) classes of Sudras : 


l. Washerman. | 4. Seller of betel leaves. 
2. Shoemaker. | Ə. Kartvarta. 
3. A stage-player. 6. Meda. 


7. Bhilla. 


Various mixed classes have now sprung up. The question as to 
the law of succession by which they should be governed is not easy to 
decide. Formerly, when intermarriage between different classes was 
not disallowed, the offspring of such marriage were governed by the 
law of one or other of the four principal classes, according to the status 
of their father or inother. (Manu, X, 40; Mahabharata Anusasana 
Parva, Ch. 48, vv. 4, 7,8; Ch. 49, v. 17). 

Do the Kai belong to any of the superior classes? In 

Are Kayasthas Several cases which came up before the Courts, they 
Sudras ? were taken as Sudras (Soshinath Ghose vs. Srimati 
Krishna Sundari Dasi, 4 Indian Jurist, N. S., 588). The question, how- 
ever, whether they belong to theesSudra class or not, though raised in. 
some of these cases, was not decided except in the Calcutta case of 
Rajcoomar Lall vs. Bissesur. The question is a very important one, and 
Should be considered in all its bearings. The Kayasthas of Bengal 
indignantly deny that they are Sudras, and several learned treatises 
have been written to prove that they belong to the Kshatriya class. 
(See Kayastha Kaustubha by Raja Rajnarayana Mitra Varma.) 

See (1) Vyavastha No. 60 given by the Pandit of the Sudder 
Dewanee Adawlut, Agta, dated 15th July, 1861. 

(2) Judgment of the Subordinate Judge of Ghazipore, No. 66 of 
9th August, 1861, in Re Mussummat Radhay vs. Musswmmat Rukmin. 

(3) Judgment of the Subordinate Judge of Patna, No. 26, dated 
9th October, 1879, in Re Musst. Ranato Kwar vs. Musst. Rukmin Kuar. 

(4) Judgment of Pandit Bansedhur, Munsif of Tilhar, of 31st 
March, 1818, in Re Sita Ram vs. Sunder Lal. s 

(5) Vachaspatya of Pandit Taranath Tarka Vachaspati, p. 1932. 

(6) Hindi Translation of the Mitakshara by P. PES Pes 
Yajurvedi. ee age 
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like, but only to lay down the restriction, that reunion must be pre- 
ceded by partition, and based upon the distinct E A 


(7) Oudh Gazetteer (published by authority), Vol. II, p. 373. 

(8) Kayastha Ethnology by Munshi Kaliprasad (reprinted in the 
Indian Jurist, New Series, Vol. I, pp. 368, 559, 610 and 759) ; also its 
Appendices I to V (printed separately). 

(9) Review of the Kayastha Ethnology by Raja Luchman Singh, 
Deputy Collector, in conformity with the orders of the Government, 
N. W. P., No. 47A, dated 8th February, 1877. 

(10) Steele’s Law and Customs of Hindu Castes in the Bombay 
Presidency (1826), pp. 89, 94. 
(11) Bhattacharya on Castes, p. 175. 
(12) See also Sastri Golap Ch. Sircar’s Lay of Adoption (Tagore 
= Law) Second Edition, pages 419c and 419d; also several tracts pub- 
lished by members of the Kayastha Society of Calcutta specially one 
called Kayastha Pradip by Sree Prasannakumar Rai, Deb Sarma. In 
the case of Asita vs. Nirode, 20 C.W.N., 901, Chowdhury, J., made an 
observation that the Kayasthas had long been treated as Sudras in courts 
x: and their status as such could no Jonger be questioned. The observation 
is not only an obiter unnecessary for the purpose of the decision but is 
“far from being accurate. (On appeal from the decision the Judicial 
: Gc pare, have, very prener y left the question open (47 I. A. , 140). 






















Rae only WANA Ni but also pas a legal ci of view, so 
ne administration of the Hindu law to this important section of 
@ population i is cencerned ”, 

Be ee the very | recent case Dae Bisonath.vs. Sarasibala, 25 C. W. N., 

I 639, decided by Chief Justice Sir L. Sanderson A 
Mr: Justice Richardson it has been held that a marri- 
rai kes a Kaulin u elbas) Kayastha of 
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(that the property which is mine is thine, and that which is 
thine is mine) ; and thus excluding the union consisting simply 
in the admixture of goods in any way whatever (as amongst 
traders).”* Thus, according to the author of Viramitrodaya, 
reunion may be made by the parties, male or female, who once 
lived in®union. It has been held in the case of Basanta vs. 
Jagendra* that according to the Mitakshara the text of Vrihas- 
pati (XXV, 72) is not illustrative as it is held to be according 
to the Viramitrodaya but is restrictive, Mr. Justice Mookerjee 
observing that commentators cannot be accepted to override 
the view of the Mitakshara. According to the Mitakshara 
therefore reunion jis restricted to three classes of cases, viz., 
between father and son, between brothers and between uncle 
and nephews. In this case the question was if there could be 
valid reunion between first cousins and the answer given was in 
the negative. ' 


born castes, had, by non-observance of some of the pracie specially 
that of upanayana had been ‘degraded to sudradom’. It is an 
important issue whether non-observance of some of the practices can 
permanently degrade people belgnging to a higher caste into a lower 
one and the question was neither argued nor decided, the opinion of the 
learned author being ‘ regarded as decisive on the point’. Suppose people 
of this caste again resume their former practices as many Kayasthas in 
Bengal have done in recent years, what would be their status ? The case 
was, besides, decided upon materials placed before the original Court 
which were anything but exhaustive. It moreover related to Kayasthas 
of Behar and the decision therefore even if correct, is no authority in 
regard to the Kayasthas of Bengal. Lastly, the cases on the authority 
of which the marriage in question has been declared to be valid are 
cases in which the parties belonged to castes which from their origin 
were but different sections of the Sudra caste. Here it is not so, the 
Kayasthas being at most degraded Kshatriyas and so the present case is 
clearly distinguishable. The decision, it is respectfully submitted is 
not correct. Needless to say, it has given e a rude shock to the wine 
Kayastha community of Bengal. 


" Viramitrodaya, III, 13. i E i a : 3 DR aa 
~ 2 33 Cal., 371. À ; ae otc 
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“A special association,’ says the Dayabhaga, “among 
persons other than the relations here enumerated (by Vrilas- 
pati) 1s not to be acknowledged as a reunion of parceners ; for 
the enumeration would be unmeaning.”’ According to the 
Dayabhaga also the. text of Vrihaspati is restrictive.’ 

Srikrishna is of opinion that “the son or other fale des- 
cendants of a paternal uncle ” may also be admitted to reunion ; 
and à fortiori the descendants of a brother are also entitled to 
it. Jagannatha evidently believes that “the father, etc.,” in 
Vrihaspati’s text comprehend all the sapindas in the Dayabhaga 
system of inheritance.” 

Reunion presupposes jointness, then partition and again a 
subsequent junction of estate. There must be junction of estate 
with intention to reunite and not mere living together. Where 
some had separated and others continued to remain joint as 
before, there ig no reunion in the proper sense amongst the 
latter.» In the case of Balabuæx vs. Rukhmabai* it has been 
held by the Judicial Committee that a reunion in estate properly 
so called can take place only between persons who were parties 
to the original partition and no others; when however there is 
a proper reunion, the descendants of those that reunited will 
also be regarded as members of a reunited family.” 

As regards the order of succession among reunited coparce- 

igh cy kk oy OTS; the rule of the Mitakshara is clear and 
sion among reunited simple. On failure of male issue, the surviving 
coparceners accord- 
ing to the Mitak- coparceners alone, and not the widow, ete., shall 
an take the inheritance. In other words, suc- 


cession in a reunited family governed by the Mitakshara is by 


* Day., Ch. XII, 4; Abhay vs. Mangal, 19 Cal., 634 (638). z 
_2 Colebrooke’s Digest, 557. 
ae ey, vs. Hari, 35 Cal., 721; Rusi vs. Sundar, 37 Cal., 703; Gopal vs. Kenaram, 7 
1801. A., 180; 30 Cal., 725; 7 C. W. N., 642. = 
5 Tara Us. Pudum, 5 W. R., 249; Abhai vs. Mangal, 19 Cal., 634; Samudrala vs. Samud- 
ala, 33 Mad., 165; Kristraya vs. Venkatra, 19 Mad. L. J., 723 (F.B.). 
be ® Mitakshara, II, 9. 4. 
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survivorship. The rule of survivorship is not confined to the 
members who actually reunited but applies equally to their male 
issue born after such reunion.” 

There is an exception.to this general rule. The associated 
brother of the whole blood is first in the line of heirs. In default 
of him, an associated halfbrother and an unassociated whole 
brother ‘shall take and divide the estate. Reunion is a reason 
for a halfbrother’s succession. If there be only an associated 
halfbrother and an uterine sister, they inherit the estate and 
divide it in equal shares.” * 

The rule is easy to understand. Whole brothers and sisters 
and associated halfbrothers exclude all coparceners. On failure 
of them, the surviving coparceners take the share of the deceas- 
ed per stirpes. 

There is a passage, however, in another place in the Mitak- 
shara which is weil worthy of notice.‘ The author is discussing 
the heritable right of the widow. The following text of Sankha 
is quoted in the course of the discussion: “The wealth of a man, 
who departs for heaven, leaving no male issue, goes to his 
brothers. If there be none; hss father and mother take it, or 
his eldest wife.’° “In my reverend teacher’s opinion,” says 
the Mitakshara, “the text of Sankha relates to a reunited 
brother.” ® The opinion of the ‘reverend teacher’ is evidently 
endorsed by the author. 

“The author of the Mitakshara and others are of opinion,” 
remarks Mitra Misra, “that this text refers only to reunion ; 
consequently there is no inconsistency in the succession of the 
parents and the widow on failure of the brothers.” 


! Samudrala vs. Samudrala, 33 Mad., 165; Ganesh vs. Bhagirath, A. W. N. (1906), 181. 

2 Samudrala vs. Samudrala, 33 Mad., 165; Kristraya vs. Venkatra, 19 Mad. L. J., 723 
(F.B.); "4T. C., 1077. 

3 Mit., II, ix, 5—13; See Ramasami vs.-Venkatesam, 16 Mad., 440, explained in Samud- 
rala Us. Samudrala, 33 Mad., 165 ; Sheoram vs. Khetri, 6 C. P., L. R., 37.. 

1 Ibid., I, 1, 35. l 

5 Mitakshara, II, 1, 7. 

# Ibid., II, 1, 35. 

7 Viramitrodaya, IV, 9. 
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The fact is, says the Viramitrodaya, that, as regards the 

Be ate He e order of succession to reunited property, there 

thatlaiddowninthe is no fixed principle; hence this order rests 

Viramitrodaya. 4 : ; 

entirely upon the authority of the texts of law. 

“The property of a reunited sonless person goes to the 

brothers in the first instance, in their default to the father, in 

his default to the mother, and in her default to the virtuous wife. 

“The widow takes only her husband’s share in the reunited 
property ; and the other coparceners take their own shares. 

“On failure of the widow, the sister gets the share. 

“On failure of the sister, the unassociated sapindus and 
samanodakas, in order of their proximity to the deceased.” * 

The order of succession given in the Viramitrodaya is 

thus materially different from that laid down in the Mitakshara. 

It is very doubtful whether the author of the Viramitrodaya is 

right in his interpretation» of the passage of the Mitakshara 

referred to. To our mind the author of the Mitakshara never 

laid down the doctrine ascribed to him. He simply said that, 

in his ‘reverend teacher’s opinion’ the text of Sankha referred 

to ‘reunited property’; buthe does not say what his own 

opinion in the matter was. In the chapter on reunion, he 

expressly says that the text of Yajnavalkya regulating succes- 

sion to divided property would not apply to reunited property. 

The rules of succession to reunited property are exceptional. 

He then lays it down, that, in default of male issue and 

brothers, the principle of survivorship would apply.? In 

= the face of such a clear and unmistakable expression of 

Shaye opinion, we shall not be justified in holding that the order of 

succession given in the Viramitrodaya is correct. Dr, Jolly 

so observes: “Mitra Misra has explained the Mitakshara 

of succession to a reunited coparcener in a very 

Eae., Wajak; a ike: an attempt to reconcile it 
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with the Dayabhaga doctrine, though he expresses his entire 
disapproval of that doctrine in one place (p. 205). His own 
system of succession to a sonless reunited coparcener is based 
on a casual remark of Vijnanesvara (Mit., Il, i, 35) about a text 
of Sankha, and stands as follows ( Viram., IV, 9—11). Brothers, 
father, mother, virtuous wife and coparceners: sister, unre- 
united sapindas and samanodakas. However, this system differs 
from the Mitakshara so much that it can certainly not be 
viewed as based upon it, and can have no authority even in the 
Benares School.” * 
You must understand, then, that where reunion has taken 
PREE TE place, ithe brothers are jirst in the line of heirs. 
all the schools of On failure of the brothers, the members of the 
ay reunited family and their descendants succeed 
to each other to the exclusion of the unassociated or not re- 
united branch. This rule is applicable to all the schools of 
Hindu law.” ‘ 
As regards exclusion from inheritance, Manu ordains: 
cxclusion from in.“ Hunuchs and outcasts, persons born blind or 
heritance. deaf, madmen, jdiots, the dumb, and such as 
have lost the use of a limb, are excluded from a share of the 
heritage.”° Yajnavalkya is not evidently satisfied with these 
grounds of disqualification alone. He is of opinion that “a 
person afflicted with an incurable disease and others” * must 
not also claim the heritege. 
The word ‘and others’ in Yajnavalkya’s text are capable 
of bearing a very wide signification. The author of the 
Mitakshara, however, believes that “ under the term “others” 


j p 

* Jolly’s Tagore Law, p. 224. 

2 Tatachand vs. Padmalochan, 5 W-R., 249 ; Gopal Chunder vs. Kenaram, 7 W.R., 35 ; 
Bishwanath vs. Gungadhar, 8 Bom. H C.R., 69; Prankissen Paul Chowdhuri ts. Mathura 
Mohun Paul Ghowdhuri, 10 Moo, I.A., 403; Rampersbad Tewari vs. Sheo Churn Doss, 
10 Moo. LA., 506; Raja Surene i Venkata Gopala Nara Sinha, 3 B.L.R., 41; Kata 
Bully Viraya, 2 Mad., H.O.R., 235; 15 W.R., 4:2; 11 W.R., 500; Sheoram vs. Khetri, 
6 C.P., L.R..37; Ganesh vs. Bhagirath, A W.N. (1906), 181 ; Abhay vs. Mangal, 19 Cal., 634. 


3 Manu, IX, 201. 
* Yajnavalkya, II, 141. 
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are comprehended one who has entered into an order of devo- 
tion, an enemy to his father, one who is guilty of a crime in the 
third degree,’ and a person deaf, dumb, or wanting any organ.” ` 

These persons are debarred of their shares, because they 
are incompetent to perform the religious rites which conduce to 
the spiritual welfare of the deceased.” There are some com- 
mentators however, such as Viswarupa and Apararka who 
maintain that the disqualification is by reason of express texts 
and not due to incompetency to perform sacrifices.‘ Mr. Justice 
Sadasiva Ayyar in a recent Madras case has expressed an 
opinion that unfitness for proper management of property is 
the real reason for the ancient rule of exclusion.’ It might have 
been one of the reasons but the idea that property was meant 
for religious sacrifices pervades more or less the Smritis" and 
shaped the rules of exclusion to a large extent. 

Blindness, to cause exclusion from inheritance, must be 
congenital. Mere loss of ‘sight which has 
supervened after birth is not a ground of dis- 

geen cation: Incurable blindness, if not congenital, is not such 

an affliction as, under the Hindu law, excludes a person from 
ee ritance * or from participating upon a partition. In the 
ease of Gunjeshwara vs. Durga their Lordships of the Judicial 

a - Committee observe: “ That though the word ‘ blindman’ used in 
r : the Mitakshara is somewhat vague, the author could not have 
ae tended by the nse of an ambiguous description to extend the 

‘ohibition | of Manu and to exclude Remon who became blind 
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after they were born. A rule of Hindu Law which is relied 
upon as preventing the natural course of inheritance, ought to 
be clear and unmistakable.” ' In a recent Madras case, 
Mr. Justice Sadasiva Ayyar has held that the rule of Hindu 
Law which makes congenital blindness a bar to inheritance 
has become obsolete. With due respect to the learned judge 
we submit the decision is not correct. The learned judge 
admits that according to Hindu Law congenital blindness 
is a bar but says he “there is no case in which a con- 
genitally blind man has been made to lose his inheritance 
by the decision of a court” and hence he coneludes that 
the rule has become obsolete. If there has grown up in recent 
years any custom in derogation of the law that congenital 
blindness bars inheritance, such custom requires to be proved by 
clear and unmistakable evidence in numerous instances. The 
negative in such cases proves nothing; it must be shown posi- 
tively that the congenitally blind have inherited in numerous 
eases. As observed by Sir Asutosh Mookerjee: “ It is obviously 
one thing to show that in recent years occasions for the appli- 
cation of a particular rule of inberitance have grown fewer and 
fewer .. . and an entirely different thing to establish that the 
particular rule of inheritance has been superseded by the 
growth of a contrary custom in a specified locality, family or 
section of the community. To establish the existence of such 
a custom, evidence must be adduced to show that in numerous 
instances succession had taken, place to the estate of 
deceased persons in contrayention of the prescribed rule 
of inheritance . . . The essence of the matter is that 
a rule may be deemed obsolete by the layman, merely 
because there is no occasion for its application; but this is 
clearly not ‘equivalent to the destruction of the rule by the 


growth .of a contradictory custom.’ Besides, cases like the 


1 44 LA., 229 (284) ; 22 C.W.N., 74 
= Yellavajhala vs. KERL 43 Mad., ; 
3 Rajani vs. Nitai, WA 2 C. L, J., 333 (78); 25 C. W. N., 433. $ 
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one before the Judicial Committee referred to above show that 
the rule of exclusion in the case of congenital blindness are not 
regarded as obsolete by the people, for otherwise there would 
have been no need for such litigations. No doubt, some of the 
rules of exclusion such as in regard to prodigality or being 
addicted to vice or being devoid of virtue and so on have long 
been abrogated if they were ever at all enforced, but 
congenital blindness is surely not one of them. The same 
remarks apply to those that are deaf or dumb. Their 
deafness and dumbness, to operate as grounds of disquali- 
fication, must be proved to have been congenital and incurable.’ 
The loss of a sense ora limb is, according to Manu, a ground 
of disqualification. ‘The term used by Manu, in the text quoted 
above, to signify a person who is devoid of a sense, is ‘ nirindriya’ 
The Mitakshara, in explaining this word, says: “Any person 
who has lost a sense by disease or other cause is said to be 

< devoid of that sense.” * 
It would appear from these words that loss of a sense 
E arising from any cause whatever is a bar to inberitance. “NO 
f HERDS .? says Justice Westropp, “the term nirindriya standing 
“alone may indicate the loss of a sense, organ, limb, or citer ber: 
We must depend upon the context to discover which of these 
2 meanings the Rishi intended it to bear. Seeing that Many had 
EAS already, in the same text, made express provision for the 
im otent, the blind, the deaf, the dumb, the insane, and the 
Ce we are ‘st ee inclined to think that, ibyes nirindriya,” 
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who have lost the use ofa limb signifies those who have been de- 
prived of a hand, a leg, or any other member of the body. Such 
persons are not competent to perform ceremonies prescribed in 
the Vedas and Smriti. They are consequently not, entitled to 
inherit paternal property.’ 

“But even assuming that Manu meant by ‘ nirindriya’ to 
indicate deficiency in a sense or organ not already provided for, 
and that we should give a forced and unnatural construction to 
his language if we were to hold that, after expressly pro- 
viding that congenital blindness or deafness should disqua- 
hify, he meant by ‘ nirindriya’ that blindness or deafness from 
“any cause should have the same effect. The rule expressio unius, 
exclusio alterius, might be properly applied, and would thus leave 
the phrase ‘ nirindriya’ in the text of Manu and the 4th placi- 
tum of sec. x, chap. ii of the Mitakshara to operate not only 
where there is a deficiency of limb or member, but also a deficiency 
of any sense or organ not expressly provided for by Manu. We 
are not, however, to be understood as deciding that a deficiency in 
any sense or organ is in those passages implied in the word ‘ nirin- 
driya’ as employed by Manu in ghap. ix, pl. 201 ; or anything more 
than that he is not by that term to be understood as referring 
to deficiency in any sense or organ, for which deficiency he had 
already specially provided. 

“ Nilakantha, in the Mayukha, chap. iv, sec. 11, quotes, 
amongst other texts, that of Manu, without contradicting or 
qualifying it, but with this remark—that, as to the words, ‘ have 
lost a sense’ (nirindriya), they mean ‘deprived of the nose or 
the like’. . . . But it is hardly probable that, if superven- 
ing deficiency in the more valuable senses of sight or hearing, 
or in the organ of speech, or in the reasoning faculty, were not 
permitted by Manu to work disinherison, he regarded a defi- 


ciency jn minor senses of taste, touch, and smell as sufficient to 


291 


produce that effect. a Pe 


' Murarji vs. Parvati, 1 Bom., 177, at p. 155. | eo) ka Nas 
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There can be no doubt that the word ‘ nirindriya > in the 
text of Manu signifies those persons who are “ devoid of a sense or 
organ,” and who have not been already expressly mentioned in 
the first part of the verse. Those then who are deprived from 
their birth of any organ or sense are incapable of taking the 
heritage. It would follow that if a person be totally deficient in 
the senses of touch, taste or smell, from his birth, the heritable 
right does not accrue to him. Supervening deficiency ina limb, 
organ, or sense does not work disinherison; but congenital 
defects, if incurable, are grounds of disqualification. 

The lame and the cripple have been expressly excluded. 

Tee RO The term lame, says Jagannatha, being con- 
tiguous to the word ‘blind’ (in the text of 
Yajnavalkya) must signify born lame. “ In like manner, persons 
deprived of the use of their hands must signify such as are des- 
titute of the use of both hands from the day of their birth,” and 
they also are incompetent to inherit.’ If a man has the use of 
one hand, or of one foot, inasmuch as there is no general or total 
failure of those organs, such a person cannot be excluded.” In 
a Calcutta case? it has been held that lameness will be no bar 
unless it is proved that the person was a cripple from birth and 
ina Madras case,‘ Bhashyam Ayyangar, J., has also held that 
lameness which is not congenital is no bar, the learned judge 
expressing a doubt whether even if congenital, it is a bar. 

Insanity and idiocy are grounds of exclusion. “A madman,” 
says Jagannatha, “signifies one insane from his 
birth.” ° An idiot is “a person deprived of 
the internal faculty ; meaning one incapable of discriminating 
ea from jawe ” © An idiot, continues Jagannatha, “is one 


Insanity, idiocy. 
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devoid of knowledge of himself and others. An idiot is one 
whose intellectual faculties are imbecile”. “ An idiot,” says 
the Madras High Court, “is one of unsound and” imbecile 
mind who has been so from his birth. The question of unsound- 
ness and imbecility is to be determined not upon wire-drawn 
speculations, but upon tangible and unmistakable facts.”“ The 
mental incapacity which is to disqualify on the ground of idiocy 
is not utter mental darkness. If, however, a person is unfit for 
the ordinary intercourse of life, he is, as to all legal disabilities 
and incapacities, in the position of an idiot. On the other hand, 
if a person is merely of weak intellect in the sense that he is 
not up to the average standard of human intelligence, or 
endowed with the business capacity to manage his affairs 
properly he is not to be excluded.” 

There can be no question that idiocy, to justify disqua- 
lification, must be proved to be congenital. But opinions differ 
as tothe question whether lunacy, to become an impediment to 
inheritance, must also be congenital. Jagannatha, we have seen, 
is of opinion that that person alone is excluded from inheritance 
who is “insane froin birth.” Jt is believed, however, that, as 
madness is more a disease than incapacity of the mind, it must 
not be placed in the same category as blindness, dumbness, 
idiocy, etc. We are simply to ascertain whether a person was 
insane at the time the succession opened out. If he was insane 
at the time, he must be excluded. “A porson need not be 
incurably insane in order to be incapable of inheriting, nor is it 
necessary to show, by clear and positive evidence, the absolute 
impossibility of a cure.” * ‘If it can be simply shown that a party 
was insane at the time when the succession opened, he is incap- 


able of inheriting, although it may not have been congenital °. 
12 Colebrooke’s Digest, 435, 436. 
* Tirumamagul Ammal vs. Ramasvami Ayyangar, l Mad., A.C., 214. 
ï Surtievs Narain, 12 All., 530.. 
! Dwarka vs. Mohendra, 18 W.R., 305; Deo vs. Budh., 5 AN., 509. 


č Dwarika Nath Bysack vs. Mahendranath Bysack, 9 B.L.R., 198: 18 W.R., 305; 
Brajabhnkan Lal Ahasti vs. Bichan Dohi, B.L.R., 204. See also Bodhnarain vs. Omrao, 
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If we consider, however, the position of the term ‘madmen °? 
in the text of Manu, we cannot resist the conclusion that, to 
justify e&Xclusion, insanity must also be proved to be congenital. 
‘Madmen, ‘idiots, and ‘the dumb’ form a compound word. 
As they are members of the same compound word, all the terms 
must be connected with the same qualifying epithet ‘born.’ [a 
other words, born madmen, born idiots, and persons born dumb 
are excluded from a share of the heritage. If you say that, to 
justify disqualification on the ground of idiocy and dumbness, 
these two defects must be shown to be congenital, it stands to 
reason that you should also show that lunacy, in order to 
become a ground of disqualification, must also be proved to be 
congenital. You cannot give the last two terms of a compound 
an attribute which you deny to the first term of the word. You 
must either say that lunacy, idiocy, and dumbness must all be 
congenital, or you must say that they need not be congenital. 
But you are obliged to admit, that, in order to be grounds of 
disqualification, idiocy and dumbness must be ascertained to be 
congenital. You have, therefore, no other alternative but to 

admit that a madman, to be incapable of inheriting, must be 
born insane’ According to case law, as we have pointed out, 
= insanity to be a bar, need not be congenital but it is sufficient to 
>. prove insanity at the time succession to the property opens out. 
e wi 4 An incurable disease, according to Yaj navalkya, is an impedi- 
Incurable disease ment to inheritance. Itis very difficult, however, 
L the present day, to say what diseases are ‘incurable.’ Where 
is 3 contended that a person is incapable of inheriting by reason 
ne incurable disease, the strictest proof of the incurability of 
ee) Fils bes required? a SEAS in certain forms i is said 
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to be incurable. “It as‘ a well-known fact’ im 
Leprosy. medical science,” said the Madras Sudder 
Court, “that the disease of leprosy assumes in some cases 
a mild and curable form, while in others it appears in a 
virulent and aggravated type. The Sudder Court find, on 
consulting the best authorities on the subject, that it is im 
the latter case only that the disease is regarded by Hindu 
law as a disqualification entailing forfeiture of inheritance.” * 

Leprosy then, to be a ground of disqualification, must be of 
the sanious or ulcerous type. In two recent cases both the 
Bombay” and the Madras” High Courts have held that a person 
suffering from anesthetic or nerve type of leprosy, even if 
incurable is not excluded from inheritance. Mr. Justice Russell 
observes that “the reason for the disqualification of a man 
suffering from leprosy is that he must be in such a condition 
that the society of his fellowmen must be refused to him”. The 
view has been endorsed by the Madras High Court. 

The Hindu religion regards the disqualifying diseases, such 
as leprosy, etc., as visitations not only for sins committed in 
a preceding state, but also for-sins committed in this life; and, 
therefore, such visitations are not necessarily congenital in order 
to disqualify. The condition of congenitality is applied to 
insanity, blindness, lameness, etc., but not to an obstinate or 
agonising disease. ‘The author of the Dayakrama Sangraha, 
however, is of a different opinion. According to him, “a long 
and painful disease” means a painful disease “ from the period 
of birth.” ° 

As “the obstinate diseases” and “agonising distempers ” 
are only the effects of heinous sins committed, if proper penance 

. 


l Muthuvilaya v=. Parasakti, Mad., S. C., 1,860, p. 238; Janardhun Paudurang vs. Gopal 
Basudev Pandurang, 5 Rom., H. C., 145. 

2 Ananta vs. Rama Bai, I. L. R., 1 Bom., 554; see Bhagaban vs. Roghu, 22 [.A., 94; 25 
Cal. >843; Rangayya’ vs. Thanikachalla, 19 Mad., 75. ; 

3 Ranchod vs. Ajoobai, + Bom., L.R., 1,149. 

* Kayarohana Us. Subbaraya, 38 Mad., 250. 

? Dayakrama Sangraha, ITI, 11. 
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be performed, the disqualification may be removed. “For legis- 
lators,” says Jagannatha, “have propounded penances equivalent 
to the sufferance of such pains as would be produced by that 
sinful taint.” ’ In some cases, however, the cure is worse than 
the disease itself. In others again the sinfulness of the offence 
may be removed by expiatory penance, but the impediment to 
succession still remains. Be that as it may, the question of 
expiatory penance may, with great advantage. be taken into 
consideration in certain cases of obstinate and agonising diseases. 
“Where a party, alleged to be disqualified from inheriting by 
leprosy, volunteers to state that he has performed the penance 
required by shasters, he thereby admits that the leprosy demands 

ed expiation, and must prove the expiation to have been made.” 
Elephantiasis, atrophy, and marasmus are also mentioned 
among disqualifying diseases. Speaking of 
them Jagannatha says: “A person afflicted 
with elephantiasis, and who has not made expiation, is excluded 
ag} | from inherita nce; but one who has made atonement shall take a 
a lare, ‘since the sinful taint is removed ; for that was the sole 
cause of his exclusion. This<s accurate ; and, in like manner, 
a person afflicted with marasmus is only excluded if he have 

not made expiation.” _ | 

Spa os > The « age of one formally < degraded * is expressly 
| Doss of caste. ordai ained in t the texts of Manu and Yajnavalkya. 
sa l to be degraded “ who kah slain priests, 
e other jana crime,” ’ and those who 
| 1 men from the communion 
ae now GEN relief 
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force within the territories subject to the Government of the 
East India Company, as inflicts on any person forfeiture of 
rights or property, or may be held in any way to impair or 
affect any right of inheritance, by reason of his or her removing, 
or having been excluded from the communion of any religion, 
or being deprived of caste, shall cease to be enforced as law in 
the Courts of the East India Company and in the Courts 
established by Royal Charter within the said territories.” The 
effect of this law is, that simple loss of caste does not operate as 
an impediment. The old Hindu law branded as infamous those 
persons who committed an atrocious crime, and caused them to 
forfeit all civil rights. Nay more, they were excluded from the 
communion of caste and religion. Those who were guilty of 
heinous offences, and were consequently degraded and expelled 
by their kinsmen, were considered by Hindu law as dead to 
society, and libations of water were directed to be offered to 
their manes as though they were naturally dead, “ out of the 
town, in the evening of some inauspicious day.” * The forfei- 
ture of inheritance was inflicted as a severe punishment for the 
very grave offence committed “by a ‘degraded’ person. His 
loss of caste or exclusion from fellowship was a penalty which 
he paid to his friends and relatives with whom he associated, 
and who were scandalised by his misdeeds. It was the com- 
mission of a grave offence which caused loss of caste; and it is 
this loss of caste for which the British Legislature has 
given relief. 
The Madras High Court” says the question whether a 
Can a mudeer murderer-can inherit to the murdered person is 
ee “the murder. not answered in Hindu Law and holds that on 
general principle that uo one shall be allowed 
to benefit by his own wrongful act such a person cannot 
inherit. It was not necessary for the Rishis to lay down any 
' Manu, XI, 183, | TE 


2 Vedanayaga vs. Vedammal, 27 Mad., 591. 
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specific rule for murderers, for a person guilty of such heinous 
offence would be an outcaste, deprived of every proprietary 
rights and considered as dead. In the case of Nilmadhab vs. 
Jotindra, Nilmadhab, the patricide, returned after twenty years 
on being released and claimed with his wife and an afterborn 
son, maintenance from his own son Jotindra who with another 
son of the murdered man had inherited the estate in equal 
shares. It was held that the patricide though excluded from 
inheritance was entitled to maintenance out of his father’s 
estate; that his wife, if chaste, was also entitled to maintenance 
out of the estate which would have been her husband’s but for 
such exclusion; and the afterborn son was also allowed main- 
tenance on the ground that his case was covered by the texts 
which provided for all dependent members of the family. <A 
mother who has been a party to the murder of her son cannot 
succeed to the property of the son.” The wife of the murderer 
however, if herself innocent is not debarred from inheriting the 
murdered man as it would be inequitable to visit the sin of ber 
husband upon her. 
It must not be supposed that the rule about exclusion 
Wiwpuciined applies only to males; it applies also to female 
females excluded. heirs. ‘‘ The masculine gender,” «says the 
Mitakshara, “is not here used restrictively in speaking of an 
outcast and the rest. It must be, therefore, understood, that 
the wife, the daughter, the mother, or any other female being 
disqualified for any of the defects which have been specified, is 
likewise excluded from participation.” ' But the rules of ex- 
TH clusion ought not to be applied to females inheriting stridhan ; 
vA for as observed by the Judicial Committee “a rule of Hindu 
ers which is relied upon as preventing the natural course of 
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>1 


inheritance ought to be clear and unmistakable ”. 
the ordinary canon of interpretation an exception to a general 


According to 


rule is to be strictly construed. 
The legitimate issue, however, of disqualified persons are 
P nat excluded. They are entitled to the inherit- 
if fee from dinali. ance, “according to the pretensions of their 
sath os fathers,” * ‘‘ provided they be faultless or free 
from defects which should bar their participation.” * The legiti- 
mate issue of the body alone are entitled to this heritable right. 
But not adoptea Lhe adopted sons of disqualified persons cannot 
nee claim such a right.’ 
Although the legitimate issue of disqualified persons are 
Does theruletha, “ot debarred from inheritance, it must be 
estate onpo vested distinctly understood that an estate once vested 


cannot be diversted 
apply in the case Of cannot be divested in favour of the son of an 


an after born son of 

a disqualitied heir > excluded person born after the death of the 
ancestor. When the legitimate issue of the disqualified person 
inherit, they do so not as kis heirs, but as the heirs of the original 
proprietor. To all intents and purposes the disqualified person 
is viewed in the eye of the law as dead ; and, consequently, the 
next-of-kin of the original proprietor—whoever they may be, 
whether the sons of the disqualified person, or any ocuer kins- 
men—are entitled to the succession. Accordingly, the son of a 
deaf and: dumb man, born after the death of his grandfather, 
cannot succeed to the estate descended from his grandfather. 
A died leaving four sons. One, P, was born deaf and dumb. 
B lived in commensality with his brothers. Some time after 
As death, a son was born to B. It was held by the Calcutta 
High Court, that B’s son was not entitled to succeed as heir to 





a share of the property descended from A.” 9 


À Gunjeshwara vs. Durga, 44 I.A., 229 (234); 22 C.W.N., 74. 


2 DayaDhaga, V, 19. SNIE 

3 Mitakshara, 1I, X, I0; © A R T Laa N Sc eae 

* Tbid., 11, X, 11. 5 ENTA D 
? Pareshmani Dasee vs. Dinonath Das, I. B. L. R., 117. gh A = 
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The son of the excluded person not being in existence at 
the time the succession opened, the heritable right could not 
accrue to him. If the estate has already vested in a full and 
absolute owner, his heirs shall get the heritage after his death, 
and not the after-born of a disqualified person whose title 
would have been superior if he had been born during the 
lifetime of the original proprietor. Suppose a Hindu dies 
leaving a son born blind, and a widow; the blind son is 
excluded, the widow inherits. On her death, the nephew of the 
last full owner succeeded as heir. After the estate had vested 
in him, the blind man mentioned above had a son born to him. 
The question is, would the nephew of the original proprietor 
in whom the estate had vested be divested of it in favour of 
the blind man’s son? The question. is not difficult to answer. 
As the estate had already vested in the nephew, he cannot 
be deprived of it; he has become the full and absolute owner. 
He would now become a fresh stock of inheritance, and the 
course of subsequent succession would be traced from him.’ 
The rule, “an estate once vested cannot be divested,” does not 
apply, however, to the case Of the son of an excluded person, 
if, having been begotten and being in the womb at the time of 
the ancestor’s death, he is afterwards born capable of inheriting. 
This is no doubt true in the Dayabhaga school where right to in- 
herit accrues on the death of the last owner. But in the Mitak- 
shara schoo] in regard to ancestral property where proprietary 
right accrues from the birth of a coparcener it is not so clear if 
the rule that estate once vested cannot be divested should apply, 
although it has been applied by the Bombay and Allahabad 
High Courts in the cases noted below. In a Madras Full Bench 


case? a different view has been taken and Chief Justice Turner 


in an elaborate judgment has pointed out the distinction in this 
1 Kalidas Dass vs. Krishna Chandra Dass, 2 B. L, R., F. B., 103; 11 WR, 11, See also 


|., 509 (F.B.). 
3 Krishna vs, Sami, 9 Mad., 64 (F.B.). ; 


Ba i vs. Pandurang, 6 Bom., 616; Pawadewa vs. Venkatesh, 32 Bom., 455 ; Deo vs. Budh., 
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respect between the two schools. Where for instance, two 
brothers A and B lived jointly having coparcenary property 
and one of them (B) died leaving a deaf and dumb son (C) 
and the whole property vested on the surviving brother (A) 
and on his death on his son (D), the question is if C who was 
deaf and dumb then gets a son (F) will such a son divest D 
protant and be a coparcener with him and be entitled to 
recover a half share of the property in a suit for parfition. 
The Madras High Court has answered the question in the 
affirmative holding that in such a case the estate vests on the 
death of the grandfather (B) on the qualified heirs subject to 
the contingency of its being divested on the recovery of the 
disqualified or the birth of a qualified heir. 
Now, suppose again, in the blind man’s case that the man 
Bee cs had himself recovered his sight after the estate 
e Ter baaa aiy aiaa had vested in a son of the nephew mentioned 
above. The rule, “an estate once vested cannot 
be divested,” would also hold good in this case. The blind man 
who has recovered his sight has no chance of getting the heritage 
now.’ If his blindness was cured during the lifetime of his father, 
then, of course, when the succession opened, he was the nearest 
heritable sapind« of his father, and would at once be entitled to 
to the inheritanee. The rule in such cases is, that, on the death 
of the last owner, the succession should at once devolve upon 
those persons who are capable of succeeding as next-of-kin of 
the deceased proprietor, leaving thé disqualified persons out of 
consideration altogether. 7 
This is no doubt a perfectly sound rule in the urakka 
scheol, but the Mitakshara,* the Viramitrodaya ° the Mayukha “ 
and other commentaries say that if the physical defect be removed 


1 See Deo vs. Budh., 5 All,, 509 (F.B.) which was a case of insanity. 
2 Mit., IT, x, 7. - 
s Vira., VIII, 4. 

* Mays, IV, vi, 2. ` 
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at a period subsequent to partition, the person formerly disquali- 
fied will then receive his share on the analogy of the rght of a 
son born after partition. It stands to reason therefore that in 
regard to ancestral property in the Mitakshara school in case 
of removal of disqualification the estate once vested as held by 
Turner, C.J., would also be divested, both in case of partition and 
inheritance as on principle, no distinction can be made between 
them. 

If however the interest has already vested by birth or by 

SENE ETRE OE succession, subsequent disqualification will not 
aaaiSce ton. divest A contrary view however has been 
taken by Mitter, J., in a Calcutta case and by Westropp C.J 
ina Bombay case where it has been held that a disqualification 
such as insanity or leprosy supervening before partition of the 
ancestral estate would debar the afflicted person from a share 
in the ancestral property.” With the, utmost deference it is 
submitted the view is not correct. 

Cusrom.— Immemorial custom,” says Manu, “is. trans+ 
cendant law.’ “ T 
tribe, and famfiy,” says Vrihaspati, “ which 

Reve been introduced by the ancients, should be preserved 
intact, otherwise the subjects rebel, popular disaffection takes 
place, and the army and treasure are destroyed.” here is a 
consensus of opinion among all Hindu legislators, that a rule of 
conduct repugnant to custom should never be followed.’ 

Law, in the language of Manu, is grounded;on immemorial 
custom.’ Custom supersedes the general law. Custom, when 
it is ancient, invariable, and established by clear and positive 
proof, overrides the usual law of inheritance. In order, how- 


VET to legalise any deviation from the strict letter of the law, 


4 irbeni vs. Muhammad, 28 All., 247; Dwarka vs. Mabend K 
306 ; Sankn vs. Pattamma, 14 Mad., 289. endra, 9 B.L.R., 198; 18 W.R., 
2 Ram vs. Laljee, 8 Cal., 149; and Ananta vs, Rama, 1 Bom., 654. 


3 Manu, I, 108. 


hose usages of 
Bate e usages of a country, 


| 4 Mitakehara, III, 18. 
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3 Rajani vs. Nitai, 82 O,.L.J.y B83, at p. 374 (F.B). | ees 
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it is necessary that the usage authorising such deviation should 
have been prevalent during a long succession of ancestors in the 
family, when it becomes known by the name of kulachara. It 
should be distinctly understood, therefore, that “it is of the 
essence of special usages modifying the ordinary law of succes- 
sion that they should be ancient and invariable, and that they 
should be established to be so by Clear and unambiguous 
evidence. It is only by means of such evidence that the Courts 
can be assured of their existence, and that they possess the 
conditions of antiquity and certainty on which alone their legal 
title to recognition depends.” © In the case of Hur Purshad ys. 
Sheo Dyal, their Lordships of the Judicial Committee observe “ A 
custom is a rule which in a particular family or in a particular 
district, has,.from long usage obtained the force of law. It 
must be ancient, certain, and reasonable, and being in derogation 
of the general rules of law, must be construed strictly ” 

“ Under the Hindu system,” says the Privy Council, ‘ clear 
proof of usage will outweigh the written text of the law ”* 
which, as Sir Asutosh. Mookerjee rightly points out, “is in 
complete accord with what had been ordained centuries ago by 
Manu (VIII, 41, 46) and Yajnavalkya (I, 342) and was 
re-echoed by Jimutavahana when he proclaimed “ that a thing 
cannot be altered by a hundred texts.”* “A family,” say 
Messrs. West and Bühler, “cannot make a custom for 
itself in opposition to the general law of the country. 
But where the family is found to have been governed as 
to its property by a custom which has been submitted to 
as compulsory, that custom is itself law.”* It was at 


one «time doubted whether a single family could have a- 


custom different from that of surrounding families. Usages, 


2 Raj ali Nagendur’ vs. Rughoonath, W.R., 1864, pp. 20, 39; i Ratininkan ing vs. Sivanantha, 


17 W. R., 853 ; 2 S. D., 147 ; 14 Moore’s, I.A., 570 (585.) ; Har urshad vs. Sheo D 
259 (285); 260. W.R., 55 (70); E naa A va, Jambu, 87 Ñ AS 98 ; Abdul vs. Sona, Sra. ie 


* Collector of Madura vs. | Motoo Ramlinga, 13 M.I.A., 397 (436); 10 W.R., P.C., 1 aD. 
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even of a particular family—‘“ differing from the law of the 
surrounding district applicable to similar persons ’’—have 
been held to be valid, “if they are certain, invariable, and 
continuous,’ and are not immoral or contrary to public 
policy. “A king,” says Manu, “ who knows the revealed law, 
must enquire into the particular laws of classes, the laws or 
usages of districts, the customs of traders, and the rules of certain 
Jamilies, and establish their peculiar laws, if they be not 
repugnant to the law of God.”’ Any special rule of inheritance 
therefore, proved to exist in a Hindu family, and whichis ancient, 
uniform, and reasonable, and not repugnant to the fundamental 
principles of Hindu law, should not be refused recognition. In 
order to establish a /ulachara, or family custom of descent, 
there must be shown either a clear, distinct, and positive 
tradition in the family that the custom exists, or a long series 
of instances of anomalous inheritance from which the kulachara 
may be deduced ;* and for purposes of ascertaining the custom 
of any given family on particular points, there can be no more 
important source of information than than the declaration of 
successive heads of the family on solemn occasions. 4 


‘ i í = 

1 Raja Rajkishen Sing vs. Ramjoy Surma, 1 Cal., 186 (P.C.); Rawut Urjun Singh vs. 

2 Rawabd tots, 6 Moore’s, LA., 169 ; Ghasti vs, Umrao, 20 I.A., 193; 21 Cui, 140... vs 
2 Manu, VIII, 41. | 
a 3 Heeranath (Maharani) vs. Burm Narain (Baboo); 15 W.R., 375. 
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780. 


exception to the rule, 780. 


Abhyudayika sraddha, 70. see 


Vriddhi Sraddha. 
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when entitled to perform 
adoptive father’s sraddha, 
83-84. 

when may perform sraddha 
of his natural father, 87. 

history of, 195-198. 
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197-198, 422. 

position in Devala’s text how 


interpreted in D. B., 422.7 


rights in different historical 
periods, 421-423. 
succession of, 402-434. 
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times, 236, 333, 350, 382, 
417. 
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350. 

present status of, 421. 
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son, 425-426. 
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427-428. 
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dhan equally with a 
natural born step-son, 426. 

share on partition with an 
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no curtailment of share in 
the case of sudras, 429. 

curtailment in the case of 
twice-born castes, 429-451. 

Vasistha’s text how inter- 
preted in the Mit. schools. 
429-430. 

Katyayana’s text how inter- 
preted in D. B. school, 
429. 
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limit of time for a widow to 


adopt, case-law on, 432- 
434. 

Kritrima form of, 414. see 
Kritrima. 


dwyamushyana form of, 418. 
see Dwyamusbyana. 


Affiliation. see Subsidiary 
sons. | 
of daughters, not in vogue, 


408, 410-411. 
practice of, in ancient trmes, 


408-409. 
how viewed, if existent now, 
410. 
Affinity. see Propinquity. 
Mit. system of inheritance 
based on, 622. 
determines the heritable 


right, 622. 
sole basis of inheritance in 
both schools, 750-751. 
doctrines of—and spiritual 
benefit not hostile but 
complementary, 484, 490- 
491, 712, 746-752. 
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system, 735- 752. see 
: Spiritual benefit. 
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cognate sapinda preferred to 
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line under D.B., 684, 700. 
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and cognate sapindas of 
the same line, 682, 724- 
725, 730. 

Manu on—and cognate des- 
cendants, 686. 
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and cognate  sapindas, 
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743, 750-751. 
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distinct, 21. 
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Aphoristic Period, 133, 144, 
155. see Dharma Sutras, 
legislators of the, 144. 
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order amongst matri—, 612, 
640 
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enlarged by case-law, 613- 
615 

is the order or succession in 
Mit., very obscure ?, 622. 

principle of spiritual benefit 
a safe guide in doubtful 
cases, 616-623. 
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under what class—connected 
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brother’s or mother’s sis- 
ter’s son, 623-624. 

mother’s paternal aunt’s son 
to be preferred to father’s 
maternal aunt’s son, 624. 

is father’s paternal aunt’s 
son a pitri—?, 626-627. 

is mother’s paternal aunt’s 
son a matri—?, tbid. 

Judicial Committee’s inter- 
pretation of the text cri- 
ticised, 625-627, 633-634. 


Satatapa’s classification of— 


inconsistent with Mit. 
principles of propinguity, 
623-627. 


‘a leads. to aa gna. 4 confu- 
sion, 635- 686. 3. ane 


~ hae wd Ke 
— 
b: 
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Bandhus, (contd.) 


Baudhayana, 


eae 


different interpretations of 
Satatapa’s text, suggested, 
628-631. 


West and Buhler’s view of—s 
mentioned in the text to 


come before others cri- 
ticised, 631-633. 
complete list of—s in Mit. 


and their order of succes- 
sion, 636-641. 

how to compute degrees of 
relationship among — sS, 
497-499. 

Mit.—s, heirs in the Bengal 
school according to Raghu- 
nandana, 727. 

Jagannatha’s comments on 
the above, 729-730. 

views of Jagannatha criti- 
cised, 730. 

are Mit.—s, also heirs in 
Bengal school ?, 726-730, 
753-754. 

133-138, 200, 
205-206. 

relative age of—and other 
Dharma sutras, 133-144. 

similarity in the views of— 
and Apastamba, 135. 

difference between them,1386- 
137. 

followed Gautama, 137. 

on illegitimate sons, 141. 

on putrika putra, 193. 

on succession, 200, 205-206. 

on exclusion of women from 
inheritance, 208. 

on sapinda, 205. 

Jimutavahana (D.B.) on defi- 
nition of sapinda by—, 
669, 673-674. 

definition of sapinda by— 
excludes kinsmen related 
through females, 671, 673. 


‘Behar, — Kritrima adoption 
So m; 413. Pr ee 
Poe eee ae ae 





Benares, 


Bengal 


Kritrima 
in, 413. 


adoption 


Benares school, see Sapindas ; 


Birth ; Spiritual Benefit” 
order of competency to per- 


form sraddha in, 81-88, 
739-740. 

standard works in, 314, 316, 
317. 

law of, regarding number 
and priority of heirs, 441- 
442. 

Spiritual principles applica- 
ble to, 101-104, 454-455, 
505, 738, 752. 

points of agreement and 
difference in the law of 


inheritance between Ben- 
gal school and—, 367,270- 
276, 743, 750-752. 
basis of inheritance in, 750. 
rival claims in, how settled, 
750. 


female heirs 
545. 

rival claims between daugh- 
ters how settled in, 801. 

doctrine of general exclu- 
sion of women from inheri- 
tance in, 531. 

school, see Birth ; 
Dayabhaga; sapinda; spiri- 
tual benefit. 

rules regarding competency 
to perform sraddha, 92-94, 
741-742. 

spiritual benefit, key to the 
law of inheritance in, 104, 
658. 

standard works in, 315. 

points of agreement and 
difference in Mit. sshools 
and—, 270-276, 367, 743, 
750-752. 

basis of inheritance in, 750. 

rival claims how settled 
in, 750. 


531, 536, 


in, 





Bengal school, (contd.) 


certain description of daugh- 


ter excluded from inheri- 
tance in, 800. 
female heirs in, 708. 
doctrine of general exclu- 
sion of women from in- 
heritance, 353, 537, 708. 
Betrothal. \ 
its effect on succession of 
daughters, 361. 
Bhoja Raja. 


supposed identity of Dhares- 
wara with, 254. 
his age, 254-256. 


Bilhana. 
his account of Chalukyas, 
283-285. 
Birth, see Veste dright. 
right by, denied in the D. 
B., 357. 
right by in Mit.,, 322. e 


extended to three degrees by 
later jurists of Mit. schools, 
322. > 

Mit. doctrine contrary to the 
spirit of the. smritis, 357. 

ownership by— according to 
Vya. May, 381. 

survivorship in Mit., a result 
of right by— in ancestral 
property, 646. 

illegitimate son acquires no 
right by—, 770. 

in ancestral immovable pro- 
perty, son acquires by 
equal share with father in 

e Mit. school, 776. 

so does grandson, 776. 

right pby—over ancestral Mo- 
ables, 776. 

the two schools differ in re- 
gard to the doctrine of 
rigbt by, 776. 

opinion of Sudder D. Adaw- 
lat re Bengal school, 777. 


A 
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Birthday Offerings, 12. 
Bisveswara Bhatta, 297-298. 
Blindness, 840-842. see Exclu- 


sion. 

Blood, see FPropinquity. see 
Half Brother. 

distinction between whole 


and half—in Mit., 325-326. 

brothers, etc., of whole and 
half—in D. B., 3638, 804. 

nearness of—how ascertain- 
ed in Mit., school, 448. 

brothers of whole and half— 
in Vya. May, 383, 547, 
809. 

Bombay school, see Maharash- 

tra school, 

rules of sraddha in, 95-97. 

doctrine of general exclusion 


of women from inheri- 
tance not followed in—, 
539. 

status of sister in—, 534, 


539, 547-549, 808. 

status of other females born 
in the family in—, 540. 

status of wives and widows 
of gotraja sapindas in—, 
541-544, 544, 549-562. 

nature of the estate inherited 
by widowed females from 
males in their family of 
marriage in, 564, 566- 
568. 

nature of estate inherited by 
other females in, 564-566. 


position of sister in the order 
of succession in, 547, 548. 
female bandhus in, 546-547. 
principles of propinquity as 
between male and female 
gotrajas in—, 553-561. 
standard works in, 315. 
Bramhanas, 108, 109-111. 
Bramhana Period, 36. 
k wa 
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Brambhin. 
property of, does not escheat: 
342, 810. 
rule altered by case-law, 811- 
813. ; 
crown takes subject to valid 
trusts, 813. 
British Indian Courts. 
how to administer Hindu law, 
457-458. 
influence of, in broadening 
Hindu law, 614-615, 
Brother. . 
competency to perform srad- 
dha, 85. 
according to different com- 
mentaries : Mit, (325-326), 
Apar. (330), Sm. Cb. (336), 
Mad. Par. (340), Viv Rat 
(348), Madh (352), Viv- 
chin (355), D.B.(363), Ragh 
(870), Viram (372), Vaij 
(876), Bal (378), Vya May 
(383), D.K.S (886), Jag 
(395). 
claim of different kinds of— 
according to commentaries 
— 325-326, 354, 356, 364. 
inherit after parents, 804. 
according to Balam Bhatta, 
for inheritance includes 
sister, 378, 534-535. 


whole blood excludes half 
k blood, 804. 
under D. B., even if estate 


undivided, 805-807. 
= reunited half and separate 
S whole—take equally, 804. 
oa nee i Krishna's sg yaa of the 
bes 804. 
position of —of half blood 
ayukna, 383, arsa, 


















Brother's Daughter's Son, 

(contd.) 

postponed to grandfather’s 
great grandson by Cal. 
High Court, 695-696 ; 701- 
702. 

decisions criticised as in- 
correct, 696-702. 

position as heir in D. B., 
707-709. 

held a heritable bandhu in 
Mit., 615. 


heir as atma bandhu ex parte 


paterna under Mit., 637, 
615. 
Brother's. Grandson. 

In Mit. excludes grand- 
father’s line, 326-327, 510- 
519. 

position as heir, 528, 709, 
810. 

distinction ae whole 


and half blood, and associat- 
ed and unassociated, 810. 
exhausts the line of father, 
—_— 810. 
reason in D.B. for preferring 
—to uncle, 365, 667, 700. 
according to commentaries: 
IDs, o60% Ko S387 - 
Jag, 395. 
Brother's Son. 
competency to 
sraddha, 86. 
first mentioned as heir ın 
Yaj, 220. 
according to commentaries : 
Mit , 326 ; Apar, 330 ; Sm. 
Ch, 336; Mad. Par, 34C: 
Madh., 352 Viv Chin, 
355 ; DB, "364 - ; Ragh, 
370 ; Vaij, 376 ; ; Bal, 3719; 
Vya May, 383 ; D Ss 


perform 


ep ait SBe Jag Gon. 


in Mit. includes oan 


set Sas sae kos op inheritence): 


dee ae a ae 





Brother's Son, (contd.) 


distinction between whole 
and half blood and asso- 
ciated and unassociated, 
808-809. 

Mit. on the rights of, his 
father having pre-deceased 
his uncle, 809. 

Vya. May on the point, 810. 

of half blood in Vya. May, 
383, 547-548, 809. 

take per capita, 809. 

Buddha, his teachings, 121. 


Buhler. 
on chronological precedence 
of Baudhayana and Apas- 
tamba, 138. 
his opinion on the order of 
succession of bandhus in 
Mit. criticised, 631-638. 


Burnell (Dr.) 


on non-existence of the 
schools of Hindu law, 
267-269. 
-a 
C 


Caste, see Sudra. 


loss of, if a disqualifying 
cause of inberitance, 839, 
848-849. 

different—s, 830-835 (foot- 
note). 

system of, unknown in Vedic 
age, 112. 


Chalukyas, 283. 
inscriptions of kings of, 286. 


ia 


Bilbana’s account of the, 
283-285. 

relation of Silaharas with, 
292. 

Chandeswara, 800-303; see 
Vivada Ratnakara, — 
Charanas, 118. see Sutra 
Schools. — eat a 

109 
Xx k i 


865 


Chastity. 

a condition precedent to in- 
heritance in D.B. School 
by all females from males, 
362, 797-798. 

text of Katyayana quoted in 
D.B. how interpreted, 362. 

in the case of a widow, a con- 
dition precedent in all 
schools, 797. 

want of, if condoned by hus- 
band, 793. 

subsequent want of, effect of, 
793-797. 


China. 
pre-eminent importance of 
fanerals in, 16. 
children longed for in, for 
posthumous sacrifices, 17. 
Choal, or Tomb-offerings, 12. 


Civilization. 
individual emancipation from 
the family thraldom with 
the progress of, 51-55. 
history of ancient—in India, 
128. 
Code of Sages, human law con- 
tained in, 108. see mritis. 


Cognates, see Agnate. 
classification of pitris 
agnates and—, 25. 
in Mit. excluded by the gen- 
tiles, 460. 

in D.B., agnates higher than 
—of each line, 676. 

omission of certain—kins- 
menin D, B., how account- 
ed for, 690. 

in D. B., nearer—preferred 
to remote agnate, 700. 

are they postponed to ali the 
agnates ?, 733. 


Cognate Descendants. 
presentations by the agnate 


into 


superior to those of—, 663, __ 


Manu on agnate and, 686. — 


y - ka 
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4 P ~ 










866 


Cognate descendants, (contd.) 


rule determining order of 
succession amongst agnate 
and in D. B., 686-687. 

Cognate Sapindas. 4 

(Benares School). see Ban- 
dhus. 

ex parte materna, 610. 

ex parte paterna, 602. 


arranged in parallel lines, 
611. 

order of succession among, 
611. 


(Bengal School). 

enumeration of, 680. 

‘distinctive marks of, 674. 

order of succession, 681-682. 

heritable rights of, 684. 

order of, in the D B., examin- 
ed by Cal. High Conrt, 
695-702- 


= Golebrooke’s. 


i erroneous computation of 
date of Madana Parijata, 
ace 297. 
ios eee on the status of va- 
= rious classes of sons, 407. 
> Wb niat or of Apastam- 
 ba’s text in Mit: IL pan 15 
oe SOS 
ae mistranslation of the. term 
“sapinda in Mit., 482. 


Collaterals. ki 
a age in Mit, 496. 
 succèssion of, in n Vedic and 
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Commentaries, (contd.) 


chronological table of, res- 
pected in the various 
schools, 315-317. 

development of Hindu Law 
by successive—, 261-262. 

progressive character of 
Hindu Law maintained by, 
271-272, 400. 

conflict of legal 
gaverise to, 244, 

lay down only general 
ciples, 459. 

list of heirs in, not exhaus- 
tive but only iilustrative, 


dogmas 


prin- 


458, 678. : 
Commerce. - 
as an aid to individual 
emancipation, 52. 
Communism. 


struggle between—and 
dividuality, 55, 176. 

struggle of— with religious 
principle, commencement 


in- 


E of, 2/2. 


effect of the decay of, 224. 
excluded widow and daughter 
from inheritance, 225. 
Community of property between 
father and son in sutra 
period, 40. 
in Mit., 322, 357. see Birth. 


Computation. 


of degree of sapindaship of a 


pa, girl, 478. 


of ca aterals, 495-496. 
of cognates, 497-499. ~ 
__ of degrees of "Propinguity — 


it A nominta. to, 624-62 626. 
n, e ses 
aie cn x 


IA A fini 
Sak 





Consanguinity, (contd.) 

—and competency to per- 
form exequial rites in 
determining the right of 
inheritance, 730 

Co parceners. see Survivorship. 
succession among re-united 
—, 836-837, 838 


Co-wife’s son. see Adopted son. 
entitled to perform sraddha 
before husband, 84. 
Crown, (the) takes property 
when, 810-813. see Escheat. 


Custom, 854-856. 
validity of, 107. 
its origin, 111- 
as a source of Hindu Law, 
see Hindu Law. 
Vasistha on, as a source of 
Hindu Law, 126. 
supersedes written law, 258, 
318-319, 855. 
Kulachara, 855-856. 
essentials of valid, 855. 
how to be proved, 855. 
no family can make a—for 
itself, 855. 


D 
Dasi. 
distinction between—and 
concubine, 822-823. 
Dattaka Adoption, see Adop- 
tion. 
Dattaka Mimamsa, see Nanda 
Pandit. 


&uthority of, 310. 
on the status of various kinds 
of sons, 405. 
on interpretation of Vasis- 
tha’s text about a fourth 
share of an adopted — son, 
- 430. l 
explanation of dasi given in, 
2225. 


a 
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Daughter. 
when competent to 
sraddha, 85. 
mentioned as heir in Apas- 
tamba, 211; in Parasara, 
213 ; in Manu, 216. 
excluded from inheritance in 
undivided family property 
in Mit., 225. 
im portance of betrothal of, 361. 
according to commentaries ; 


perform 


Mit., 324; Apar, 3380; 
Sm. Ch., 335 ; Mad, Par, 
339; Viv Rat, 345 ; Madh, 
351; Viv. -Chint:, 3855; 


D.B., 360-361; D.T., 369 ; 
Viram, 372; Vaij, 375 ; 
Bal, 378; Vya. May, 382 ; 
D: Ki S., 315; Jag, 394. 
competition between unpro- 
vided and enriched in Mit., 
324. 
difference amongst authori- 
ties On comparative quali- 
fications to inherit, 361, 
335, 799—802. 
effect of commission 
the status of, 225. 
appointment of, prohibited, 


on 


333-403, 

affiliation of, not in vogue, 
408. 

of gotrajas, 534, 540. see 
Gotrajas. 


descendants of—of the same 
family if heirs ia D.B., 719, 
see Samanodaka. 

classification of—in different 
schools for inheritance, 799. 

unmarried—preferred in all 
schools, 799. 

certain classes of—exciuded 
in Bengal School, 800. 

devolution of property inhe- 
rited by maiden—,799. 

_ right of sonless widowed, in 

Bengal, re-married under p 
Act XV of 56, 800. `- 


FA 
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Daughter, (contd.) 


right of widowed; in Bengal, 


having an adopted son, 
800. 
rival claims amongst—-in 


Mit. settled by compara- 
tive poverty, 801. 

mo distinction in Mithila 
school between indigent 
and wealthy—, 801. 

in Dravira school barren-—s 
excluded, 802. 

inherits on death of the 
widow, 802. 

nature of the estate inhe- 
rited by—, 802. see Bom- 
bay School. 

non-cesser of the vested 
right of—, 803. 

survivorship applies to—s 
joiptiy inheriting, 803. 

legal position of—innheri- 
ting, 803. l 

Daughter in iaw. 
“when entitlea 
sraddha, 86. 

5 _ widowed—considered as heir 
= ip Balam Bhatta, 379. 


Daughter’ s Daughter, etc, 


WA 


to perform __ 


heirs according to Balam Daya, see Heritage ; 


sien 534. 








A E 2 res pac varia ecu 
80-81. 


INDEX 


Daughter's son, (contd.) 


position as heir assigned in 
the Smritis:— Vishnu, 
232; Katyayana, 235; 
Parasara, 239. 

according to different com- 
mentaries: Mit., 325; Sm. 
thi adob: Mad. Par 339; 
Madh, 35i; Viv Chin, 355; 
DB. 361; D.T., 369; Vira, 


372; Vaij, 375; Bal, 378; 
Vya May, 382; D.K.S 
386 ; Jag, 395. 

meaning of ‘dauhitra’ in D. 


B., 688-689. 
takes absolute interest, 803. 
excluded by any surviving 
daughter, 803. 


by different mothers, also 
take per capita. 
otherwise under Vya May, 


802. r 
as heir in Mithila school, 803. 
really a bandhu in Mit., 603. 
but not classed as such for 
inheritance, 609, 636. 


Daughter's son's son, is he heir 


under D.B. ?, 719-724. see 
Daughter’s Grandson. 


Birth. 

definition in Mit., 322, 491. 

definition in D.B., 356. 

Mit. definition of—is the key 
to its theory of inheritance, 
491-493. 


ishe excluded altogether as _>Dayabhaga, 805-307, 356-367. 






rin D.B.?, 718-724. ~ 
ie aa. ig Mit, 







see Jimutavahana ; inheri- 
_ tance ; Sapindas; spiriteal 
benefit ; succession, | 
its age, 307. | 


on inheritance, 356- 6: kn > 
en HO a heritag ae 
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Dayabhaga, (contd.) 


on spiritual benefit, 357. see 
Spiritual Benefit. 

on right of son born after 
partition, 358. 

on the rights of subsidiary 
sons, 359, 405. 


on reunion, 359. see Reunion. 
on mode of enjoyment by 
widow, 360. see Widow. 


on the qualifications of 
daughters to inherit, 361. 
on the relative rights of 


brothers, fuli and half, as- 
sociated and unassociated, 
364. 

its reason why nephew 
cludes uncle, 365, 700. 

law of succession according 

to, 657-754. 
female heirs, 359-360, 

654, 708-709; 797-798. 

list of heirs in, not exhaus- 
tive, 678. 

‘nearest sapinda’in Many, 
how interpreted in, 661. 
who are sapindas for tnheri- 

tance in, 674 

genealogical scheme of sapin- 
das according to, 675-676. 

position cf son’s daughter's 
son and grandson’s daugh- 
ter’son in, 693-695, 

omission of certain kinsmen 
in, 690. 

Cal, High Court on order of 
cognate sapindas as given 
in, 695. 

Mit. to be referred to, for ex- 
position of principles 
.~where—is silent, 728. 

principle of consanguinity 

in, 730-734. ` 
l extended meaning “GE the 
term kula or stock ip, 

718. S eee 


ex- 
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Dayabhaga, 


Dayakrama Sangraha, 
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(contd.) 


list of sapimnda beirsin their 
order of succession accord- 
ing to, 709-710. 

are daughter’s son’s son, etc., 
heirs under—?, 719-722. 

are Mit. bandhus heirs under 
?, 726-730; 753-754. 

on son’s right over ancestral 
property, 776. 

on widow's right, 
Widow, 

on inheritance by daughters, 
799-800. 

on illegitimate son’s title to 
inherit, 820-825. 

main object in—to connect 
together as heirs agnate 
and cognate sapindas of 
the same line, 682, 724- 
725, 730. 


789. see 


312, 
384-391. see Srikrishna. 

list of heirs in, 384-391. 

lineal descendants when suc- 
ceed sinultaneously, 385. 

on widow’s powers of aliena- 
tion, 385. 

on competition between asso- 
ciated and unassociated 
brothers, etc., 387. 

on exclusion of  brother’s 
great grandson, 388. 

on brothers daughter’s son 
as heir, 388. A 

on uncle’s daughter’s son as 
heir, 399. 

on grandfatber’s brother’s 
daughter's son as heir, 390. 


additional heirs (cognate sa- — 


pindas) mentioned in, 679. 
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Dayatalwa, 308, 369-371. see 
Raghunandana. 
heirs in, 369-371. Ree er 
on reunion, 370. <2 Na 


- who are gotrajas for succes- __ 
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Dayatalwa, (contd .) 


who are bandhu s for succes- 
sion according. to, 370-371. 


principles of succession 
amongst gotra jas illustrat- 
ed in, 370. 


further aaditioneil list of cog- 
nate sapindas as heirs in, 
680. 
Departed. 
worship by the an cient Greeks 
and Romans of the manes 
of the—, 14. 
Descendants. 
lineal—as heirs, ‘369. 
as sapindas in Mit., 495-496. 


Devala, 157. 

Devananda Bhatta, 295-297, 
332-338 ; see Sroriti Chan- 
drika. 

his age, 295-297. 
on heirs, 332-338. 
Dharesvara, 254. 
supposed - intentity of, 
“Bhoja Raja, 254. 

his age, 254-256. 

his doctrines refuted by Vis- 

BRE: _ varupa and Wieneneawars, 

—255.. 
mention of his namein Mit., 


nee a 


with 
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Dharma Sutras, (contd.) 


fountain source of later 


Smritis, 116, 119. 
study of— neglected, 122. 
list of, 132. 
on penance and 

134. 
relative age of the principal—, 

135, 138, 143-144. 
on different kinds of sons, 

139, 142-143. 
on adoption, 142-143. 
views of different—compared, 

134-145. 
on exclusion of women from 

inheritance, 207-211. 

Digests. 
commentaries and—, source 
of current law, 262. 


Digest Makers. 
comparative ages of approved 
commentators and—, 277- 
3 319. 
Disability, see Exclusion. 
removal of, after vesting of 
the estate on athird per- 
son, 853. 
effect of—, if subsequent to 
vesting, 854. 
Disciple. . 
can perform sraddha, 87. 
Disease, incurabile, as a bar to 
inheritance, 846-848. see 
Exclusion. — 


expiation, 


Disqualified Persons, 839- 854. 


see Exclusion. ; 
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Dravira School. 
standard works in, 315. 
è partial relaxation of the 
doctrine of general ex- 


clusion of women from 
inheritance in, 537. 
female bandhus in, 537, 538, 
544, 546 
rival claims between daugh- 
ters, how settled in, 802. 
widows of gotrajas, not heir 
n, 544. 
Dwyamushyayana, 418-420. 
son of two fathers, 418. 


express agreement essential, 
419. 

presumption in the absence 
of such agreement, 419. 

his status in two families, 
419-420. 

his share when there is an 
after-born son to the adop- 
tive or natural father, 420. 

share according to Vyava- 
hara Mayukha, 420. 

form of—adoption a branch 
of dattaka, 420. 

Vya May on—, 382. 


= 


Egoism, one of the causes of 
individual emancipation, 54. 


Egypt, funeral ceremonies in 
ancient, 18-19. 

Ekoddista Sraddha, 66, 70-71. 
: its historical interest, 71. 
Eldest son, see Primogeniture. 

- exclusive right of, in Vedic 

period, 174. 

right of, in sutra period and 
later stages, 185. _ 

right to an additional share in 
Dharma sutras and later 
Smritis, 178-182. | 

‘denied by Ananta and 
Yola SE oa 185. 
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Elephantiasis, 848. 

Elliot's examiriation of inscrip- 
tions of Chalukya kings, 
286. 

Elphinstone, 0 n administration 
of Hindo: law in ancient 
times, 266). 

Englishman, st:atus of children 
begotten toy an, on a Brah- 
min womi n, 827-829. 

Equal Distribu tion, see Primo- 
geniture. 

struggle of the ‘doctrine of, 
with Priniogeniture, 182, 
235. 
Equality of Ri:ghts. see Birth. 
between sori, grandson and 
great grajiadson, 357, 757. 
between father and son in 
Mit., 32:2,. 776. 
Escheat, 810-£313. 
in commentaries: Viv Rat, 
349; Viv Chin, 355; D. B., 
367. 
law of—in Hindu Law, 810. 
the estate of a deceased 
Brahmin not liable to, 810. 
rule altered by case-law, 811- 
813. 
the crown takes subject to 
valid trust, 813. 
Exclusion. 
from funeral repast, 39. à 
text of Yaj on—how inter- 
preted in Mit., 839. 
reason for, 840. 
blindness asa ground of. to 
be congenital, 840. 
is the rule new obsolete?, 841. 
some grounds for—mention- 
ed in Syoritis now obsolete, 
842. 
deafness and dumbness, to be 
congenital and incurable, 
842. 
“ nirindriya ’ refers to conge- 
nital defects, BA, 
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Exclusion, (conida.) 


lameness, etc,., also to be 
congenital, £344, 

idiocy, 845. 

insanity at the time succes- 


sion opens, {345. 
is insanity to be congenital ?, 
844-846. 
incurable disease, 
846-847. 
leprosy, only of certain kinds, 
847. 
penance when 
A 848. 
elephantiasis, :etc., 848. 
loss of caste, no bar now, 
848-849. 
murderer’s rigsht to inherit 
the murdered person, 849- 
850. 
rule of — for physical and 
mental defects applies also 
to females inlieriting males, 


if a bar, 


removes bar, 


a 850. 
"Mis. not in inheriting stri- 
rea = dhan, 850-851. 
== rule of—must ibe clear and 


gi aa unmistakable, 841. 

no—of legal issu e, if free from 
oe , defects, of tt disqualified 
is peron; Bok: 
ss ease of adopted son ofa dis- 
sida qualified person, 851. 
ie after-born son of a disqualifi- 
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Exclusion, (contd.) 


Bengal and Madras schools, 
358, 531, 536-537, 70S. 
partial relaxation of the doc- 
trine in Madras school, 537. 

doctrine of—of females as 
heirs is a rule of total and 
not partiali—, 538. 

doctrine not followed in 
Bombay school, 539. 

Vedic text on, how interpret- 
ed in different commen- 
taries, 353, 373. 


Exequial Rites, see Spiritual 
Benefit. 
consanguinity and compe- 


tence to perform —deter- 
mine right of inheritance, 
730. 
competency to perform, evi- 
dence of right, 747. 
connection between — and 
inheritance, 748. 
Expenses for Obsequies. 
=” laws relating to, in England 
and Scotland, if 
provision for, indispensable 
in Rome, 9. 


analogous Hindu custom, 9. 


E 


Family. 
unit of social organism, 50. 


severance of the individual. 


from, 51. 
poling aspect of patriarchal, | 


Fe 


“numerical strength, ‘ae great 


4 WA 











elasticity in 
168, 


Family Law, its 
early times, 
Father. 
when competent to perform 
sraddha, 86. 
texts on rights of, explained 
in Apararka, 330-331- 
according to commentaries: 
Mit. 325 ; Apar, 330; Sm: 
Ch., 335; Mad. Par., 340; 
Viv. Rat., 348; Madh, 351- 
852: Viv Chin, 359; D. B., 
362; D.T., 369; Vira, 372; 
Vaij, 376; Bal, 378; Vya 
May, 382; Jag, 395. 
reasons in Mit. for preferring 
mother to, 325, 744-745. 
preference as between—and 
mother in different schools, 


804. 
concurrent rights of — and 
son in Mit., 323. 


Father’s Bandhus, see Bandhus. 
order of competency to per- 
form sraddha, 87, 89, 740.— 
table, shewing, 612. 
Satalapa’s classification criti- 
cised, 623-633. 
order of succession amongst, 
613, 639. 
Father's Cognate Kindred. 
right of inheritance founded 
not only as affinity but 
also spiritual benefit, 746- 
747. 
Father's daughter's son. 
a heritable bandhu in Mit., 
Mo EDS 


position in the order of 
succession in Mi , 637. 
specifically mentioned as heir 


in D.B., 679, 684. 
position as heir in D.B., 709. 
Father’s Descendants, right of 
superior to grandfather's, 
666. 
110 
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Father's Maternal Aunt’s and 
Uncle's Son. 


exclude mother’s maternal 
aunt’s and uncle’s son in 
Mit., 627. 


their class and position in the 

order of succession, 639. 

Father's Maternal Grand- 
father’s Great Great 
Grandson, if heir in Bengal 
school?, 753. 

Father's Paternal Aunt’s Son. 

preferred to mother’s bro- 

ther’s or sister’s son in 
Mit., 623. 

is he a pitri bandhu for in- 
heritance? 625-627. . 

Father's sister's son. 

position as a heritable ban-- 
dhu in Mit., 637. 

specifically mentioned as heir 
in D.B., 679. 

position as heirin D.B., 709. 

entitled to perform sraddha, 
87. 

Feeding of The Spirits, among 
Roman Catholics, 4. 
Fellow-student, 240, 328, 342. 
Female Gotraja sapindas, see 

Female Heirs see Gotrajas. 

two classes of, 532. 

Wives of male gotrajas not 
recognised as heirs in Mit., 
373, 541-542. 

exception in Bombay school, 
544-545. ; 

daughters of male gotrajas 
not recognised as gotrajas 
for inheritance in Mit., 
532-533. 

exception in the case of sister 
in the Bombay Presidency, 
534, 539-540. 

Female Heirs, see Widow. 
Exclusion. 

in Mit., 530-531. 

Mitra Misra (V iramitrodoya) 
on, 373, 531. 


see 


=~ 
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Female Heirs, (contd.) 


in 
Provinces, 


case-law on—under Mit. 
the different 
542-545. 
position of—in Mit. in the 
order of succession, 545. 
position of sister as—in the 
Bombay Presidency, 547- 
549. 
position of widows of male 
gotrajas as—in Bombay 
Presidency, 549-562. 
on competition between male 
and female gotrajas in 
Bombay Presidency, 553- 
. 561. 
other—in Madras and Bom- 
bay come in as bandhus, 
536—538, 540. 
position of—in the order of 
succession who come in 
as bandhus in Mad. and 
Bom., 546-547. 
nature of the estate inherited 
i by--from males under Mit., 
; 562, 563, 566-568, 782. 
nature of the estate of —when 
inherited from Stee 
563—564. 
= nature of the estate Bf other 
than widowed females in- 
heriting from males in 
their family of marriage 
in Bom. Pres., 564—566. 
"in Dayabhaga, 359--360, 654, 
08- 709, 797-795, 782. 
position of—in DB., 709. 
suce 2ssion of—subject to qua- 
rite “BE fications, 798. . 
a, ah of, see e Exclu- 
; er os 


Ao: 


t <3 














Female, see Exclusion; see 
Female Heirs; see Widow. 


rules for performing sraddha 
of, 89-90, 91. 

doctrine of exclusion of—as 
heirs, see Exclusion. 

as heirs, see Female Heirs. 

Feralia, 14. 

Fictitious Son, 270. 

First Born, see Eldest Son. 

Five Sacrifices of the Parsees. 


15. 

Forfeiture, subsequent unchasti- 
ty does not entail, 793- 
797. 


Frankalmoigne Tenure of Land. 
in Saxon England, 6. 
Friend, entitled to perform 
sraddha, 87, 89. 
Full owner. 
succession always from last 
—, 780, 788. 
females inheriting males not— 
except in some cases in 
Bom. Pres., see Female 
Heirs. 
Funeral Expenses, laws in Eng- 
land relating to, 7. 
Funeral Oblations, see Pindas ; 
see Spiritual Benefit. 
_ Funeral Repasts, persons ex- 
cluded from, 39. 
Funeral Rites. 
in Greece, 10, 11. 
in Rome, 12, 13. 
in ancientPersia, and poeneat 
v modern Parsees, 14, 15. 
- in China, 16, 17,18. 
in ancient Egypt, 18, 19. 
the Hebrews, 20. 
25- ee e 


A 


wa ic semen, 











INDEX 


G 


Gautama. 
his age, 35. 
his precepts on sraddha, 37. 
his interpretation of sapinda, 
40-41. 
on impurity, 100. 


on administration ‘of law, 
123-124. 

his Dharma sutras, 35, 133. 

on division of property 


amongst sons, 178-179. 

on different kinds of sons. 
139. 

on putrika putra, 192-193. 

on succession, sons failing, 
200, 204-205. 

his caution against marrying 
a brotherless woman, 
208. 

his mention of widow as heir, 
210. 


Genesia, 12. 
Gentiles—see Gotrajas. 


Goldsticker, on 
655. 
Gotrajas, see Female Heirs ; 
see Female Gotraja Sapin- 
das. 
remote—when competent to 
perform sraddha, 86. 
commentaries on: Mit, 
326 ; Apar, 330; Sm. Ch., 
336; Mad. Par, 340 - 
Madh., 352; D-T., 370; 
Vira, 370; Bal, 379. 
Judicial Committee on suc- 
cession amongst—in smri- 
ti-chandrika, 337. 
include females according to 
. Balam Bhatta and Nilkan- 
tha, .379, 383, 539- 540, 
534. 
exclude bandhus, 460- 461. 
who arein Mitakshara for 
inheritance?, 462- ache 


survivorship; | 
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Gotrajas, (conid.) 

relations connected by 
“birth” and “family 
name ” are—, 464. 

pre-suppose real and not 
mere constructive consan- 
guinity, 464. 

classification of, 465. 

in Mit.,—for inheritance not 
exhaustive, 504. 

are females included in—for 
inheritance according to 


Mit. in the text of Yaj, 
532. i 

daughters not—in Mit., 
533, 536. 


females born in the family 
other than sister if heirs 
as—in Bom. Pres.?, 540, 

wives and widows of gotraja 
sapindas, if heirs as—in 
Bom. Pres.?, 541-542. 

in Dayabhaga—for inherit- 
ance in Yajnavalkya’s 
text includes sons of the 
daughters of the family, 
685-686, 725. 

graphic view of the order of 
succession amon g—in 
Mit., 527. 

table of succession amongst 
—, 528-530. 

succession in default of, in 
Mit., 530. 

Grandfather. 

according to commentaries : 
Madh, 352; Bal, 879; 
Vya May, 383; D.K.S, 
388. 

Grand-father's Brother, his son 
and grandson in D.K. S., 
389. 

Grand-fathers Broth er's 
Daughter’s Son. 

class and position as bandhu 
in Mit., 637, j 


i 


| 
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Grandfather's brother's 
Daughter's Son, (contd ) 


mentioned as heirin Daya- 


krama Sangraha, 390, 
679. 
position as heir in D.B., 707, 
709. 
Grandfather's Dau a h ters 
- Grandson (Son’s Son) 
whether he is an heir in 


Bengal school, 722. 
Grandfather's Daughter's son: 
- class and position as heir in 
Mit., 637. 
- mentioned as heir in D.B., 
679, 684. 
` position as heir in D.B., 709. 
Grandfather's Descendants. 
as heirs in Mit., 510, 528. 
come after father’s descen- 
' dantsin D.B., 365, 666, 
709, 
Grandmother, 
position in smritis, 240. 
according to commentaries: 
Sm. Ch., 336; Mad. Par, 
341; Viv. Rat, 346; Madh, 
352; Vaij, 376; Bal, 379: 
Vya May, 383; D.K.S., 
_ 888. 
first gotraja for inheritance 
in Mit., 463. 
kapo a gotraja for 
heritance in Mit., 
; 543-544. 
WE “comes before grandfather in 
pen Mit, 528. E 


in- 
468, 









“can ‘perform ake 84, 236. 


_ accordin 






Bal, 377; 


to commentaries: 
z Face V it, 324; Vira, 371;  Vaij, l 


Wik hawi 





Grandson's Daughter's Son. 
class and position as heir in 


Mit., 637. 

mentioned as heir by Jagan- 
natha (Bengal School), 
680. 

position as heir in D.B. 693, 
709. i 


Great Grandfather. 
in commentaries: Madh, 352; 
D T., 370; D.K.S., 389. 


in Mit:, comes after great 
grand-mother, 529. 
Great Grandfather's Daugh- 
ter’s Son. 
class and position as bandhu 
in Mit., 687. 


is he a pitrt bandhu for in- 
heritance as held by P.C.?, 
633—634, 625-627. 
specifically mentioned as 
heir in D.B., 679. ` 
position as heir in D.B., 709: 
Great Grand-mother (Paternal. 
_.comes before great grand- 
father in Mit., 529. 
does not Holaaa 
464, 543. 
heir in D.B., 709. 
Great Grand-son. 
can perform sraddha, 84, 236. 
right of representation ex- 
tends to, 236, 757. 
according to commentaries : 
Mit., 322; Apar., 829; D. 
By 357; Vira, 371; Vaij, 
3875; Bal, 377 ; Vya May- 
486; D.K. Bis 385 ; nes 
392. 


not expressly mentioned as 

heir in Mit., 437-438. — ' 
introduced by later 
eer 322- 828; 488-439. 


step— ` 








Greece, funeral rites in, 10, 11, 


12. 
Greek view of  sepulchral 
duties, 8. 
Grihapati, 117, i67. 
his authority supreme in 
Vedic age, 168. 
H 
Half-Brother, see Blood. see 
Reunion. 
preference between full and 
—, 804. 
in commentaries : D.B., 363 ; 
Vya May, 383; D.K.S., 


386-387. 
Harita, 145. 
his enumeration of different 
classes of sons, 189. 
on putrika putra, 193. 
Hebrew Funerals, 20. 


Heirs, see female Heirs; see 
Succession. 
duty of, to perform sraddha, 
382. 


different classes of, in Yaj- 
navalkya’s,text, 440-441. 


number and priority of, 
determined in later cm- 
mentaries, 441. 


“list of, in standard works not 

exhaustive, 458, 678: 

classification of gotraja sapin- 
da in Mit., 510-526. 

their graphic view, 527. 

list of sapinda given in D.B., 
extended by J agannatha, 
680. 


Classification of sapinda—in 


DBS 
708. 

respective rights of male and 
female—, 779. 

Sakulyas as in D.B.,see Sakul- 
yas. 

Samanodakas as, — 
Samanodakas. ae 


in seven groups, 706- 


see 


ma integral character of, 
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Heirs, (contd.) 


bandhus as — in Mit., see 
Bandhus. 
female—, see Female Heirs. 


Hemadri, on putrika putra, 191. 
Heritable Right, of a bandhu 


in Mit., how determined, 
572-573, 591-594. see 
Bandhu. 

Hindu Law, see Schools of 
Hindu Law. 


sources of, 105-160. 

sources of, according to 
Manu, 106, 

custom as a source of, 107, 
111. 117, 258, 854-856. 

division of, into revealed and 


human, 108. 
Vedas and smritis as sources 
of, 129. 


Apastamba on Vedas as a 
source of, 125, 

modern schools of, 244-276. 

was—ever existent?,264-267. 

272- 
273. 

how to study, 273-275. 

not stationary, 125. 

progressive character of, 163, 
271-272, 275, 614. 

development of, by . succes- 
sive commentators, 261- 
262, 271-272, 399-400. 

development by judicial de- 
cisions, 262, 613-615. 

source of modern—, 262. 

how administered in ancient 
times, 266-267. 5 

general principles of, same 
in all schools, 271. 

modern text-writers on, 277- 
"319. 

how to be administered by 
British Courts, 457. 


contains its own principles of 
exposition, 458, = 4 


`» 


- 
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Hindu Law, (conid.) 


still in course of develop- 
ment, 452-460. 
Hindu Religion. 
infallibility of the shastras, 
basis of, 264. 
intimate connection of Hindu 
law with, 457. 
Hindu Society progressive, 
128, 163. 
in the patriarchal age, 167. 
Husband, can perform sraddha, 
84. 


Idiocy, see Exclusion. 
Illegitimate Sons. 
Baudhayana and Apastamba 
on, 141. 
right of—of the twice-born, 
+ 815. 
right of—of Sudras, 815. 
~~ does not acquire right by 
ieee birth under Mit., 770. 
ao ey. excluded by father’s co-par- 
DARE - ceners, 770. 
4 if father separated,—of a 
= Sudra becomes co-parcen- 


vera ke er with legitimate half 
ee “brother, 770, 772. Po 
a and co-heir with father’ BE 


A _ widow, d a ught er or 
Shiela s son, | Yi Os Neto 
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Illegitimate Sons, (contd.) 


Madras High Court’s reasons 
why—of a Sudra entitled 
to a share, 819. 

does dasiputrainclude, accor- 
ding to Mit., son of a per- 
manent concubine ?, 817- 
820. 

Dayabhaga law on the point, 
820-823. 

recent Full Bench decision of 
the Cal. High Court, 823- 
825. 

shares of, when entitled to 
inherit, 825-826. 

right of, to succeed to father’s 
collaterals, 826. 

right of—of the mixed 
classes, 827. 

of an Englishman by a 
Baphmin woman, 827-829. 

her:table blood between a 
wanan and her—,829. 


Impartible Estate. 


«~is a creature of customs, 757. 
custom of impartibility to be 
‘strictly proved, 757. 
succession to, amongst sons 
by different mothers, 758. 
succession when by the rule 
of Soon primogeniture, 


758-760 
when by the rule of lineal 
primogeniture, 760-761. 


vey if by rule of lineal primo- 


_geniture in ancestral—in 
7 Tan Taris ?, 59 61- 
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Impartible Estate, (contd.) 
conflicting case-law on the 
point, 763-765 
survivorship in ancestral, in 
joint Mit. families,765-768. 
Privy Council decision on 
the point, 768-769. 
right of illegitimate son of 
a Sudra to, see Illegitimate 
son. 
maintenance grant to junior 
members, 773. 
inalienability of, 774. 
liability for personal debts 
of the holder of, 774. 
right of junior members to 
maintenance, 774-775. 
Impurity, rules for, 99-101. 
Jagannatha on sapindaship 
for, 392. 
Incurable Disease, 
sion. 
Independent States, growth of. 
see Schoois of Hindu law. 
Individual (The). ace 
merged in the family, 50. 
emancipation from family 
thraldom of, 53-55. 


see Exclu- 


Inheritance. see Succession. see 
Spiritual Benefit. 
among Hindus co-extensive 
with the obligation to per- 
form obsequies, 10,90. 
spiritual benefit, criterion of, 
101, 747-748. 
development of the princi- 
2 ples of—from llth to 
15th century, 321-367: 
from 16th to ESth:. century, 
. 369-400. 
= - doctrine of "general exclusion 
+. of women BOs see 






Ss xclusion. 
same rules of, in the case of 
Jains, 122. E 
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Inheritance, (contd.) 


co-ordinate with the gift of 
funeral lakes according 
to Jagannatha, 392. 


title to offer pindas not co- 
extensive with title to, 
453, 747-749. 

whole Hindu law of, con- 


tained intwo texts, 439- 
440. 

Manu’s text on, 443. 

a new translation of the text, 
443-444. 

two principles 
therefrom, 445. 

Dayabhaga principle of, 658- 
661. 

affinity the sole basis of—in 
both schools, 750. 

religious test settles rival 
claims to, 750. 

how to determine right of, 


deduced 


730 

difference of the principles 
of, in the two schools, 
751. 


Insanity, see Exclusion. 
Institutes of law classified, 
132-133. 


J 


Jagannatha, 


his authority in Bengal, 317. 

on heirs, 391-399. 

on inheritance, 391. 

on sapindas for inheritance 
and impurity, 392. 

on two classes of sons now 
recognised, 392. 

on propinquity in 
tance, 393.. 

on spiritual benefit through 
parvana sraddha 


inheri- 


inheritance, Bates ods 


Mi 


pot | 
being the sole- “ground 06 
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Jagannatha, (conid ) 


on meaning of ‘nearest kin,’ 
396. 

on meaning of kula or stock, 
396-397, 718. 

son’s and daughter’s sons as 


heirs, 396. 

brother’s and nephew’s 
daughter’s son as heir, 
398. 


daughter’s son of the grand- 
father’s grand-father as 
heir, 398. 
of the great grand- 
father’s grandfather—399. 
great grand- 
father—, 399. 
samanodakas as heirs, 399. 
Jains, law applicable to, 122. 
“Jangala,” 156. 
Jimutavahana, see Dayabhaga. 
his age, 305-307. 








on sapindaship for inheri- 
tance, 674. 
Joint Family, see Individual. 


offshoot of the patriarchal 
system, 49. 

principle of the, 50. 

a sort of corporation in Mit. 
schools, 644. 

Joint Property, see Survivor- 

ship ; see Reunion. 

in a Mit. family, 641. 

in a Dayabhaga family, 642- 
651. 


devolution of, in a Mit. 
family, 643-653. 
Jolly (Dr.) 
on schools of Hindu iaw, 


269. 
on the doctrine of represen- 
Aeron, 236. 

on the doctrine of meligions 
principle, 333. 

on succession to Tipp sc cane 


propag ya 838. anaes 


INDEX 


Jones (Sir William). 
translation of Manu’s text 
on inheritance by, 443. 


Judicial Decisions. 
effect of, on Hindu law, 262, 
613-615. 
Juridical Ideas, 
Knowledge of early forms of, 
162. 
im portance of, 162. 


Jurisprudence, Hindu, history 

of, ING: KIH 
K 

Kali Yuga, 333, 382, 403, 407- 
408, 412. 

Kalpataru, author cf the, 298. 

Kamalakara, see Nirnaya 
sindhu. 


his age, 310. 
on sapindaship, 486-488. 
Kamya Sraddha, 2, 65. 
Katyayana, 
„a his age, 157-158, 
on division amongst 
182. 
on succession, 203, 235. 
his dictum as to father’s 
right, 331. 
his text on wfdow’s chastity 
how explained in Bengal 
school, 362. 
his text on widow’s rights 
interpreted by Privy 
Council, 787-788. 


King (The), see Escheat. 
when causes performance cof 
_ funeral ceremonies, 10, 87. 
in commentaries 3 Mit., 
328; Apar., 332; Mad. 


sns, 


Ear., 342; Viv. in, 355; 
Vya May, 384. C 

Kinship, nearness of, o 
determined, 99, 6 48 
752. ; 





INDEX 


Kritrima Adoption 
where valid, 412 


most prevalent 
412. 

occasionally practised in 
Behar and Benares, 413. 

form of and ceremonies In, 
414. 

status of the son taken in, 
414 

legalized, 417-418. 

Kula, significance of, according 
to DIBSSALJI 
L 


Lakshmi Devi, Vv a. d-a 


Chandra. 

Lakshmidhara, see Kalpataru. 
author of Kalpataru, 298. 
his age, 298. 

Lameness, see Exclusion. 


see 


Land, spiritual tenure of, see 
Frankalmoigne. 
Law. 
ascendency of, 106. 
sources of, according to 


Manu and Yaj, 106. 
origin of, 107. 
revealed and human, 108, 
necessity for. L17. 
created by social wants, 125. 
its gradual development, 125. 
administration of, in diffe- 
rent periods, 123. 
idea of, given insmritis, 124- 
127. 


promulga tious of, by eminent 
men, 127. 


ti = of thei 


Ea 
163- 164. 
inheritance and 
` cont ere in Vedic age, 166- 
168. > 5 gg 






nstitutes 


s vale matic 


‘in Mithila, 
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Law, (conid.) 


changes in, as to division 


after father’s death, 178- 
182. 

custom superseding written, 
258. 


Maine’s remarks on develop- 
ment of, 261-262. 
reason of, safer guide 
the letter, 632. 
Lawgivers, (Smritis ) 
possibility of determining 
relative ages of, 128. 
list of, 130. 
four principal, 131. 
their relative ages, 133, 160. 
Legal Dogmas, conflict of, 244. 


than 


Legitimacy. 
asa principle of classifica- 
tion of subsidiary sons, 
194. 


Legitimate sons, of disqualified 
persons, 815. 


_ Libations of water. 


persons entitled to, 98. 
offerable by whom, 98. 
Samanodakas in Bengal 
school include kinsmen 
“allied by family’ and 
connected by, 718-724. 
Lineal Descendants, as heirs, 
757, 369, 436-439. 
Lunar Region 35. 


iy a 


Madana Parijata, see Visves- 


wara Bbatta. 
when composed, 297. 
enumeration of heirs by, 339- 
342. 
on survivorship, 655. 
Madhavacharya. 
his age, 28, 277-281. - 
on heirs, 350-354. = 
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Madhavacharya, (conid.) Manu, (contd) 


his anomalous position, 213. 

rule of succession wanting 
in perspicuity, 218. 

his indecision, 220. 

religious principle reguiating 
succession according to 
218-220. 

his attempt at harmonizing 
law, 213-214. 

his recognition 
status, 215. 

on daughter, 216, 

on widow and sister, 217. 

Medhatithi’s commentary on, 
246-250. 


on adopted son’s right to 
inherit natural athens 350. 
“on subsidiar y sons, 350, 404. 
on Vedic text regarding 
women’s right of inheri- 
tance, 353. 
on reunion, 354. 
Maharastra school, 
bay school. 
standard works in, 315. 
Maine. on development of 
Hindu law, 261-262. 
Maintenance. 
right of illegitimate sons of 
the twice-born to, 815 


see Bom- 


of women’s 


) l : difficult points of, left un- 
Male Heirs, absolute right of, touched by Medhatithi, 
779. 248. i 
Male Line, preferred to the his text on inheritance, 443. 
female in Mit., 622-623, a new translation of the text 
626. ? proposed, 443. 
partially so in D.B., 683, 700, deductions from the text. 
705-707. 445, 
Manes of the departed, worship the text how interpreted in 
eh of, 14. aS D.B., 660. 
= Mantra Period, 129. on agnate and cognate des- 
Mantras. cendants, 686. : 
_ of the Vedas, 109109. his text on illegitimate son, 
Manu. 821. 


Maternal Ancestors. 

omission of, as entitled to 

receive pindas, 45. 

first mentioned in Yaj, 45. 
Maternal Grandfather's Great 
Great Grandson, 
as he an heir 
creo: a Oe 


on sraddha, 42-44, 
omission of maternal ances- 
tors in, 45. R 
p sources of law according to, 
oer 106. $ 
on the: administration of law, 
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INDEX 


Maternal Kindred, (conid.) 


class and position as heirs in 
Mit. of one’s own, one’s 
father’s and one’s mother’s, 
638-640. 
Matrimonial 
Vedic age, 
Mayne 
on succession 
dhus in Mit., 622. 
on the spiritual doctrine in 
Mit. succession, 766. 


Medhatithi. 
his commentary on 
246. 
nearest sapinda °? in Manu 
not explained by, 248. 
value of, 251. 
his opinion on 
points, 249. 
his successors, 253. 
on sapindas, 452. 
his doctrine of sapindaship 
departed from by Vij- 
naneswara, 483. at. 
compromise between the two 
svstems by the followers 
of Vijnaneswara, 484, 
his interpretation of < unmar- 
ried ” Dasi 819. 
Medhurst, on Chinese funerals, 
17-18. 
Middle Ages, succession in, 161- 
243. 
Mitakshara, see Vijnaneswara. 
paramount authority of, 263, 
273. 
* when written, 285, 287- 288. 
on daya, 322, 491-492. 
on right by birth, 322, 776. 
on reunion, 359, 830 839. 
on right of females to inhe- 
© rit, 343. see Female Heirs. 
on the right of various classes 
of sons, 403, 407 408. — 
on lineal succession, 436. 


connection, in 
170. 


among ban- 


Manu, 


` 


disputed 
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Mitakshara, (contd } 

principle of propinquity re- 
gulates succession amongst 
all classes of heirs, accord- 
ing to, 446. 

criterion of propinquity not 
clearly indicated in, 450. 

order of succession amongst 
gotrajas according to, 503- 
530. see Gotrajas. 

graphic view of the order 
of succession amongst 
gotrajas in, 527. 

table of succession of gotraja 
sapindas in, 528-530. 

list of bandhus not exhaus- 


tive in, 576. 

order of succession among 
bandhus in Mit., see Ban- 
dhus. 

list of bandhus in, 636-641. 

does — determine heirs 
solely by the test of 
propinguity ?, 735. 


are bandhus in—also heirs 
in D.B. ?, 726. 
succession ‘amongst daugh- 
ters in, 800, 801. 
on illegitimate son's 
see Illegitimate son. 
Mithila, Kritrima adoption pre- 
valent in, 412. 
Mithila School. 
rules regarding 
90-9). 
regarding impurity, 101. 
standard works in, 
widow’s rights over 
ables, 791. 
poverty of daughters, no 


rights. 


sraddha in, 


movyv- 


ground of preference in, 
801. 

“daughter's son as heir in, 
803. 


Mitra Misra, see Naga 
his age, 308-309. | 
on inheritance, 371-374, 
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Mitra Misra, (contd.) 
on the rights of subsi- 
diary sons, 403. 

op propinguity and spiritual 
benefit, 451-455. 

as an authority on doubtful 
points in Mit., 752. 


Mother. 


when competent to perform 
sraddha, 86. 

her right of inheritance in 
smoritis: ianu, 216 ; 
Yama aud Sankha, 209, 
211; Vishnu, 239. 


according to commentaries: ~ 


Mit., 325; Apar, 330 ; 
Sm. Ch., 335 ; Mad. Par, 
340 ; Viv Rat, 346, 348 ; 
Madh, 352; Viv. Chin, 
355; DB; 363; D.T., 369; 
Vira, 372; Vaij, 376 ; 
Bal., 378; Vya May, 383 ; 
D.K.S., 386. 
- position as heirin different 
schools, 804. 
“= preference of—over father 
in Mit., accounted for, 
er 744- MADE 5 


| Mother’ 5 Bandhus_ 


“order of competency to per- 
Wé Torm sraddha, 87. 
Beanie view of, erie ap, 
707 b. 


INDEX 


Mother's Paternal Aunt’s Son. 


why to be preferred to 
father’s maternal aunt’s 
son, 624. 


is he matri bandhu for in- 
héritance ?, 625-627, 633- 
634. 
Movable Property. 
widow’s dominion over, 789. 
in Mithila school, 791-792. 
son’s right over ancestral— 
in Mit., 776. 
Mummies, 18. 


N 


Nanda Pandita. 
date of, 309 310. 
on inheritance, 375-377. 
on adopted son’s share, 
on sapindas, 376, 485. 
on sister as heir, 536, 549. 

Nandimukha Sraddha, 70. see 
Vriddhi Sraddha. 

Narada. 


Samdate OL wo 159: 


his work a systematic treatise 
on law, 152. 
on division amongst 
181. 
on succession, 228-229. 
position of, among legisiators, 
2350. 
Navigation, a cause of indivi- 
dual emancipation, 53. 
Near. = 
_ rule of—line excluding the 


sons, 


a Ki Hi ae remote in Mit., 149- 451, 


508. 


i | meta how | seeks a DI “in 


rang E x 


= the case of Panaon 607- 





430. 


ECUN Peer EE De ees o i VA 





Nearness, (conid.) 
of kin, Manu’s dictum as to, 
how explained in D.B., 
660. 
Nekusia, 12. 
Nephew, see Brother’s son. 


mentioned as heir for the 
first time in Yaj, 220. 
reason of preference of—to 
uncle in D.B., 667, 700. 
as heir, 808. 
when many, how to deter- 
mine precedence, 809. 
Nilkantha, 311—312.see Vya- 
vahara Mayukha. 
on inheritance, 381-384. 
on sapinda relation, 478. 
his view of propinquity not 
followed in practice, 749. 


* Nirindriya. ” 
interpretation of, in the 
Vedic text, 353, 531-532. 


interpretation of, in Manu’s 
text, 842-844. 
Nirnaya Sindhu, see 
kara. 
on persons competent to 
perform sraddha, 96. 
author of, 310. 
on various classes of sons, 
406. 
Non-Abeyance, 780. 
Noncesser of vested right, 
803, 851. š 


O 


Oblations in Sutra period, 33. 


- 


- see Spiritual Benefit. 
competency to offer deter- 
mined by fixed rules, 79. 


benefit from, how calcu- 
lated, 507. 305 
comparative efficacy of— 
- offered by agnate and 


cognate kinsmen in the 
two schools, 751. | 


Kamala-_ 
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Obolus, 11. 


Obsequial Offering. 
their legai bearing, 2. 
severance of the legal and 
religious aspects of, 6. 
person entitled to, in Manu, 
44. 
Obsequial Rites. 
classification of, 58, 90. 
their end and object, 58-59. 
“One-fourth share’ of the 
adopted son. 
its differents interpretations, 
430. 


| = 


Padma Purana. 

on the list of smritis, 130. 
Parasara, 127, 131, 147. 

on succession, 201. 

on daughter as heir, 213. 
Parcener, see Survivorship. 

effect of reunion with a—in 


Mit., 328, 359. 
rights of—in Mit., 329. 
Parents, see Father and 
Mother. 


omission of, by Apararka 
accounted for, 509. 


Parijata, 297. see Visveswara 
Bhatta. 
“when composed, 297. 


Parsee Religion, 14. 
Parsee Sacrifices, 15. 
Participation, doctrine of, 665, 
Partition. 
by son against father looked 
on with disfavour, 40. 
before and in Yajnavalkya’s 
time, 224-225. 
in Narada’s time, 228. 
-right of son born atten, in 
D B., 358. 
what constitutes, 
to Mit., 642. - 


A 


according 


+ 
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Partition, (contd.) 


shares on—after death of a 
co-parcener, 645-646, 647- 
648, 650, 651. 


survivors on—take per 
stirpes ina Mit. family, 
651. 

who can claim, in a Mit., 


family, 651-652. 

equal share of son on—of 
ancestral property in Mit., 
776. 

grandson's right of—against 
grandfather in Mit., 776. 


Parvana Sraddha, 57, 66, 67, 
660-664. see Spiritual 
Benefit ; see Pinda. 

all souls’ day of the Hindus, 
56-57. 

procedare of, 73-77. 

offerings to wives of paternal 
and maternal ancestors at, 


78. 
who are offered cakes at, 75, 
77, 16. 
who are offered crumbs at, 
Ess 70. 


competency to perform, not 
he the sole ground of inheri- 
te A tance, 394, 736. 
ra _ propinquity tested ‘by pindas 
== offered at, 452. 
TEN ee ‘three modes of conferring 
nee spiritual benefit by, 660. 
S diference in spiritual benefit 
pampan s 
dividual) and, 661-662. 
sntial right of inherit- 











-ekoddishta (in- 


eae performer of, 641. Te © 
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Parvana Sraddha, (contd ) 


participation ın offerings to 


one’s paternal ancestors 
at, 665. 
sapindas in D. B., are kins- 
men connected through 
oblations at, 674. 
succession amongst sapindas 
agnate and cognate, 


regulated in IB. 
by “proximity of oblations 


at, 686-700. 
classification of pindas at, 
according to degrees of 


spiritual benefit, 701, 702, 
703-705. 

difference in spiritual benefit 
of pindas at—, by agnate 
and cognate sapindas how 


far recognised in .D. B., 
701-702. 
Paternal Grandfather's great 
grandson, 
preferred to brother’s dau- 
ghter’s son by Cal. High 
-7 Court, 695, 698. 
Paternal Grandmother, 4638, 


465. 
Paternal Uncle. 
when competent to perform 
sraddha, 86. , 
in competition cA te nephew, 
667, 700. 
Patriarchal Age. 
necessity for law not felt in, 
DLT AG. 
Hindu society in, 167. | 
_ Patriarchal System, 48, 49. 
45, 





< ite „prominent: features, 
poa family, an “offshoot of, i 
[< = AS 4 ai 3 KANG is 4 
= Ae? fà < 


Per ‘Capita 
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Per Capita, (contd) 

nephews take, 309, 483 
remote gotrajas in Mit , 238. 
when succession is by. 238 


Per stirpes. 


rule of distribution— laid 
down by Yaj and Vishnu, 
23 

rule explained in Mit., 237. 

Dr. Jolly on distribution, 236. 

Sir H. Maine’s comments on 
the rule, 257. 

rule of distributicn—is an 
exceptional rule, 238. 


smrita chandrika on, 332. 
Vyavabara Mayukha on, 
381-382. 


grandsons and great grand- 


sons take, 757. 
grandsons by different 
daughters under Mayukha, 


803. 


survivors in @ Mit. famıly on 


partition take, 651-653; 
645-648. oa 
Persia, ancestor worship in, 
14, 15, 
Philosophy, growth of, a 


cause of individual eman- 
cipation, 53. 
Pindas, see Parvana Sraddha; 
see Spiritual Benefit. 
their identity with 
cakes, 5. 
offering of, in Manu, 44. 
offering of crumbs of, in 
Manu, 44. 
to maternal ancestors in yaj, 
45. 
efferable by females, 97. 
connection of, with adoption, 
59: 
connection of, with 
ance, 242, 748. 
at the Parvana sraddha, 452. 


soul 


inherit- 


- 
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Pindas, (conid.) 
title to offer, not co-extensive 
with title to inherit, 453- 
454. 
connection with propinquity, 
453. 
difference between primary 


and secondary, 696, 701- 
703. 

succession in D.B. regulated 
by benefits conferred by, 
700. 

should givers of secondary--be 
always ; ostponed to givers 
of primary?, 695-701. 

cognate kinsmen offering 
secondary—is preferred in 
D. B. to givers of primary 
—of a remote iine, 700- 
701. 

does the rule of proximity 
of offering apply when 
competition is between 
presenters of primary and 
secondary ?, 701-702, 

misconception in Cal. case- 
law in regard to the rela- 
tive efficacy of primary 
and secondary, 696-703. 


Pitaras, 15, 29. 
Pitris. 
in the Rig. Veda hymn, 23, 
24. 
limitation to first three 
ancestors in White Yaju, 
24, 29. 
later classification of, 25. 
popatar notion regarding, 
in Nandimukha sraddha, 70. 
songs of the, 77. 
Pitriloka, 32, 60. 
Pitr.yajna, 31. 
Polygamy, effect of, on the 
lawof division, 134. _ 
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Post Mortem Triai, in ancient 
Egypt, 19- 
Poverty, see Daughters, 
Pratapa Rudra, 299-300, 
Saraswati Vilasa. 
Preceptor, 240. 
in commentaries: Mit., 328 ; 


see 


Mad’. Pars 342; -D-B., 
366. 
Priests. 
-ascendency of, destroyed, 
120. 
in commentaries : Mit., 328 ; 
Mad. Ear. 342; D.B., 
S67: 
Primogeniture. 


in Vedic age, 174, 176. 

supplanted by the doctrine 
of equal rights, 177. 

struggle between the rival 
doctrines of equality and, 
176-177, 182. 


JHE ERES of the rival 
doctrines, 177. 
effect of polygamy on, 184. 


"not favoured since the time 
Zs sap Gautama, 185. 
in impartible « estates, (hr een 
when succession in imparti- 
hle estates is by the rule 
a of ordinary—,758. 
= sahan by the rule of lineal—, 
NS i 









INDEX 


Privy Council, (conid.) 


on order of succession 
among gotraja sapindas in 
Mit , 310, 526. 
on spiritual benefit to deter- 
mine propinquity under 
Mit., 454-455, 494. 
on mutuality of sapindaship 
in a heritable bandhu, 
573-575. 
on competition between a 
male and female gotraja in 
Bom., 550. : 
“On pitri and matri bandhus 
in Mit., 625-627, 653-634 
on lineal pimogeniture in 
impartible estate, 761. 
on survivorship in ancestral 
impartible estate in joint 
Mit. families, 768-770. 
on the right of a sudra’s ille- 
gitimate son to succeed to 
his legitimate half brother 
in impartible estate, 772- 
noe Ya 
“un alienability of impartible 
estates, 773. 
on right of junior members 
to maintenance, 774. 
on alienation by widow with 
consent of reversioners, 
784. A 
on surrender of 
estate, 785. 
on widow’s inheritance, 787. 
on widow’s rights under D. 
i B., 789. 
on subsequent unchastity of 


widow’s 


#4 Ose AA widow, 794-797. ~ 






on escheat, S11. | 
n the pee. sot niom aoe 


or 





Propinquity. 





Property. (conid ) 


devolution of, in Vedic age, 
L67-177. 

gradual changes in the law 
of division of, in the 
smritis, 178-182. 

effect of polygamy on divi- 
sion of, 184. 

ultimate victory of the prin- 
ciple of equality of 
division of, 182. 

extra share to the eldest on 
partition of, 185. 

unequal division of, by father, 
185, 186. 


equality of partition of, after 


father’s death, 185. 

restricted power to dispose of, 
by gift, 186. 

power to dispose of, by will, 
187. 

personal and self-acquired, 
in Mit., 776. 

father’s absolute right over 
pe tad B Peal SF ey oy 


“A 


rule of, founded on Manu’s 
text, 443. 

in Mit., determines order of 
succession amongst all 
kinsmen, 446, 456. 

texts in°Mit. in support of 
the rule of, 447, 492. 

meaning of, in Mit., 447-448. 

how ascertained in Mit., 448. 

Criterion of, 449. 

practical difficulties in apply- 
ing the Mit. rule oi, 449, 
553-560, 748-749. 

indications in Mit. as to how 
to apply the rule of, 449. 

by lines of descent, 559, 

by nearer line excluding a 
more remote, 449, 508. _ 

the aboye rule, how fara 

._ guide to, 449-450, 607- 
608, Meee 
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Propinguity, contd.) 


solution of the difficulty in 
Viramitrodaya, 450-454. 

determined by spiritual 
benefit, 451-455, 494. 

connection between pindas 
and, 452-453. 

sole test of heirship in Mit., 
735-750. 

ruling principle in Mit., 492, 
505. 

is consanguinous according 
to Visweswara Bbatta and 
Balam Bhatta, 505. 

measured by spiritual bene- 
fits according to Mitra 
Misra (Viramitrodaya), 
494, 505, 752. 

how applied in Bom. school 
in case of competition 
between male and female 
gotrajas, 553-561. 

Nilkantha s doctrine of, 749, 


560. ` 
based on religious merit 
determines preferabie 


right, 622. 

Mit.rrule of class—how as- 
certained, 634. 

basis of inheritance in both 
schools, 750. 

computation of degrees of, 
624. 626. 


Proximity of Kinship. 
determined by rules of im- 
purity, 99. 
how determined according to 


Jagannatha (Bengal” 


school), 667. 


Public Feast, in ancient Rome. 


on the anniversary of 
death, 13. 
Pupil, 240. : 
in commentaries : Mit, 328; 
_ Mad. Par, 342; D.B., 366, 
Purchase, adoption by, 416. 


N 


N 


e.~ 


e. ai 
mi 















rete _ influence of, 
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Putra. 
meaning of, in Manu, 172. 
meaning of in Mit. li, V, 


326-327. 
meaning of, 

text, 324. 
meaning of, in Vishnu, 355, 


in Yajnavaikya’s 


Putrika Putra, see Appointed 
Daughter. 
meaning of, explained in 
Hemadari, 191. 


in Rigveda, 191-192. 


in the Dharma sntras, 192- 
193. 

present law in regard to, 
236. 

Privy Council’s quere regar d- 
ing, 410. 

R 
_Raghunandana, 308. see Daya- 

talwa. 


his age, 308. 
contemporary of Chaitanya, 
308. 
his authority in Bengal, 
on. snecession, 369- 371. 
Reciprocal Sapindaship, see 
Panoan 


Religion. 


308- 


“on individua- 
Anem: 54. — 3 
nti e connection of 
law see 457. 

È; son i of, 170, 


INDEX 


Reunion, 830-839. 


succession on, according 
to Yajnavalkya, 225. 
according to Narada, 228. 
according to Vrihaspati, 234. 
according to Mit, 328-329. 
according to Madbava, 354. 
accordioug to Dayabhaga, 
364. 
widow’s right according to 
Di Boon. ooo. 
according to Raghunandana, 
370. 
effects of, according 
two schools, 359. 
according to Viramitrodaya, 
832, 838-839. 
legal import of, 830, 836. 
between whoni—can — be 
effected, 831. 
Vrihaspati’s text on, 
illustrative, 832-836. 
possible only between par- 
ties to Original partition, 
836. 


to the 


not 


order of succession in Mit, 
after, 836-837. 
in Mit. rule of survivorsbip 


applies after, 836. , 
subject to an exception in 
favour of whole and asso- 
ciated half brother, 837. 
order of succession accord- 
ing to D.B, after, 359, 
364. 839. 


competition between descen- 


dants of reunited and un- 
reunited members. 839. 


Revealed Scriptures of the 


Hindus, 28. 


Rig Veda, 109. Setar 


a d 


4 a Gn - in, W 
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Rig Veda (contd) 


putrika putra explained in, 
191-192. 
Rival claims see Spiritual Bene- 
fit ; Succession. 
in Mit, settled bv propin- 
quity founded on superior 
efficacy of oblations, 455. 
in D.B. by degree of benefit 
of pindas, 700. 
Roman Catholics, an cestor 
worship among, 4 
Rome. obsequial offerings in 
ancient, 9. 
Roth, (Professor), on future life, 
34. 


S 


Sicerdotal order, 36. 
Sara, 9. 
Sawifices in honour of the dead 
in Vedic rituai, 24. 
Sags, infaillibility of, 245. A 
Sagtras 
cal perform sraddha, 86. 
as eirs in Vivada Chinta- 
Hani, 355. 
Nilihntha’s distinction be- 
twen gotrajas and, 534. 
Sakulys, 
obsegial offerings 
Man, 44. 


Gb, in 


accords to commentaries: © 


Vivat, 346, 349 ; D.B.. 
S66.) DWE; 371; Vaij, 
g- 377 5D. KNA 990; Jag., 
398. | 
include kmanodakas in D. 
B; TINS. UE: 
divided ato two classes, 
near aniremote, 716. 
who are nir, 717. 
-inclue cogate descendants, 
718. : ich + 


wa, 
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Sakulyas, (contd.) 


table of —kinsmen in D. B., 
718 
who are remote, 718 
Samanodakas belonging to 
the same Aula are remote, 
718-719. 
remote—ineclude male des- 
cendants of the daughters 
f the family, 719-722. 
Samanodakas, 
in Manu, 44-45. 
in commentaries : Madh, 
352- DBH S667 >) heals 
Vah -377; D-K-S.,.390); 
Jag, 398; Mit, 327; Vya 
Mav, 384. 
who are, in Mit., 569. 
do they include gotrajas be- 
yond fourteenth, degree ?, 
569. l 
in Mit., come after gotraja 
sapindas, 568 
orcer of succession among, 
governed by rule of pro- 
pinquity, 570. 
test of religious efficacy 
applicable to, 570. 
who are—according to D B.?, 
715-716. see Sakulyas. 
what cognate kinsmen are— 
heirs under D.B.?, 726, 729. 
are remote sakulyas accord- 
ing to Raghunandana, 
727-728. 
order of succession among— 
in Bengal school goyerned 
by the principle of reli- 
gious efficacy, 724. 
Sampradaya, 269, 
Sam-VYeda, 109. 
Sanhita of the Veda, 109. 110. 
Sankha, 145-147. 
on succession, 201, 


not 


religicus principle in succes- _ 


sion from the time of, 
211 212. ft aye Sa 


"~ F 
rs 
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Sankha, (conid.) 


Sanskrit Works. 


on the rights of niother and 
widow, 209, 211. 


chronological 
uncertainty of, 12S. 


Sapindas. 


“limitation of 





etymological sense of, 41. 

when remote—can perform 
sraddha, 86. 

Yajnavalkya’s omission of the 


word in the order of suc- 
cession, 223. 

meaning of “ nearest’’—1in 
Manu, 248. 

in commentaries: Viv Kat, 


840, 355; Vira, 373; Vaij, 
376; 


392. 
classification of, by Apararka, 
330, 508. 
who are—iu Mit, 467-468, 
470, 479. 
used everywhere in Mit. in 
the sume sense, 470, 476, 


479, 480-482. 

the word 
Mit., 472, 479-480. 

summary of Vijnaneswara’s 


in 


views on—relationship, 
474. 
relationship through eze- 


quial offerings how under- 
stood in Vijnaneswsra’s 
time, 475, 483. 

old doctrine of—relationship 
through pindas how modi- 
fied by Jisnutavabana, 475. 

Medhbatithi’s oblation, theory 
of, departed from in Mit., 


483. 

r E onide by followers of 
Mit. ri rding—relation- 
- ship, 484, 490-491. 


views oË different priests on 
S k kan ea 447-490. 


Vya Mayşy,384; Jag, 





Sapindas, contd.) 
parallel doctrines of spiri- 
tual benefit and consan- 
gūuinity in, 484. 


relationship how 
understood before and after 
Vijoaneswara, 491. 
computation of--relationship, 
496-499. see Computation. 
osder of successiou among 
—according to Apararka, 


506-509. 


order according to Mit., 510- 
530. 
classification of—heirs in 
Mit., 552, 526 
graphic view of order of 
succession amony--in Mit, 
527. 
female ygotraja—in Bon., 
549-562. see Femde 
Gotraja sapindas; jee 
Female Heirs tablar 
Sketch of agnate—in 
Mit., 495. 
of cognate—-in Mit, 497 
test of reciprocal— relsion- 


ship, 572-5738. 
bandhus in Mit. are cgnate 
— 500, 571. sez Badhus. 

“ nearest—” in Man how 
interpreted in Daybhaga, 
661. 

Bandhayana’s definiion of, 
699-670. 

Baudhayana’s defistion ex- 
cludes kinsmer related 
through females671, 673. 

more extended ddnition of? 
in D.B., 674. 

who are—for inbritance ac- 
cording to D.J, 674, 705. 

distinction in D3. between 
agnate and oga; 674. 


genealogical theme of— 
according { D.B., 675- 
676, ja 





Sapindas, (contd ) 


new definition of—for inher 
tance in D.B., 677. 

list of cognate—in D.B not 
exhaustive, 679. 

more added by Srikrishna and 
Jagannatha, 679-680 

order of succession in 
amongstagnate and 
nate, 681. 

order determined by efficacy 
of oblation, 705. 


D.B., 


CoO- 
~ 


table of—heirs in order of 
succession in D.B, 706- 
708. 
graphic view of—heirs in D. 
B, 706. 
Sapindikarana, 66. 71-73. 
Saraswati Vilasa. 299. see 
Pratapa Rudra. 
Sayanacharya, 28. 
Schools of Hindu Law 
in early sutra period, 119, 


123-124, 265-266. 

origin of original, 265 266. ~ , 

modern—,244-276* 

origin of modern, 257-259. 

Privy Council on origin of 
modern, 259. 

distinctions between differ- 
ent, 263. ki 

Dr. Burnel!’s theory of ,non- 
existence of, 267. 

mention of, in several com- 
mentaries, 267-269. 

Dr. Jolly on, 269. 

Sanskrit equivalent of, 269. 

~ relation between the approv- 

ed treatises of different,273. 

fundamental principles of, 

a DAL a 

how to study the law of 
different, 274. — 

-summary of, 315. | 

standard works on inheri- 

tance in different. 314-315. 
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Schools of Hindu Law, (cozntd.) 


chronological table of the au- 


thorities in different, 315- 
317. 
cannons OI succession 10, 
321-400 
Secondary sons, not recognised, 
382, 412, 417. 
Separate Property, does not 


devolve by survivorship, 


643. 
Silaharas (The), 291-292. 
Silicernium, 13 
Sister. 


Manu on, as beir, 217. 

when competent to perform 
sraddha, 86. 

status of, in Bombay 
dency, 539. 

position as heir in Bom., 547, 
562. 


Presi- 


in commentaries: Sal 378; 
Vya May, 383, 534. 

not heir in Mit. and D.B., 
808. 


Sister's Daughter, heir accòrd- 
ing to Balam Bhatta, 378, 
534 
Sister’s Daughter’s son. 
class and position as heir 10 
Mit 697-610: 
if beir in Bengal 
754. 


Sister’s son. 
as heir in D,B., 365, 709. 
as heir in Mit., 637, 445, 616. 


school ?, 


in commentaries: Vaij, 376; 


Bal, 378; D.K.S., 388. 
born before or after maternal 
-uncle’s death, 781. 


Slaves. 


of different kinds according * 


to Kuliuka Bhatta, 821, 
female—(Dasi), if includes 
concubine ?, 817-825, 


+ 


~ 


~ 
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Smritis, }14, see Law. 
as a source of Hindu law, 
129 i 
chronological sequence of, 
123, 160. 


duty of heir enjoined in, 332° 

are they based on lost texts 
of sruti ?, 167. 

z #mriti Chandrika, 
; nanda Bhatta. 

on heirs, 332-338. 

on subsidiary sons, 403, 333. 

on sap'nda relationship, 484. 

on religious principle in 
inberitance, 333. 

on widow's right of inherit- 
ance, 334. 

on competency of widow to 
make gift, etc., 334. 

on exclusion of barren daugh- 


see Deva- 


_ ters, 335. 
on the meaning of getraja, 
336-337. 
=_= OD succession among gotra- 
Pie (as: aas. 3837. 


Ta op exclusion of women from 
~ ~ Inheritance, 337-338. 

= > “Bagia, papaiHon in Vedic times, 
se “Social Seta rules for, un- 
E EN ejs = 4; in ag age, 












Sons, 


~ 


"in comnjertaries : 


ie AN r 
pane a Sake 


INDEX 


‘contd ) 


rigbts of the eldest, in Vedic 
age, 174-176. 

Principle of graduating social 
position of different kinds 
of, 187. 

classification of, 158 


principles thereof, 185, 194. 


ennmeration of different 
classes of, 189-190. 

appointed daughters. 191- 
193. 

adopted and made, 195, 

history of adopted, 195-198. 

tabular | view of different 


classes of, 198. 

of tainted blood, excluded by 
Vishnu, 23838. 

different authors on the rights 


of twelve classes of, 403- 
412. 

of woman marrying a second 
time, 232. 


of concurrent rights of father 
and—in Mit., 322, 357. 

Mit., 323 ; 

329: Madh,; 350; 
Vira, 37) ; Vaij, 375 ; Bal, 
377; Vya May, 381; D. 
K.S., 384; Jag, 392. 

affiliation of subsidiary sons, 

407-408. 

wife’s. 415. 

of a re-married woman, 416. 

- bought, 416. 

_ of two father's, 418. 


Apar, 


Ge mane | among, 








INDEX 


Bons Daughter's Son. 
his proper place in the order 
of succession in Sengal 
school, 693, 706, 709. 
position as helr in Mit., 

Son's Widow 

hair according to 
batta, 379, 

Son-in-law, when can per- 
form sradha, 87. 

Soul-cakes, 5. 

Spiritual <enefit, see Obijations; 
see Parvana sraddha; see 
Pinda. 

criterion of the right of in- 
heritance, 101-104. 
struggle between the princi- 


637. 


Balam 


ples of communim and, 
211-212. 

in inheritance according to 
Manu, 218-220. 

in Vishnu, 231-233. 

in Vribaspati, 234. 

universal recognition of, in 
midgeval period (in smri-~ 


tis), 240-243 
not a figment of Brahmanic 
brain in Bengal, 243. 
in commentaries: Sm. Ch., 
333; Viv Rat, 343; Viv 
Chin, 355; D:B 357; Vira, 
374; Jag., 394, 396. 
is the doctrine of, applicable 
in Mit. schools?, 101-104. 
giore a preferable right 
according 
454- 455, es oes ig 
~ Privy Coan : 





eat of, 


to Mitra, Misra, 


89%. 
Spiritual Benefit ‘contd.) 
not the cause but mere 
evidence of right, 747. 
ilinstrated from tables of 
sraddha and inheritance 
in Benares school, 739- 
746. 


accepted by lawyers of the 
Benares school, 752. 

preference of agnates to cog- 
nates in Mit. how explain- 
ed on the doctrine of, 743, 
750-751. 

not hostile but complemen- 
tary to the doctrine of 
affinity, 484, 490-491, 712, 
748-752. 

in the D.B. school, it is the 
basis of the scheme of 
succession, 658.659. 


order of succession in D.B. 
follows order of, 687. 

by proximity of oblation re- 
egulates succession in D.B- 
among agnate and cognate 
sapindas, 686-689, 700, 
724. 

either by parvana (ancestral) 
or ekoddishta (individual) 
sraddha, 661. | ¿ 


difference in the application H S 
of the principle between | 


Jimutavahana aa earlier — 
Pi 682. . 
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Spiritual Tenure. 


in Saxon England, 6. 
amongst Hindus, it is the 
rule and not exception, 6. 


Sraddhas 


affinity of Parsee sacrifice 
with, 15. 

not mentioned in Vedic 
hymns, 29. 

distinguished from vedic 


ancestal sacrifice, 31. 
its development m 
period, 36. 
precepts of Gautama on, 37. 
of Apastamba, 37-38. 
rites in Manu, 42-44. 
in Yajnavalkya, 45. 
summary of gradual develop- 
ment of— rites, 45-46 
persons competent to per- 
form, defined, 39. 
order of competency among 
them, 79. 
derivation and meaning Of, 
46-47. 
an emblem, 47. 
= reconciliatory between the 
gy GAMA individual and the family, 
65-57. 
| religious sanction of, 57. 
= an essential element in the 


sutra 










eo reiigious and legal codes 
sof, Hindus, 60. 
ons stitute intermediate obse- 
al rites, 58. 


e a BLO. 


INDEX 


‘contd ) 


Sraddhas 


according to Dharma sindhu, 
82 88 

table of order of competency, 
Benares school, 88-89. 


order of competency in the 
case of—of a female, 89- 
90. 


order of competency, Mithila 
school, 90-91. 

order of competency in 
Bengal school, 92-94. 

according to Raghunandana, 
94-95 (footnote). 

importance of—rites to law- 


yers, 60. 
key to. inheritance, 10, 101- 
104. 


intimate connection of, with 
inheritance, 748. 
Srikara, 256 
Srikrishna Tarkalankara, 312. 
on inheritance, 384-39]. 


his summary of order of 
Succession in default of 
*Sapindgas ex parte materna, 
714-715. 
Sruti, 113. 
text of, excluding females 
from inheritance, 208, 
337. see Exclusion. 
Step-mother. 
no heir according to D. B., 
363. 


- nor according to Mit., 548, 


Ais 
. 
po 


“heir in Bom. Pres. as widow 
| a pals ey ae 544- 








Succession, 
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Stridhan, see Widow. 


Subodhini, 541. see 


Visves- 
wara Bhatta. 


see Spiritual Bene- 
fit. 

Principles of, in middle ages, 
161-243. 

o rder of, first laid down in 
Yaj, 224. 

order more fully developed 
in Vishnu, 231. 

doctrine of spiritual benefit 
in, according to Vishnu, 
231. 

according to Vrihaspati, 234. 

on reunion and in joint 
families, see Reunion. 

summary of the gradual 
development of the law 
of—in sutra and smriti 
periods, 235-243. 

when per stirpes and when 
per capita, 238. 

development of the princi- 
ples of, from llth to 154 
century, 321-367. 

from 16thto 18th century, 
369-400. 

tables shewing comparative 
view of the growth of the 
principles of, 401. 

of an adopted son, 

_ see Adoption. | 

under Mitakshara law, 436- 
656, 

under Dayabhaga law, 658- 
754. 4 


403-434, 


ep, 
DGE 


y, 7 5-856. SEN 


‘ y “what should be | 


Succession, (conid.) 


among female bandhus in 
Madras and Bombay, see 
Female Heirs. 

among widows of gotrajas in 
Bombay Presidency, see 
Female Heirs. 

of sister in Bombay, see 
Eemale Heir. 

Mayne’s observation that the 
doctrine of spiritual bene- 
fit has no place in Mit. 
system of—how far true, 
735-736, 746-747. 

preference of agnates to cog- 


nates in Mit. explained 
on religious principle, 
743. 


graphic view of, in Mit., 527. 

in Mit., affinity determines 
the right, and propinguity 
the order of, 622. see Pro- 
pinguity. 

Yajnavalkya’s texts 
order of, 439-441. 

what they determine, 440. 

among samanodakasin Mit., 
568-570. 

in D. B., right depends on 
the competence to offer 
oblationsand order on the 
degree of spiritual benefit, 
658, 687. 

in Dayabhaga order of, deter- 


on the 


mined by degree of Spat 4 ‘a 


tual benefit, 687. 


degree of spiritual - henen i 
IDB: determined by prox 
mity of funeral -oblatic 

_ 685, 688, 695, 70D. se 

; “Spiritual Benef on ils 
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Succession. (contd ) 


main object in D.B., scneme 
of, 682, 724-725, 730. 

order of, of sapinda heirs in 
D.B., 709-710. see Parvana 


Sraddha. 

of sakulyas, 712. see Sakulyas. 

of samanodakas, 724. see 
Samanodakas. 

real basis of--in both schools, 
750. 


what determines order of, 
in both schools, 749. 

religious test applicable to 
both schools in settling 
rival claims to, 750. 

difference in the order of— 
in the two schools due to 
what ?, 750. 

principle of consanguinity 
not ignored in D.B. system 
of, 730-734. 

now the opposite views of 
Vijnaneswara and Jimuta- 
vahana on—been explain- 
ed by later jurists, 367, 
750-752. 

any spiritual benefit is suffi- 
cient foundation for, 394, 
736. 

always to the last full owner, 
778. 

to: impartible estates. see 
Impartible Estate. 

“by anillegitimate son ofa 
sudra. see Illegitimate son. 


Suddhi Tatwa. 
-on rales regarding impurity, 


100. 


“~ _Sudras. 
$ who are—, 830 (footnote), 
are Kayesthas—?, 831, 833- 
eee ARS Pre ts 


ba 


Mg 


Viti ood. “case-law on the point, 834- 


Sudras, (conid.) 


illegitimate children of an 
Englishman by a Brah- 
min woman regarded as, 
827-829. 
right of illegitimate sons of, 
see Illegitimate son. 
Sunashepa, 48, 143, 175, 190 
Survivorship. 
enunciated by Privy Council, 
641. 
not applicable to separate 
property, 643. 
in— property does not pass 
to heirs by inheritance, 
643-644. 
widow, etc. excluded by the 
rule of, 645-650. 
when great great grand.son 
is excluded, 649. 
nephews by a pre.deceased 
brother take jointly with 
surviving brothers by, 645- 
647. 
~follows from right by birth 
in ancestral property in 
Mit , 646. 
limit of co-parceners taking 
by, 648-649, 651-652. 
participation communistic 
and not individual in, 650. 
some mistaken notions about, 
650-653. 
should the rule of—apply to 
ancestral impartitle estates 
in joint Mit. families ?, 
see Impartible estate. 
how it differs from ordinary. 
law of inheritance,652-653. 
overriden, rule of spiritual 
benefit, 656. 
a relic of the past, 6565 
Goldstucker’s view on, 653- 
656. 
PAI t Soj widows, 803. 
amongst daughters, 803. see 
i IBombay school. | 
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Sutras, 113-116. Dharma 


sutras. 
classification of, 115. 
Sutra Period, 36 
Sutra Schools, 118-119. 
decline of the influence of, 
119-121. 


Sutra Works, 144. 
w 


Taitiriya Sanhita, 
Tenure of Land, 7. 


See 


177. 


Tomb offerings in ancient 
Greece, 12. 
U 
Unchastity, see chastity. 


Uncle. 
reason in D.B. for nephew’s 
claim being prior to that 
of, 667, 700, 370. 
position as heir according to 
Madana Parijata, 341. _ 
reason in D.B. for exclusion 
of brother’s great grand 
son by, 365. 
Uncle's Daughter's Son. 
mentioned as heir in D.K.S., 
389, 679. 
as heir in Mit., 637. 
in D.B., 707, 709. 
Uncle's Grandson. 
position as heir in Mit., 323, 
-511, 528. 
Uncle's Son in D K.S., 388. 
Usurers excluded from fune- 
ral repast, 39. 


k vV 


Vachaspati Misra, 304-305. see 
Vivada Chintamani. 


Vaijayanti, 375- 377. see Nanda 
Pandit. A 
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Yaijayanti, (conid.) 


on the right of the daughter 
ip-law, 375, 
brothers include sisters 


according to, 376. 

on the right of step-mother, 
376. 

on sapindas for 
376. 

on order of inheritance 
among sapindas, 376-377. 

Privy Council on Nanda 
Pandita’s order of inheri- 
tance, 377. 

Vasistha. 

on law, 125-126. 

defends Baudhayana’s doc- 
trines against Apastamba, 
138, 142, 207. 

advocates of ancient 
tions, 140, 

his age, 135, 138, 144. 

on division among sons, 180. 

on different classes of songs, 
189-190. 

on succession, 201, 

on women, 208. 

on bandhus, 222, 

Vedas, see Mantras. 

manas. 

ancestor 
26-27. 

in White Yajur, 30-31. 

source of revealed 
108. 

number of, 108. 

ramifications of, 113. 

paucity of legal maxims iih, 
165-167. 

civil law in, 117, 125, 166- 
167. 

different classes of sons re- 
cognised in, 170-171. 


inheritance, 


institu- 


207. 


see Brab- 


worship in Ric, 


law, 


4 


‘Vedic age. a 
funerals in, 25; 96 see 
Sraddha. kari 
=> : 
panah = rapada A= 
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Vedic age. (conid.) 


caste unknown in, 112. 

laws of property in, 165, 168. 

of inheritance and contract, 
166. 

Hindu society in, 117, 167. 

political aspect of the family 
in, 168. 

slaves in, 169. 

adoption in, 169. 

sacredness of matrimonial 
connection in, 170. 

family law in, 168. 

different classes of sons 
169-171. 

devolution of 
174, 176. 

rights of the eldest son 
174-175. 

re marriage of widows 
170. 

necessity for a son in, 17 1-172. 

struggle between the rival 
doctrines of promioge- 
niture and equality of divi- a 
sion in, 176-177. : 


iD, 
property in, 
in, 


Vedic Ritual, solemn sacrifices 
in honour of the deed, no 
part of, 24. 


A es “Medic Text of Women-being 






driya, Na eae sak of, 
= “cy ip? N ay Se: ay) 
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Vijnaneswara, (conid.) 


and Jimutavahana represent 
two opposite poles of Hindu 
juridical ideas on succes- 
sion, 367. 

on sapindas, 467. 


his text on succession, 5038. 
Vikramas 

two, 287. 

Mitakshara written during 


the reign of— II, 288. 
three others mentionsd, 288. 


_fMiramitrodaya,see Mitra Mista. 


on heirs, 371-374, 

on spiritual benefit in inheri- 
tance, 371, 372, 374. 

on the right of female gotrajas 
to inherit, 373-374. 

en the exclusion of women 
from inheritance, 373. 


its authority in Benares 
school, 317. 
on propinquity through 


spiritual benefit, 451, 454. 
its authority in doubtful points 
of Mitakshara, 752. 
on survivorship, 656. 
on succession among runited 
co-parceners, 838. 


Vishnu, 154. 


his age, 155-156. 
is ib a sutra work ?, 156, 


on division opngst sons 
181. ae i 


on succession, 202, 231-232. 


on the doctrine of spiritual 


benefit in succession, 281. 


on the right of an after-born 


son, 775 Piet 


shnupurana on 
rorship, 63. 


i 


paga ai = 
ee ptions of two sraddhas 
70, T2 





Visveswara Bhiatta, 297. 


on heirs, 3319-342. 

Privy Coungil on his order of 
succession among gotrajas, 
S41. 

on bandbus, 341-342. 

on sS .pindas, 477. 

on heritage, 493. 


Viswamitra, adoption by, 175. 
Vivada Chandra, 303. 


Viva Chintamani, see Vachas- 
pati Misra. 
When composed, 304. 
‘on spiritual benefit, 355. 
on succession, 354-356. 
on subsidiary sons, 405. 


Vivada Ratnakara,see Chandes- 
vara. 
its age, 301. 
on succession, 343-349. 


on spiritual benefit in in- 
heritance, 343. 
on sraddha by widow, 3844-7 


345. 
on the dictum that widow is 
not to inherit, 347. 


Vivada Tandava, 310. 


YVriddha’ Manu on succession, 
202. : 


Vriddhi Sraddha, 66, 69. 
when performed, 69. 
procedure of, 69. 
other names for, 70. 


Vrihaspati. 
con law, 127. 
the law-givers, 157. 
on divisior among sons, 181. 
on putrike putra, 193. 
on succession, 202, 233. 
on mother’s-right, 831. 
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Vrihaspati, (contd) 


enumeration of heirs by, 331. 
his text on reunion how 
interpreted, see Reunion. 

Vyasa, 158-59. 

Myavahara Mayukha, see Nil- 
kantha. 

its authority, 317-318. 

Privy Council on how to 
interpret, 311. 

on inheritance, 381-384. 

on ownership by birth, 381. 

on division amongst grand- 
sons, 381.. 

on the right of great grand- 
son’s son, 382. 


on dwyamushyana, 382, 
420, 
on sister as heir, 383. see 


Bombay school. 
illustrations of equal propin- 
quity in, 383. 
his doctrine of propinquity, 
749. 


on the right of half blood, 
383, 547, 809. 


W 


Weber (Dr.) on posteriority of 
Yajnavalkya’s code to 
Manu's, 153. 


Whole Blood, see Blood. 
Widow. 


when can perform sraddha, 
84, 344, 345. 

mentioned as heir in smritis, 
209-210, 238. 

in commentaries: Mit., 324 ; 


Apar, 329; Sm. Ch., 334; 
SRR, 7 


`~ 


902 
Widow, (contd.) 


Mad. Par, 339; Viv. Rat, 
348-345: Madh, 350; Viv. 
Chin, 355; D.B., 359-360; 
DT, 369; Vira, 372; Vaij, 


375; Bal, 377; Vya May, 
3822 1D. Ke Ss 385: Jac, 
394. 


Manu on—as heir, 217. 

effect of communism on the 
status of, 224-225. 

dictum of sankha regarding 
her rights how explained 
in Vivada Ratnakara, 347. 

who succeeds on the death 
of, 778, 780-781, 788-789. 

when inherits, 781. 

nature of estate inherited by, 
782, 786-789, 791-792. 

not a life estate, 782. 

her power of alienation for 
religious and charitable 
purposes, 783. 

her resticted power of aliena- 
tion, 783, 786-789. 

alienation with consent of 
reversioners, 784. 

relinquishment or surrender 
of her estate by, 784. 

development of the doctrine 
of surrender, 784-785. 

extension of the doctrine by 
case-law, 785-786. 

her dominion over movables 
in Mithila, 791. 

effect of unchastity, 
Chastity. 

exclusion of, in Mit. co par- 
cenary property, 645-650. 

of gotraja sapindas in Bom. 
Pres., see Female Heirs. 


Lg Wives. 


of paternal and maternal 
ancestors, cakes offered to, 


ee 


see 


-- ve 





Wives, (contd.) 


of gotraja sapindas in Bom- 
bay school, see Female 
Heirs. 


Wifes Son by an appointed 
relative, 415. 


Will, power to dispose of pro- 


perty by, in early times, 
186-187. 
Woman. 








in the middle ages, » 

caution against marryl 
brotheriess, 208. 

dependant condition of, 20 

exclusion of, from inheri 
tance, 207—209. see Ex- 
clusion. 

Manu on the status of, 215. 

Vedic theory of exclusion 
of, 330, 387, 353. 

son of re-married, 416. 


Written Law superseded by 
custom, 258. 


Y 


Yajnavalkya, (author of White 
Yajur Veda), 29. 
a Vedic reformer, 29-30. 
expansion of his system, 30. 
quotations from his work, 


30-31. 
on future existence, 33-35. 
nasa ya, {author of the 
suriti). 


first mention of maternal 
ancestors by, 45, a / 

on times for ancestor w i 
canes orship, 


on sources of law, 106-107. 
on administration of law, 
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his list of old law-givers, 130. 
his age, 152-153. 


denies preferential right of 
the eldest son, 185-186. 
on succession, 202. 


new features in enuneration 
of heirs by, 220-221. 


order of succession first laid- 
down by, 224. 


enumeration of heirs by, only 
illustrative, 440-441. 


on bandhus, 221-222. 


omission of sapinda in the 
order of succession by, 223. 


passed over daughter’s son, 
226-227. 
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his scheme of succession 

developed by Vishnu, 231- 
232. 

two texts of,contain the whole 
Hindu law of inheristance, 
439-441. 

the texts determine classes 
of heirs and their order, 
440, 


¥ama, 145. 
his text on reunion explain- 
ed in Daya Tata, 370. 


Yajur Veda, 11, 109, 111. 
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Zoroaster, 14. 


